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ACTION  EN  DEHORCIAIOR  DE  HOUTEL  OEUr'T!  -RIVIERES 
HAVIGABLES-JlIQEMElfTS. 

On  aim'Kai,  fkom  tuf.  Coikt  of  Qlk    \  s  Hknch  oi 
LowEK  ('anai»a. 

l'i-i'Ht-nt  :  Loiu>  KiN(;siM)WN,  Sir  Ki>\vak!)  la  an,  andSiit  John 
Tayi.uk  C'(»i.kkii><;e. 


Hauthol(jmew    CuyjAi) 


William    Hhowx.   Appcllant.   nvd 
AiMji'STrs  (JroY,  KL-spundeiit. 

By  tlie  olil  Frenrh  law  in  force  in  Louer  Cr.uadn,  tho  action  eu  dévoii- 
rialiiiu  <h  iioiivd  nurir,  can  only  ))«'  l)rfnifrlit  by  ri  )iprRon  to  stop  tho 
proirrcss  of  a  w<irk,  wliirb.  if  conipletcd,  woiild  ))0  injurions  to  hini. 
Snch  action  ninst  he  lnonL'lit  wiiilst  tiie  work  is  in  pro^^nss,  and  the 
conrt  can  eiti;er  intcnlict  tlio  fnrtlier  proj.'r('i>8  of  the  work,  or  reqiiire 
security  for  any  injnry  tln'  l'iaintiffmay  snstain  ;  i)nt8ncii  action  caïuiot 
bc  l)r«ivinht  after  tlio  \vi>rk  is  coniidoted. 

(r.,  an  owncr  of  hmd  abnttintr  <>n  a  navicabl''  river  in  Lower  Canada, 
erccted  a  wliarf  on  bis  own  (biuiain.  !>.,  a  niiliowner  on  tiie  ojtjMisite 
haiik.  brtni>:iit  an  action  ajrainst  bini,  seekinL'the  reinoval  of  the  wliarf, 
and  for  dama>.'es  fur  the  injnry  «Kcasioiied,  by  preventin^  the  free  nse 
oftiie  walers  of  tlie  river  in  workini:  iiis  mill.  Held,  that  not  nierely 
api)reliended  ;  Itnt  actnal  «biniajie  Mvhich  H.  faiied  to  prove)  ninst  be 
e-tabiished  in  order  t<»  snstain  snch  a<tion. 

Hy  tlie  hnv  of  Louer  Canada,  a  l'nbbc  Otiicer,  snin<î  on  l'ehalf  oftiie 
public,  lias  a  rijrlit,  at  bis  own  instance,  ur  at  X\w  application  of  any 
l)erson  iiiterested,  tocall  for  the  demolitinn  of  any  wurk  erected  with- 
out  licensc  on  the  jtublic  domain,  and  lie  is  no  niore  retjnired  to  pmve 
that  the  érection  bas  fK'casioiied  actnal  dama^re  In  the  pnhlic.  tlian  a 
private  peison  u  ho  <  oniplains  of  a  wrtin^fnl  invasi(>ii  of  his  property  is 
obli<:ed  to  prove  tiiat  it  bas  riccasioni'd  ai-tnal  ilania<:eto  hini. 

Althoiiiih  snch  ollicer  may,  if  lie  thinks  jiroper,  take  ijroceedinsr  to 
abate  the  nuisance,  he  is  not  oblijre*!,  nor  is  it  in  ail  cases,  his  dntv  to 
interfcre.    (1) 

Two  of  the  .îmlfres  in  the  conrt  lielow  dissented  froni  tho  other 
JndjrHS  ;  bnt  did  not  express  their  reasons  in  conrt  for  dii^afrreeing  vvith 
the  other  .Ind>;es.  After  an  appeal  was   interposed   to   England,   thoso 

( l )  V.  ait.  400,  421,  422  aud  423  C.  C. 
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Jud^cs  prejiiued  wriiten  jndpniciits,  ^vliicli  worc  traiisniitteil  to 
Kngliiiul,  iind  finst  km^wn  ut  tlic  ln-nrinj^r.  nts  f()ijiiiii<r  juiit  of  tli('  iirinled 
record  bt'(brt>  tlio  judicial  cfii  nuit  toc.  Fucli  cfiurst!  (ibsi-rvi'd  uiioii  iiiid 
l'oiidoiiined,  as  tlm  .liul^os'  opiii'.jiiw  hliould  liiivo  liouii  stated  pu))lit'ly 
at  the  lieariiig  in  tlie  court  below,  and  not  liave  been  reserved  to  in- 
lluence  the  décision  of  the  Court  of  Ajipeal. 

Appt'llant  carritMl  on  tlie  business  of  a  niiller,  at  Beauport, 
and  was  tlie  owncr  of  landsano  a  large  ilourniill  on  the  l)ank 
of  tlie  river  Keauport,  by  the  waters  of  which  the  niill  was 
turned.  This  niill  was  erecteci  as  far  back  as  theyear  17H5,  and 
had  ever  since  been  worked  by  Appellant,  and  those  through 
whoni  he  claiined.  It  was  fornierly  in  the  possessi(.)t)  of  and 
worked  by  J uchereau  Ducliesnay,  one  of  the  seigneurs  of 
Beauport,  and  was  l)y  him  granted  to  Appellant's  ])rcdecessors, 
by  deed,  dated  the  14th  of  May,  17S)2,  with  ail  the  rights 
belonging  to  it,  A  spécial  covenant  was  contained  in  the  deed 
of  grant  that  the  piirchasers,  their  heirs  and  successors,  shonld 
be  entitled  to  navigate  the  river  up  to  their  mill,  and  that  the 
grantor  and  his  heirs  and  successors,  would  not  interfère  with 
or  hintler  theni  in  such  navigation.  Respondent  was  the  owner 
of  lands  on  theother  side  of  the  river  Keauport,  which  fornied 
jiart  of  the  seigneury  of  Beauport,  and  he  also  traced  his  title 
i'rom  Duchesnay.  In  the  year  1851,  Respondent  built  a  wharf 
on  his  side  of  the  river,  a  little  below  Appellant's  mill,  to  which 
Appellant  objected,  alleging  that  it  encroached  upon  the  bed 
of  the  river  and  injured  the  navigation  ;  but  no  proccedings 
were  then  taken.  In  the  nionth  of  October,  1852,  Respondent 
conimenced  building  another  wharf,  in  continuation  of  the 
former,  but,  as  allegvd  liy  Appellant,  projecting  stili  further 
into  the  river,  !\nd  Appellant,  while  the  wharf  was  still  in 
progress,  made  a  formai  protest  against  it,  of  which  Respon- 
dent took  no  notice.  Appellant,  thereupon,  on  the  2!)th  of 
October,  1852,  brought  an  action  in  the  Superior  Court  of  the 
District  of  Québec  against  Respondent,  seeking  the  removal 
of  the  wharf  and  damages  for  the  injury  it  occasioned  to  hi.s 
mill.  The  déclaration,  after  setting  forth  Appellant's  title  to 
the  mill  and  the  u.se  of  the  waters,  alleged,  tliat  Plaintiff  and 
his  predecess(jrs  had  continually,  and  without  interruption  for 
a  long  period  of  time,  naniely,  for  the  last  one  hundred  years, 
employed  the  natural  current  of  tlu;  water  of  the  river  Boau- 
}K)rt  for  the  working  oi  the  machinery  of  the  mill,  and  without 
which  the  mill  could  not  be  turned,  worked,  or  in  any  way 
used  ;  that  the  river  Beauport  was  a  navigable  river,  .nud  as 
such  had,  until  the  grievance  complained  of,  been  navigable 
froni  the  mills  to  the  river  St.  Lawrence,  and  hatl  lieen  used 
and  enjoyed  by  IMaintiff'and  his  predecessors  in  the  lloating 
of  bateaiLX  and  otlier  vessels  employed  by  them  in  conveying 
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^n-fiin,  flour,  and  otlior  oft'ectH  to  and  tVom  tlie  inill  :  3'ot  Défen- 
dant, contriviiig  and  wi-onj^fully  and  unjustly  intonding  to 
injure  and  prejmlico  Plaintif!"  in  tiiis  rL'S|iect,  ami  to  deprive 
lujn  of  tho  use,  benefit,  and  advantago  of  working  liis  mill  a.s 
lie  had  lierctoforo  donc,  and  of  riglit  ought  to  hâve  done,  and 
to  injure  hini  in  his  trade  and  business  as  a  iniller,  wliich  he  liad 
carried  on  at  tlie  mill  for  the  period  of  seven  years,  and  still 
carried  on  at  the  mill  on  the  Kith  day  of  (Jctoher  instant,  and  on 
<liversothersda3'sand  times  had  erected,belo\v,and  lower  down 
the  river  than  the  lot  of  land,  buihlings,  mill  and  preniises,  and 
in  aivl  upon  the  river  Heaupoi't,  a  certain  wharf,  which  nearly 
traversée!  the  whole  of  the  river,  at  a  distance  of  one  or  two 
acres,  or  there  abouts,  below  the  Hour  mill,  and  which  wharf 
materially  altered  the  natural  course  of  the  river,  and  nar- 
rowed  the  channel  of  the  same  so  much,  that  it  was  then 
(juite  impossible,  for  Flaintiff  to  Hoat  bateaux  and  other 
vessels  from  the  river  8t.  Lawrence  to  the  mills,  as  he  was 
accustomed  and  used  to  do  liefore  the  érection  of  the  wharf  ; 
and  Défendant,  had,  by  means  of  the  wharf,  prevented  the 
waters  of  the  river  from  running  down  the  natural  channel  of 
the  river,  and  contined  the  channel  to  so  small  a  brcadth  that, 
whenever  the  waters  of  the  river,  from  freshets  or  otherwise, 
became  high,  the  waters  receded,  or  wei'e  thrown  back  upon 
the  mill  and  property  of  IMaintitt',  whereby,  and  by  reascm  of 
the  still  water  thereby  occasioned,  the  mill  could  not  be 
turned  or  worked  ;  thatin  consenjience  ofthe  illégal  andtortious 
acts  committed  by  Défendants  in  erecting  the  wharf,  Plaintifi' 
had  lieen  and  was  still  prevented  from  using  tne  waters  ofthe 
river,  and  could  not  work  his  mill  as  therefore,  which  he 
otherwise  could  and  would  hâve  done  by  carrying  on  his 
trade  and  business  therein,  to  the  damage  of  Plaintitf  of  the 
sum  of  £300  currency  ;  and  the  summoiis  concluded  Viy 
praying,  tirst,  that  Défendant  might  be  decreed  within  eight 
days,  or  such  other  tinie  as  the  court  might  appoint,  to 
demolish  and  remove  die  wharf  so  as  to  allow  the  waters 
thereof  to  hâve  and  take  their  natural  current,  course,  and. 
channel,  the  same  way  as  theydid  prior  to  the  érection  of  the 
whiirf  ;  secondly,  that  Défendant  might  be  ordered  to  pay 
£300  currency  for  damage  ;  the  whole  without  j'rejudice  to 
any  further  damages  that  might  be  sustained  by  PlaintifF  by 
reason  of  the  érection  of  the  wharf.  Respondent  pleaded  the 
gênerai  issue,  and  also  a  perpétuai  peremptory  exception,  as 
follows  :  And  Défendant,  for  a...<wer  unto  the  demande  of 
PlaintifF  in  the  déclaration  of  Plaintiff,  not  confessing  nor 
acknowledging  any  of  the  niMtters  and  things  in  the  déclara- 
tion set  forth  and  alle^ed  to  be  true,  save  and  except  that 
Plaintiff' and  Défendant  are  oppo.site  riparian   proprietors,  by 
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this  his  perpétuai  exception,  péremptoire  en  droit,  saith,  that 
Plaintiff  l»y  law  cannot  hâve  or  maiiitaii»  liis  action  aj,'ainst 
Defendatit,  if  any  he  iiatli.for  or  l»y  reason  ot"  the  iiiatters 
antl  tliin^s  in  tlie  déclaration  sut  fortli  and  allej^ed,  or  of  an}' 
or  eitlier  of  thetn,  hecanse  he  saith  that  tlie  dike,  or  wharf,  of 
the  érection  of  whicli  Plaintiti'  coni[)laiiis,  was  and  is  liuilt 
and  situated  whoUy  iipon  the  property  of  Défendants,  and 
does  not  traverse  or  project  into  the  river  Beauport,  but  has 
been  built  along  and  upon  the  Bank  of  the  river,  and  runs 
parallel  with  si  wharf  or  pier  which  has  been  erected  upon  the 
opposite  bank  by  Plaintitf,  and  that  the  dike  so  erected  by 
Défendant  has  been  raised  for  the  purpose  of  preventing  the 
encToachnient  of  the  river  upon  his  land  :  and  tint  long  pre- 
vious  to  the  érection  of  the  dike  by  Défendant  ;  Plaintitf  had 
erected  a  pier  or  wharf  upon  the  opposite  bank  of  the  river, 
which  pier  extended  into  the  river  t(»  a  great  distance,  and 
forced  the  water  and  current  thereof  towanls  ami  against  the 
land  of  Defei.dant,  by  reason  whereof  it  becanie  necessary 
for  Défendant  to  erect  the  dike  for  his  own  protection,  and 
that  if  the  current  or  channel  of  the  river  had  l)een  in  any 
way  changed  to  the  préjudice  of  Plaintiff,  such  change  and 
préjudice  had  been  niade  and  caused  by  Plaintitt' himself  and 
not  liy  or  through  any  act  of  Défendant.  And  Défendant  by 
his  plea  further  alleged,  that  in  erecting  the  wharf  or  dike, 
the  act  complained  of  by  PlaintitF's  déclaration,  he  exercised 
a  light  which  every  proprietor  so  situated  had  according  to 
law,  and  that  if  any  inconvenience  had  been  caused  thereby 
to  Plaintiff,  Défendant  was  not  res[)onsil>le.  On  thèse  plesus 
issue  was  joined.  Evidence  was  adduced  by  Appellant,  princi- 
pally  with  a  view  of  establishing  the  following  points  :  Fii-st, 
that  the  river  Beauport  was  a  titlal  and  ])ublic  river,  and  na- 
vigable at  spring  tides  as  high  as  Appellant's  mil!.  Second, 
that  the  land  on  which  Respondent  had  built  the  wharf  was 
covered  at  high  tide  during  a  large  part  of  every  nionth. 
Third,  that  the  wharf  projected  in  sonie  places  even  into  the 
bed  occupie<l  by  the  river  at  h)W  wat«'r.  F'*)urth,  that  there 
existed  previously  to  the  érection  of  Respondeut's  wharf,  two 
channels  of  the  river,  which  Howed  one  on  each  sid«'  of  tlu' 
bank  on  which  the  wharf  was  subsequently  built,  thus 
rendering  it  an  island  when  not  wholly  covered  by  the  tide  ; 
and,  lastly,  that  the  wharf  was  very  injurions  to  Appellant 
in  his  l)U.siness  as  a  niiller,  interfering  both  with  the  naviga- 
tion of  the  river  and  the  working  of  the  niill.  Respondent 
exaniined  a  nuinber  of  witnesses.  It  was  not  denied  that  the 
river  was  a  navigable  and  puV)lic  one  an<l  that  the  ground  on 
which  Re.sjiondent  had  built  the  wharf  was  covered  with 
water  ut  high  tides.  Respondent  contended,  however.  that  ouly 


II:  1 


DE   LA    PROVINCE   DE  QUÉBEC. 


5 


thc  ^rouinl  covci-L'd  by  the  river  at  low  water  was  publif 
])r()ptrty.  On  tlu- otlu-r  points  there  wus  inuch  contradictory 
L-viilenc'c  to  thut  adtlucurl  \>y  Appellant.  Most  of  RespontlentH 
witni'sses  spoke  oï  the  river  as  it  appeared  at  low  water 
durinff  tlie  snniiner  nionths  :  wliile  Appellant's  witnesses 
spoke  oï  it  as  it  appeared  in  the  sprini;,  or  at  higli  tides. 
J|  Kespondi-nt  also  ad<hiced  évidence  on  the  alle^ed  encroach- 
ment  of  Ap])ellant  on  the  opposite  Itank  of  the  river.  Tlie  case 
^  cime  on  for  hearini;  on  the  nierits  :  an<l  on  the  ISth  of  Ai)ril, 
ê  iSôT,  the  Superior  l'onrt  for  the  district  of  Québec,  con- 
sistitii;  of  tlie  Jud<;es,  Mp:keimth,  MoHIX  and  Haikjlev  pro- 
nounced  an  inttjrlocutory  judgment,  orderin<^  that  experts 
shonid  Vie  appointed  to  examine  and  report  to  the  court  on 
tlie  followinj,'  subjtcts  :  Namely.  the  state  of  the  then  existinj.^ 
and  former  bed  of  the  river  Keauport  :  the  obstruction,  if  an}', 
to  the  fl(nv  of  the  water  in  the  shape  of  wharves  or 
otherwise  ;  the  sufficiency  of  the  then  existin»;  outlet  for  the 
disehari;-e  of  the  water  of  the  l'iver,  and  the  etîect  of  its  in- 
snffieiency  (if  found  insufticient )  on  the  mill  of  Appellant. 
The  experts  were  iiuthorizefl  to  examine  witnesses  as  to  the 
stoppajfe  of  the  mill  by  tlie  rise  of  the  water  under  the 
mill  wlieel,  but  on  no  otlier  subject  :  tliey  were  directed  to 
avail  themselves,  however,  of  the  évidence  previously  taken 
before  the  court.  Three  experts  were  appointeil,  who  proceeded 
to  examine  and  measure  the  river  ,and  the  varions  wharves 
ami  other  buildings,  and  heard  witne.sses  both  for  Appellant 
and  Respondent,  in  aceordance  witli  the  power  that  had  been 
given  tliem.  They  were,  lutwever  unable  to  agrée  upon  a  single 
report  to  the  court,  but  the  third  expert  joined  with  Appel- 
lant's nominee  in  one  in  favour  of  Appellant.  Respondent's 
)iominee  presented  a  separate  report  accompanied  by  remarks 
on  the  report  of  the  other  experts.  The  reports  were  accom- 
panied by  plans,  showing  the  coui-se  of  the  river,  and  its 
depth  at  diffei'ent  places  and  in  difi'erent  atates  of  the  tide, 
as  well  as  the  position  ami  lieight  of  the  varions  wharves 
and  buildings  on  each  side  of  it  After  the  ^cîpoi'ts  of  the 
experts  had  been  received,  Mr  Justice  Stiaut,  the  pi'esiding 
jndge  of  the  Superior  Court  for  the  di.strict  of  Québec,  on 
the  Lst  of  Febrnary,  XHiH),  gave  ju<lgment  in  the  following 
ternis  :  "  The  court,  having  examined  the  proceedings  of  record, 
the  évidence  adduced,  and  lieard  the  parties,  by  counsel 
on  the  merits,  considering  that  Plaintiti"  hath  failed  to  es- 
tablish  iî)  évidence  that  Défendant  hath  erected,  or  caused  to 
be  erected,  in  and  upon  t!ie  river  Beauport,  a  wharf  which 
cro.sses  the  said  river  in  any  measure,  or  which  obstructs  or 
diverts  the  natnral  course  of  the  sanie  ;  considering  that  the 
river  Beauport  is  alleged  and  proved  to  l»e  a  navigable  river, 
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and  that  any  obstruction  to  tbe  aanie  Avoukl  bo  a  piiblic  nui- 
sance ;  and,  conaidering  that  no  action  by  an  individual  lies 
for  a  public  nuisance  uidoss  the  party  brin^dng  sucli  action 
has  received  spécial  anil  particular  damage  tlieret'roni  ;  eon- 
sidering  that  Plaintiff  hath  failed  to  show,  in  évidence,  that 
he  has  received  any  spécial  or  particular  damage  from  the 
érection  of  the  wharf  complained  of.  doth  dismiss  the  jn-esent 
action,  with  costs."  From.this  décision  Flaintifi'  appealed  to 
the  Court  of  Queen's  Bench  for  Lower  Canada,  'riie  a])peal 
was  argued  before  the  Chief  Justice,  Sir  Locis  Hvi'OLiTE  La- 
FoNTAlNK,  and  the  i)uisne  judges,  Aylwin,  Duval,  Mehedith 
and  MoXDEF.ET.  On  the  7th  of  May,  bSGl,  the  Court  of  Queen's 
Bench  gave  judginent,  contirnùng  the  décision  of  the  Superior 
Court  of  the  district  of  Québec.  Mr.  Justice  Aylwix  and  Mr. 
Justice  DrVAL  dissented  froui  the  majority  of  the  court. 

Hère  follow  the  reniarks  niade  bv  the  Chief  Justice  of  the 
Court  of  Queen's  Bench  in  l'ondering  judginent  : 

Sir  L.  H.  LaFoxtain'E,  Bart,  Juge-en-Chef  :  Je  dois  de  suite 
déclarer  (jue  je  partage  l'opinion  de  mon  honorable  confrère, 
M.  le  Juge  Meredith,  pres((ue  dans  toutes  ses  parties,  et  (jue, 
par  consécpient,  je  suis  d'avis  que  le  jugement  dont  est  appel, 
doit  être  confirmé,  du  moins  en  autant  qu'il  déboute  le  Deman- 
deur de  son  action.  L'appréciation  que  mon  honorable  confrère 
a  faite  de  la  preuve,  nie  dispense  d'entrer  dans  les  détails  de 
la  cause.  Mes  remarques  ne  portei'ont  donc  que  sur  quehiues- 
uns  des  points  (|ui  me  paraissent  être  les  plus  .saillants.  Le 
Demandeur  et  le  Défendeur  sont  voisins  ;  leurs  propriétés  ne 
sont  séparées  (jue  par  la  rivière  Beauptjrt.  Du  côté  sud-ouest 
de  la  rivière  Beauport,  où  est  située  sa  propriété,  le  Deman- 
deur a  fait  construire  un  quai  en  1850  ;  du  côté  nord-est  où 
est  située  la  propriété  du  Défendeur,  celui-ci  a  fait  construire 
deux  quais,  l'un  en  bS.ôl,  et  l'autre  en  1852.  C'est  à  l'occasion 
de  ce  derjiier  quai  que  l'action  du  Demandeur  a  été  intentée. 
Elle  a  un  double  objet,  1  réchimation  de  dommages,  2'''  démo- 
lition du  quai  construit  par  le  Défendeur  en  1852.  Ce  quai 
était  à  peine  achevé,  lorscjue  l'action  fut  intentée.  Le  bref  de 
sommation  porte  la  date  du  29  octobre,  1852  ;  et  le  fait  de  la 
construction  que  l'on  impute  à  crime  au  Défendeur  est  allé- 
gué, dans  la  déclaration,  avoir  eu  lieu,  "  on  or  about  the  ()th 
day  of  october  instant,  (1852),  and  on  divers  other  daj's  and 
times,  between  that  day  and  the  issuing  of  the  summons  in 
this  cause  against  Défendant.  "  Il  est  évident  que,  si  la  cons- 
truction, faite  par  le  Défendeur  en  1852,  était  de  natui'e  à 
causer,  dans  certaines  occasions,  des  dommages  au  Demandeur, 
celui-ci  n'en  avait  pas  encore  éprouvés,  lorsqu'il  introduisit 
son  action.  Nulle  preuve  n'a  été  faite  à  cet  égard  ;  même  plus, 
il  a  été  admis,  de  la  part  du  Demandeur,  lors  de  la  plaidoirie  à 


4 


tt^ 


DE    LA    l'ItOVIXCE   DE   QUÉBEC.  7 

riiutlieucc.  (|n'('n  effet  il  n'y  avait  pas  eu  de  dommages  appré- 
ciables. Ainsi,  la  partie  de  l'action,  (pli  a  pour  olijet  de  récla- 
mer des  duniinai^e.s  ne  peut  donc  pas  .se  souti-nir.  Quant  à  la 
deuxièmi' partie  de  la  dtMuande,  celle  (|ui  a  pour  olijet  la  dé- 
molition «lu  (piai  de  IS52,  elle  ne   pourrait  tout  au  plus  être 
admi.ssible  (ju'en  autant  qu'il  .serait   bien  établi  que  ce  (piai  a 
été  construit,  soit  en  entier,  soit  en   partie,  sur  le    lit  de  la 
rivière  Beauport.  Or,  la  masse  des  témoignages,  même  de  ceu.v 
recueillis  avant  le  renvoi  aux  experts,   ro])inion  des  experts 
eux-mêmt's,  tout  me  convainc  tpie  lor.sque   le  quai  de  1ÎS52  a 
été  construit,  il  la  été  en  entier  sur  le  terrain  du  Défendeur.  A 
ce  point  lie  vue  de  la  preuve,  je  dois  néce.s.sairement  en  venir 
à   la  conclusion   (pie   la  deuxième  partie  de   la  demande  ne 
pouvait  se  soutenir  et  (jue,  par  conséquent,  le  juge  de  premièi'e 
instance  a  ('gaiement  bien  jugé  .sous  ce  rapport.  Il  a  aussi  été 
été  question  d'une  petite  île  et  d'un  chenal  coulant  au  nord-est 
de  cette  île,  du  C('>té  du  Défendeur,  le(iuel  chenal,  dit  le  Deman- 
deiii-,  aurait  été  comblé  ])ar  son  adversaire  lors  de  sa  construc- 
tion en   1.S.52.  Encore,  sur  ce  point,  je  trouve  (pie   la  preuve 
est  contre  les  prétentions  du  demandeur.  Cette  preuve  est  cor- 
roborée par  le  rapport  des  deux  experts,  Baillargé  et  Stavely. 
"  In  our  opinion,  no  canal,  channel  or  passage  existed   in  the 
year   1.S52,  at   the  time  of  the  construction  of  Defendant's 
wharf  at  the   ])lace  of  its  érection  from  X  down  Z  (the  trees 
aj»d  stumps  of  trees  existing  ail   along  the  bank  behind  the 
wharf  from  X  to  Y  being  pretty  good  évidence  of  themselves 
<»f  the  tinith  of  this  assertion)."  Puis,  ils  sont  portés  à  croire, 
d'après  un  protêt  fait  par  le  Demand(mr  en   1851,  (pie   si  un 
canal  a  existé  en  cet  endroit,  ce  canal  a  dû  être   comblé  par  le 
(piai  que  le  Défendeur  a  construit  en  1851.   Le  Demandeur  ne 
se  plaint  piis  dans  son  action  de  la  construction  de  ce  dernier 
quai,  mais  seulement  de  celui  que  le  Défendeur  a  érigé   en 
1852  ;  or  le  chenal  n'existait  pas  à  cette  époque.  Le  Demandeur 
a  encore  prétendu  que,  depuis  la  construction  du  quai  de  1852, 
les  bateaux  (pli  remontent  la  rivière  Beauport  vers  son  moulin, 
ou  vers  le  pont  qui  est  un  peu  au-dessus  ne  peuveut  plus  virer 
de  bord,  à  raison  du  rétrécissement  du  canal  de  la  rivière,  (jui 
aurait  été  causé,  dit-il,  par  la  construction  de  ce  quai,  et  que, 
])ar   conséquent,   il  en    éprouve    des  dommages.    Ce   sont  là 
deux  prétentions  que    la  preuve    ne   permet  pas  d'achnettre. 
Néce.ssairement,  ces  prétentions  se  rapportent  au  temps  de 
l'introduction  de  l'action,  et  non  pas  au  changement  des  lieux, 
qui  a  pu  survenir  depuis.  Comme  il  est  établi  que  le  quai  de 
1852  a  été  construit  en  entier  sur  le  terrain  du  Défendeur,  le 
lit  de  la  rivière  a  dû,  après  cette  construction,  nécessairement 
avoir  la  même  largeur  qu'il  avait  auparavant.  Si   un  bateau 
p'Mivait  y   virer  de  bord,   avant  la  construction   du  quai,  il 
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pouvait  épilomont  lo  faire  aprt'S.  En  HupposRiit  mémo  un  iV'- 
tr^ciss(>nu'nt  causé  <lans  lo  canal  t\v  la  rivière,  lo  Demandeur 
ne  serait  ])as  bien  venu  à  réclamer  des  dommages,  puis(|u'il  n'a 
pas  prouvé  en  avoir  soufiert.  Il  n'a  ]ias  même  prouvé  (pi'il  ait 
Jamais  conduit  ini  bateau  à  son  moulin,  pour  y  cliai'jjfer  ou 
déchar|]fer  des  farin(>s  ou  des  <,'rains.  Si  le  quai  du  Défendeur 
a  eu  l'effet  d'encaisser  davantiifje  la  rivière  lieauport,  c'est  un 
endi^uement  qui,  considéré  par  lui-même,  et  indépendamment 
des  débordements  ou  des  f^laces,  a  «lu  ajouter  à  la  navigabilité 
de  la  rivière  par  l'élévatioii  correspondante  de  ses  eaux.  Ainsi, 
sous  ce  rapport,  le  J)einandeur  n'aurait,  dans  le  cas  précité, 
aucun  sujet  de  se  plaindre.  Il  me  reste  h  dire  un  mot  de  la 
dei'nière  (piestion,  celle  de  l'obstruction  appointée  au  cours  de 
l'eau  par  l'entassement  des  <flaces,  cau.sé  par  le  (|uai  <lu  Défen- 
deur, huiuelle  obstruction  a.  prétend-on,  l'ettet  de  refouler 
les  eaux  sur  les  roues  du  moulin  du  Demandeur,  et  d'en  ar- 
rêter les  mouvements  durant  un  temps  plus  ou  moins  long.  Je 
pai'tage  l'opinion  de  "ion  confrère,  M.  le  ju fe  Meredith,  sur 
la  nature  de  la  ]ireuve  offerte  pai"  le  Demar  leur  pour  établir 
le  fait  de  cette  jirétendue  obstruction.  Cette  preuve  n'est 
pas  assez  claire  et  précise  pour  nous  faire  attribuer  cette  obs- 
truction au  quai  construit  par  le  Défendeur.  Elle  est  même 
contradictoire  sur  plusieurs  points.  Du  reste,  voici  comment 
s'expriment  Baillargé  et  Stavely  :  "  We  cannot  liowever  arrive 
at  the  conclusion  that  the  warf  of  1H52  is,  at  least  to  any 
sensible  extent,  the  cause  of  the  différence  in  the  time  of  stop- 
page under  ordinaiy  ciix'umstances.  that  is,  during  high  tides 
unaccompanied  by  freshets  orjamsof  ice.  "  C'est  donc  dans  des 
débordements,  ou  dans  des  circonstances  extraordinaires,  que  le 
quai  du  Défendeur  pourrait  queUjuefois  contrilnier  un  peu  à 
la  suspension  du  mouvement  des  roues  du  moulin.  Dans  tous 
les  cas,  cela  n'a  pu  avoir  lieu  entre  le  temps  de  la  construction 
du  quai  et  celui  de  l'introduction  de  l'action.  Le  Demandeur 
est-il  lui-môme  sans  reproches  (  N'a-t-il  pas  le  premier,  dès 
1850,  fait  construire  un  quai  qui  empiète  sur  la  r'vière  ?  N'est-il 
pas  prouvé  tpie  ci;  quai  faisait  rejeter  les  eaux  sur  le  terrain  du 
Défendeur  ?  Le  Défendeur  n'était-il  pas  justifiable  de  faire  à 
son  tour  des  travaux  pour  se  protégei-  ?  (3n  dira  peut-être  que, 
si  le  Demandeur  a  lui-même,  par  la  construction  de  son  (juai, 
empiété  sur  la  rivière,  et  a  par  là  agi  illégalement,  cela  ne 
justifiait  jias  le  Défendeur  de  faire  la  même  chose.  Admettons 
cela  pour  un  moment,  toujours  faudra-t-il  convenir  (pie  le  De- 
mandeur ne  devrait  pas  êti"e  facilement  reçu  à  se  plaindre, 
loi'sque  c'est  lui  qui  a  le  premier  domié  l'exemple,  et  surtout 
lox's(pril  n'établit  pas  qu'il  lui  soit  arrivé  aucun  dommage  du 
fait  qu'il  impute  à  son  adversaire.  Celui-ci  voulant  protéger 
sa  propriété,  peut  invoquer  Daviel.  t.  1,  No.  G92  :  "  La  faculté 
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(le  munir  t-t  »1<'  fortifit'r  coiitro  l'action  dos  ciiux  les  nv<>s  de 
son  liôritaf^c,  do  roconcuiôrir  pai-  des  travaux  do  cotte  st)rte  ce 
que  l'action  «les  taux  a  eidové,  est  un  accossoirc^  essentiel  tlu 
droit  tlo  i>ro]iriétt'' ;  c'est  le  droit  naturel  de  conservation." 
Xo.  0!).'i  :  '■  Mais  l'exercice  do  ce  droit,  si  inc(»ntestal)lo  en  prin- 
cipe, doit  être,  dans  la  ])i-ati(pie,  coinliii.é  avec  une  con<lition 
bien  diUicile  à  n-niplir.  celle  do  n'apporter  au  cours  dos  eaux 
aucun  elianf^oinent  jviéjudicialile  au  voisin."  No.  (594  :  "  L«'s 
tribunaux  ont  donc  à  cet  égard  une  grande  latitude  d'a])pré- 
ciation.  Il  lour  apjiartiont  de  balancer  les  ])ositions  respectives 
des  propriétaires  intéressés,  les  inconvénients  cpii  |(ouvent 
exister  (le  part  et  d'autre,  et  ils  doivent,  h  lin  de  cause,  main- 
tenir toute  disposition  (pli  est  ]iour  l'un  d'une  nécessité  évidente, 
sans  causer  aux  voisins  d'autiv  préjudice  (pie  la  privation  dos 
relais  fpji  s'opéraient  de  leur  C(''ité  aux  dépens  (|e  la  rive  oppos('^o. 
"  Dans  les  affaires  de  cette  natun;,  dit  très  bien  M.  Chai'don, 
les  magistrats  et  les  hommes  de  l'ai't  par  eux  consultés  doivent 
s'arrêter  à  cette  id(''e  (pie  les  riverains  comliattent  ensemble 
contre  un  ennemi  commun  :  (pi'ils  ont  les  mêmes  droits  à 
con.server,  les  mêmes  chances  à  courir  ;  (^u'il  doivent  donc  se 
.se  tolérer  r(''cipro(piemont,  et  no  se  contrarier  que  lor.s(pi'il  y  a 
évidemment  abus  dv  la  fîiculté  coimnuno  à  tous."  Si  on  fait 
ici  l'application  de  l'autorité  de  Daviol,  assurément  on  no 
.sera  pas  di.spo.sé  à  accueillir  favorablement  la  plainte  d'un 
voi.sin  (pli  ne  prouve  avoir  souffert  aucun  dommage.  11 
reste  une  autre  question  cpii  touche  aux  honoraires  que  l'In- 
timé ivclame  en  Cour  d'Appel,  où  l'Intimé,  (pii  est  avocat  et 
procureur,  a  comparu  en  cotte  qualité  pour  lui-même.  La 
question  n'a  pu  se  présenter  dans  la  première  cour  où  l'Intimé 
avait  comparu  et  s'était  fait  représenter  ])ar  un  autre  avocat 
et  procureur.  Les  honoraires  qui  sont  accordés  dans  nos  cours 
de  justice,  ne  le  scMit  pas  au  proHt  des  parties  elles-mêmes, 
mais  bien  au  profit  seulement  do  leurs  avocats  et  procuroui-s  ; 
d'où  est  venu  le  privilège,  pour  ces  derniers,  de  demander  la 
distraction  de  dépens.  L'Intimé,  Gugy,  ayant  comparu  en 
appel  comme  avocat  et  procureur  de  (îugy.  Intimé,  pourrait-il 
faire  une  motion  en  distraction  do  dépens,  c'est-à-dire,  i)our- 
rait-il  demander  que  les  dépens  accoi'dés  à  (îugy  .soient 
payés  à  Gugy  ?  La  chose  me  paraît  absurde.  Je  n'ai  jamais 
vu,  dans  la  C(mr  à  Montréal,  un  avocat  et  procureur  com- 
paiaitre  pour  lui-même  en  cotte  (pialité.  Aussi  je  n'y  ai 
jamais  vu  se  présenter  la  présente  question.  11  paraît  que 
ce  n'est  (pie  depuis  quelque  temps  qu'à  Québec  cet  usage  illé- 
gal et  abusif  d'accorder  des  lumoraires  à  l'avocat  et  pro- 
cureur qui  comparaît  peur  lui-même,  s'est,  dit-on,  intro- 
duit. Encore  les  (piehpies  cas  (pie  l'on  cite,  sont-ils  des  cas  où 
cette  adjudication    d'honoraires  aurait  eu   lieu  siib  silentio, 


10 


HAPPOUrs   jrDICIAIHES    HEVIsflS 


c'ost-à-dire,  tlos  c»is  «huis  lesquels    l'uttontioji   (l(\s    tril>iiiuinx 
n'aurait  |)as  été  appclôf  à  la  <|U«'sti()ii.  (Via  ne  fait  pas  même 
jurisprutieiice.  Il  est  ti'm|)s  <1  apporter  un  riunède,  notre  atten- 
tion étant  appol«''e   pour   la  ])remière  fois  à  ce  sujet,  (.''est  lo 
droit  franeais,  et  non    le  droit  ant^lais,  plus  ou  moins  eontra- 
dietoire  sur  ce  point,  (jui  doit  foui-nir  la  i-èffle  de  décision.   Les 
rapports  d'une  jmrtie  avec  son  avocat  et  procureur,  sont  fon- 
dés sur  un   contrat  de  mandat.  Or,  ce  contrat  suppose  néces- 
cessairement  rleux  personnes  (pii  contractent,  le  mandant  et  le 
mandataire.  Il  est  altsurdecpiun  pareil  contrat  puisse  êtreinter- 
veiui   entre  (^«Uf^y.   Jiartie  Intimée,  et  Ouf^y,  avocat  et  procu- 
reur. CV'ci  peut  être  ilémontré   bien  fortement  ;  Dans  le  coui's 
du  procès,   il  aurait  pu   s'a<^ir  d'une  inscrijttioiidc  /kii^c.   L'a- 
vocat ou   le  procureur  «jui  v«'Ut  adopter  ce  procédé  est  obligé, 
avant  d(!  fornniler  l'inscription  de  faux,  ou  <le  répondre  à  cetti; 
insci'iption,  (l'obtenir  de  son  client,  et  de  pro(biire  en  cour,  une 
procuration  par  écrit.  Cîuyy,  Défendeur,  doiniera-t-il   à(îu^y, 
avocat,  une  telle  procuration  ?    Le   Défendeur  et  l'avocat  ne 
sont  qu'une   seule   et  même  personne.  On    vou<lrait  en  faire 
une  dualité  «pie  je  ne  peux  reconnaître,    («ngy  aie  droit,  s'il 
est  poursuivi,  «ai   s'il  noursuit,  de  comparaître  lui-même.   Mais 
c'est   la   partie  «pii  comparaît  en  personne,   et  non  l'avocat  ou 
pr«)cureur.   La  partie  qui   comparaît  ainsi,  a  bien   droit  à  ses 
«léboursés,  si  elle  «)l)tient  f^ain  de  cause,  mais  non  à  «les  hono- 
raires. Notre  juf^ement  reconiuiît  «pie  Gu^y  a   droit  à    des 
honoriiires  «mi  cour  de  première   instance,  car  là  il  a  comparu 
par  un  autre  avocat  et  procureur,  mais  il  lui  refuse  des  hono- 
raires dans  cette  cour,  parce  (|u'ici,  ayant  comparu  lui-même, 
il  n'a  comparu  et  n'a  pu   comparaître  que  comme   partie.  Le 
jugement  est  ré«ligé  de  manière  à  établir  une  rèyle  «|ui  puisse 
s'ap])li«iuer  à  tous  les  cas,  (pie  la  partie  à   un   pr«)cès  ait  agi 
elle-même  dans  une  partie  de  c«ï  pr«)cès,  ou  qu'elle  ait  agi  par 
avocat  ou  procureur  «hins  une  autre  jmrtie.   Le  jugement  est 
comme  suit  :  "  iSeeing  that,   in   the  jugement  of  dismissal  of 
tlie  action  of  Api)ellant,   in  the  Court  bel«)\v,  with  co.sts,  from 
which  the  présent  appeal  hath  been  brought,  there  is  no  error, 
it  is  considered  and  a«lju«lge«l  by  the  court,  m)W  hère,  that  the 
judginent   rendered  in   the  Snperi«)r  Court  sitting  at  Québec, 
on  the  first  day  of  February,   IfSGO,  be,  an«l  the  saine  hereby 
is,  athrined  with  costs,  in  both  courts  :  in  the  taxing  vvhereof, 
no   attorney's  or  otlier  fées,  upon  any  of  the  proceedings  or 
hearings  ha«l  in  either  court,   shall  be  allowed  to  Respondent, 
by  reason  of  his  being  a  practising  attorney,  andof  his  having 
per.sonally  conducted  his  own  defence."  Dissentientibus  as  to 
the  jmlgnient   of   confirmation   on    the    merits,  Aylwin  and 
Duval,  and  as  to  the  judginent  concerning  the  mode  of  taxing 
costs.  Meredith  and  Mondelet. 
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An  appoal  froni  this  jud^jinont  was  allowod  by  tho  Court  to 
tlie  QiK'en  in  euuiicil,  \vlu!U,  witli  thc  reconl  uf  tlu,'  pi-()CiM'(lint,'s 
in  tlie  action,  there  was  transinitto»!  tlie  opinions  of  tlit^.Iu(lt,'t'H 
Aylwi.v  and  I^rvAL,  wliieli  it  appearod  wito  [)iopHivd  after 
jud^niont  had  beeu  pronouncod  in  opon  Court.  Tii»;  appoal 
now  canif  on  for  heariuff. 

Thf  Attorney-(ieiu'ral  (Sir  R.  Palmeii)  and  Mr.  H.  Masox 
Ho.Ml'As,  for  the  Appellant  : 

Our  contention  is,  tlmt  the  judfjint'nt  of  tlie  Superior  (.'oui't 
of  Lower  Canada  was  incorrect,  tliat  it  was  contrarv  to  tho 
'  vidence  in  the  action  and  tlie  hiw  of  the  C'olony,  and  ouf^ht 
to  hâve  been  rever.sed  by  the  Court  of  Queen's  liench  on  tho 
ap[>eal.  Two  of  the  Jud^'es  of  the  (yourt  of  Queen's  Hench, 
])rvAL  and  Avi.wiX,  were  in  our  favoui-,  and  hâve  trans- 
niitted  to  this  Court  their  oj)inions,  both  upon  the  hiw  and  tlie 
facts  ot  the  case.  The}'  are  worthy  of  the  vory  hi^j^hest  consi- 
dération, and  wo  rely  witli  confidence  on  the  ^round,  and  au- 
thorities  stated  and  referred  to  bv  thosc  learned  Judges.  It  is 
reinarkablo  that  the  reasons  of  tlie  tliree  otlier  Jud<,'es,  who 
fornied  the  niajority  a^ainst  us,  scarcely  contain  any  allusion 
to  the  law  of  the  case,  or  the  légal  authorities  applicable  to 
the  question  at  is.sue.  Tliey  proceeded  entirel}'  upon  the  évi- 
dence, and  upon  that  évidence,  as  interprete<l  by  tlieni,  tliey 
formed  their  judgment.  There  really  is  no  dispute  regarding 
the  title  to  the  land  on  either  side  the  river.  We  pleaded  our 
title,  wliicli  is  substantially  adinitted  by  Respondent.  As 
regards  any  rights  we  inay  claini  froin  the  original  grant  : 
both  of  us  dérive  our  title  froui  Juchereau  J)uchesiiay,  who 
was  the  original  Sey/neiir  of  Beauport.  The  river  lieauport 
within  the  seigneury  is  a  tidal,  and,  therefore,  a  public  river,  and 
is  navigable;  and  Respondent  lias  so  built  liis  wharf.that  it  pro- 
jects  into  the  bed  of  the  river,  narrows  and  to  a  great  extent  ol  is- 
tructsthe  navigation  of  the  river,  and  by  contining  the  waters 
to  a  narrow  channel  at  cei'tain  seasons,  namely,  at  spring  and 
Hood  tides,  interfères  with  the  workingand  the  légal  enjoyiiient 
of  Appellant's  ancient  mill.  The  building  of  the  wharf  impeded 
tilt;  navigation  of  the  river  and  interfered  with  the  How  of  the 
water  to  Appellant's  niill,  whereby  lie  lias  suftered  spécial 
damage  sutficieiit  to  entitle  hiin  to  sue  Re.spondent  on  his  own 
behalf,  even  tliough  the  acts  of  the  latter  are  a  public  nui- 
sance for  the  right  of  an  individual  to  niaintain  a  private  ac- 
tion for  an  injury  sustained  by  liim,  by  whicli  the  public  is 
affected,  co-exists  with,  and  is  independent  of  the  public 
reniedy.  It  is  not  pretended  that  Respondent  lias  acquired 
any  title  by  prescription.  Although  it  is  not  pleaded,  it  inay 
be  inferred  froin  the  déclaration  that  the  encroachnient  is 
on  laud   forniing  part   of   the   bed  of   the   river   Beauport. 
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As  tins  is  II  i)uljlic  us  wi'Il  aa  a  privatc  iiijury,  it  is  in  tiiis 
doiililt'  aspect  of  tlu'  ^ricvaiu'c  tluit  the  action  is  FniiiKMl. 
Stjcli  an  action  is  wcll  known  to  tlic  okl  trench  law,  the 
law  prevailin^  in  Ivtwer  Canada,  as  an  action  Eu  (Umo- 
lifion  (le  ixiarel  (l'iivre,  or  DnioHcuitiui)  df  iioiircl  n'avre. 
Le  ('(!})  se  il  (le.  l'icrrr  (le  Fovliiiiifs,  <iit  Traité  (h-  l'ancienne, 
jnrisjtrudence  fr(in{-(iiye,  éd.  par  M.  Mnrniier,  ch.  18,  sec.  '^, 
|i.  177.  (éd.  Paris,  l(S4(i).  Itis  taken  l'roni  the  Nori  operis  niin- 
f infinité  of  the  roman  law,  dtïscrilied  in  the  Pronipfnariinn 
jai'is,  of  CttiiKfii iitiiie  HiirtneiKipohix,  Liu/iln ni.  1-'>S7,  npnd 
Gaillelniuni  Lunndfiinn,  lib.  2,  tit  4,  p.  142.  The  principles 
on  which  it  is  founded,  and  the  rnles  l»y  which  courts  of 
justice  are  to  he  «ruided  in  adjudicatin<^  on  cases  of  this  kind, 
are  clearly  laid  down  Ity  varions  jurists,  who  hâve  written 
on  the  suhject.  Houteiller.  s(n)iiiie  iuir<de,  liv.  2,  tit.  'VI,  p.  <S27, 
[é<l.  par  L.C'.  LeC'aron,  Paris,  101 IJ  ;  Ti-oplouf^,  Traité  de  la  pres- 
cription, ton).  1,  n*"'  iM'i,  says,"  Ce  n'est  pas  contre  un  doin- 
.nage  causé  (pi'on  voulait  se  prénnniir,  mais  contre  un  danf>;er 
ou  tort  à  venir."  The  sanie  doctrine  will  he  found  in  Merlin'», 
Répertoire  de  jurisprudence  vho.  Dénoni  i nation  de  nouvel 
<i'nrre,tow.  7,  n'-'  0,  p.  .SDô.  ihw'wl.  Traité  des  cours  d'eau, 
tom.  2,  n"  471,  p.  41.S,  a  work  of  great  authority,  botli  on  tho 
law  and  practice  in  actions  likethi.s.  The  action  is  a  possessory 
action,  reseinhliiiff  in  some  respects,  the  proceedinji;  l»y  injunc- 
tion  in  the  court  of  chancery,  hut  heing  founded  on  the  civil 
law  nnist  Ite  brought  within  a  year  and  a  day  ;  and  ail  the 
authorities  shew,  that  as  a  (pie.stion  of  law,  the  rif^ht  of  Api^el- 
hint  to  In'ing  .such  an  action  again.st  Respondentis  undouhted, 
assuminf^  the  facts  jileaded  to  he  true,  and  that,  even  if  as  is 
alle^ed  hy  Rospondent,  Appellant  had  at  thti  coiiunencement 
of  the  action  sustained  no  pecuniary  loss,  it  is  sufficient  to 
prove  that  the  work  coniplained  of  inay  he  attended  with 
injury  to  Ap])ellant.  Hy  the  law  of  Lower  Canada,  ail  the 
land  covered  hy  a  tidal  river  at  ordinary  spring  tides  is  public 
property  ;  this  was  the  roman  law  as  regards  the  channel  of 
navigable  rivers.  Traité  du  donaiine  public,  Tpar  Proudhon, 
vol  8,  n*^  fS40,  p.  192,  et  seq.  ;  and  wonld  bave  extended  to 
tiflal  waters,  had  such  been  in  the  contemplation  of  the  authors 
of  the  I)ig.  B.  43,  tit.  12,  sec  H.  Respondent,  therefore,  by 
erecting  lus  wharf  on  land  so  accustonied  to  be  covered,  bas 
encroached  on  the  public  highway  This  he  had  no  right  to 
do,  for  by  the  law  of  Lower  Canada  the  Heifpieur,  as  such, 
lias  no  l'ight  over  navigable  rivers,  and  the  seigniorial  act  of 
1854  tleciares,  that  they  bave  no  other  right  over  navigable 
rivers  and  streauis  tlvin  those  specially  conveyed  to  them  by 
their  grant.  The  wlîole  law  on  this  subject  bas  been  collected 
in  a  work  of  great  authority  and  research  by  M.  Lelièvre  et 
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Ailiers,  t'iititlt'tl  "  Scij^iiioi-ial  (picstious,"  beiii^'  tho  coiupiliition 
(»f  tlu!  décisions  of  tlie  courts  oF  Lowcr  Catuulii  on  sncli  <nu's- 
tions  :  in  vol.  I,  p.  (IS,  (iij,  lai,  :{72,  an.l  vol.  2,  p.  î),  4:1,  .S3.  an.l 
ni  :  ami  fiilly  i'stal)lislK's  tho  position  we  c(»ntencl  for,  nanu-- 
ly,  tliat  tlif  ri^'ht  of  tlu;  river  is  a  public  right,  and  c.mnot  bo 
intrin^'cil  with  iinpnnity  b}'  any  onc,  tlic  soil  of  thc  river 
beini,'  vested  in  and  beloni,nn<î  tt>  tlie  crown.  Thèse  décisions 
are  in  conforniity  with  tlie  ronu  m  law,  which  is  the  foundation 
of  thc  freneh  law.  Di}.,'.  H.  4.'i,  tio.  12,  sec.  1  and  .S.  as  wcll  as 
the  freneh  law,  the  wliole  of  vviiich  is  to  bo  found  in  the 
Traité  (le  lu  léijixUif'ioii  et  de  iit  prtif'ujua  ilrn  roii.rs  tl'nin.,  ]»ar 
Daviel,  [éd.  Paris,  I8I5,)  '.i  vol.s.  8'",  and  is  especially  .set  forth 
in  para^rraphs  .S2,  (iO.  (M,  (i7,  <)H,  130,  1()5,  471,  474  and  !)(i4. 
Tho  civil  law,  which  is  in  this  respect  idontical  with  the  law 
of  Lower  Canada,  is  niost  ably  stutod  and  illustrated  by  chaii- 
celior  Kent  in  his  coinniontaries,  vol.  3,  part,  (i,  lec.  52,  p.  4.'iî), 
who  exhausts  the  snbject  and  the  authorities  ap|)licable  to  it. 
Mr.  Justice  Avi.wix,  in  the  elaborato  opinion  transinitted  to 
this  court,  relies  for  the  law  of  the  case  very  n)uch  on  that 
authorit3^ 

Mr.  (JUGY,  Respondeiit,  an  advocate  of  the  Canadian  Bar, 
in  person  : 

Both  courts  in  the  colony,  aftcr  a  litifi;ation  of  upwards  of 
eleven  years,  hâve  decided,\upon  mature  délibération,  a^ainst 
the  claini  .set  up  by  Appellant  to  interfère  with  the  érection  of 
the  wharf  t;rected  by  u»e,  for  the  purpose  of  protectin^-  )ny 
own  property.  The  attention  of  the  court  lias  been  already 
drawn  to  the  nature  and  franie  of  tlie  ])leadin^s,  and  it  is  nia- 
terinl  to  bear  in  niind  that  there  is  no  averinent,  in  the  décla- 
ration and  conclusion,  that  what  is  built  upon  is  part  of  the 
bed  of  the  river,  and  sucli  faet  cannot  be  inferrod  froni  tlie 
déclaration,  as  attenipted  by  Appellant's  counsel.  He  nnist 
establisli  his  case,  seruntluiu  <ill(>(/<if(t  et  prohafii.  The  niisfea- 
sance  alleged  in  the  déclaration  was  not  proved  by  the  évi- 
dence. I  niaintain  hère,  as  I  hâve  done  in  niy  defence  to  the 
action,  that  by  erecting  the  wharf  in  question  I  hâve  doue  no 
more  tlian  exercise  the  riglit  vested  in  every  propriétaire 
riverain,  and  for  which  I  am  not  responsible  to  Appellant. 
No  sucli  action  could  be  brouglit  by  the  law  of  Linrcr  Canada 
ejscept  by  the  public  officer  on  behalf  of  the  public,  as  in  an 
indictment  for  a  nuisance.  Jiex  vs.  The  Directors  ofthe  liristol 
Dock  Gonipanij.  (1)  The  action  was  eommenced  on  the  29th 
of  (Jctober,  1852,  the  cause  of  action,  as  stated  in  the  déclara- 
tion, accruing  on  the  16th  of  the  saine  nioiith,  for  it  was  not 
luitil  that  <la3'  that  the  wharf  was  completed,  just,  therefore, 
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tliirti'cn  Auys  pn'vious  to  tlio  coimiu'nct'tnciit  of  tlio  action,  for 
wliicli  tiiiif  oiily  tilt'  (lainages,  il'  aiiy,  oouM  Ito  laid,  'l'o  t'iialde 
A|>|it'llaiit  to  fi'covtT  in  siii'li  an  action  as  tliis,  lie  niiist  provo 
tln'  rxistcnct'  oF  a  whaïf  wliicli  tnivcrHcs  sonic  part  ol'  tlie 
lii'il  of  tlif  l'ivcr  s»i  as  to  inipcilc  tlic  navij^ation,  as  wcll  as 
intiTt'frc  with  tlic  ciijoynifnt  of  liis  niill.  Now,  no  sucli  case 
as  tliis  is  niailf  Ik  r*-.  '1  lu-  wliarf  cotn{»Iainc<l  of  is  l>nilt  on  a 
liaiik  sevt-ral  ffct  aliovc  tli»!  ordinaiy  cliannci  aion»,'  tli»;  tili^e 
of  tilt*  rivt-r.  It  was  laiilt  hy  uu>  to  protcct  niy  own  lan<l  froin 
ont!  t»f  tlif  nt't'fssfiry  ct)nstM|iU'nc('s  proiluccil  by  Appcllants 
cncrtiaclinu'nt  in  tifctint,'  a  wharf  on  tlif  oppositt-  liank.  It 
was  an  act  in  silf-tK-ffiicf,  as  niy  sitlf  of  tlio  river  was  t-xposcii 
to  alirasitin.  Nt»w,  rcspi-ctin^  tlic  ovidcnco  tU'vivfd  froni  tlic 
report  of  tlic  experts,  référence  to  tliem  was  niade  \>y  the 
ctiiirt,  f.i'  ii'ii'o  iiiiiht,  in  spite  of  tlie  renionstrances  tm  rny 
part,  an<l  tlieir  report  extentls  to  ami  inchnles  a  perioil  lon^ 
aiiteritir  to  tlie  tinie  wlien  tlie  liania^fe  is  stateti  liy  the 
déclaration  tt»  liavo  oocurred.  Witliout  coninientinj'  on 
the  cliaracter  of  the  experts  or  tlieir  UKJtlo  of  con- 
tluctiiii^  the  investii^atitdi,  lit)tli  of  whicli  are  serioiisly 
iiiipenchetl  l»y  the  witnesses  in  the  cause,  it  is  sutficient  to 
iiisist  tliat  Kxperts  are  not  .hitlifes,  as  tliey  hâve  lieen  treatcil 
in  tliis  case,  hut  witnesses,  aiul  as  such  open  toevery  objection 
tliat  can  hc  niado  to  witnesses.  'i'Iiis  ou<rht  to  havc  exclmleil 
the  report  of  tlu'  two  lv:perts,  the  noniinees  of  Appellant  anil 
the  ('i)Uit,  whoexceeded  tlieir  powers,  ami  rentiers  tliat  of  the 
tliiril  Kxpert  the  only  reliahle  eviilence  on  which  tins  Court 
can  act.  Feirièrc,  Coatame  de  Varia,  art.  184,  p.  149.S,  art. 
IS;"),  ]).  I  .')()!•,  and  the  coniiiuMitary  on  the  Ordoniuinces  ila 
J{<>;  Chiirlrs  IX.,  il),  p.  150!»:  Denisart,  vo.  "  Kri)erf.s"  Toni. 
VIII,  p.  .S2(),  s.  7.  liouijon,  Droit  coiamun  de  lu  Frai)C(',To\u.  ii, 
]).  2Î)  :  Actrs  de  iiolorii'lé  doiivéK  (in  (Jfiâtclet  de  Paria,  par 
Denisart,  p.  107  ;  Merlin,  Réiicrfoire  de  Jurii^'prodevee,  vo. 
"Krpert,"  Toiii.  v.  p.  2.S  ;  Denisart,  vo.  "Expert,"  vo.  ''Rap- 
port irKri>rrt;'  Toiii.  II,  p.  .381,  s.  19-20;  il..  Toni.  iv,  p.  105. 
Sectjndly,  the  lianks  of  navigable  rivers  (ilift*erin<;  in  tliat  res- 
pect frt.ni  the  sea-shore)  belong  to  the  riparian  owner.s.  Tins 
is  stated  by  Hilliard,  on  the  law  of  Torts,  vol.  il,  p.  10().  Ho 
says,  •'  tjiie  t)f  the  accouipaninicnts  of  a  river,  technically  ao 
called,  is  the  bank.  It  is  said  the  banks  of  a  river  are  those 
élévations  of  lami  which  confine  the  waters  when  they  rise 
ont  of  the  bed,  and  the  bed  is  that  soil  so  usually  covered 
with  water  as  to  be  distiiiguishctl  fi'oni  tho  bnnks  by  the  clia- 
racter of  the  soil  or  végétation,  or  both,  produced  by  the  com- 
nion  jU'esonce  ami  action  of  Howing  water.  "  Donisart,  Collec- 
tion de  JJécisioiiti  Xoarellcs,  'J'onie  VI,  p.  00(5  (Etl.  1787),  citing 
the  décision  of  tho  Parliainent  of  Bordeaux,  the  3rd  May,  1782 
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ami  21st  Ainil.  I7h4,  ainl  tlu' coiitrovi-i-HV  Ix'twtrii  tlic  Kin;,' 
aii<l  tlif  l'arlinincnt  <»t"  linplcaux,  J)avi('l,  Trnit^  (1,-n  ('(.//;w 
*/'(//('. 'ruiiH'  I.  Ml,  wIhtc  tli»'  saiiif  (|iii'.stii»ii  uns  raiscd  lict- 
wci-n  tlif  Kiii^  ami  tin-  l'arliaim-iit  nf  Houeii.  OnhnnHivrc  <le 
lu  Marine  Porte,  Liv.  4.  tit.  <i,  art.  I,  <il<K  ivlattH  only  to  tlu- 
sfa-sliuif,  iiot  t<>  tlif  liaiiks  of  livcrs.  Merlin,  Qnrsliini-^  tie 
i)riilt.  Toiiif  Xiv,  vo.  ••  Kiva^'is  <lt'  la  Mer,"  |).  I  Ki,  (Kil.  Himis 
st'ls,  I.S29.)  citiii;;  from  décisions  nf  tlu-  Courts  of  tlie  lii^diest 
rcsort,  onc  ol"  wliicli  tli»-  Fonrtli,  j».  1 17,  n-lati-d  to  a  uiaisli,  or 
nii-adow,  covcn-d  at  i-vi-ry  r(|uiiiox  l»y  tlu-  ti<lf,  lyiii^'  ai  tlu; 
toiitlufiicf  of  tlu'  rivers  Vin-  an<l  «le  'l'auto,  distant  oïdy  aliout 
tlireo  miles  froiii  tlie  sea,  and  separatod  froin  it  nioroly  l'y  a 
saiid  luink  callod  /////f  lihnic.  lu  tliis  oa.se  tlio  paities  inte- 
lestfd  snoet'ssfully  inaintaineij  tliat  tlie  inai'sh  or  nieadow, 
liein^'  tlie  l)a:ik  of  tlie  river,  could  not  lie  re[iuteil  in  tlie  lan- 
frua'fe  of  tlie  ( h'ilm} nn lU'f  ih'  l'i  Miiriiio,  h-s  htti'df^  ft  ri l'iii/es  ilr 
1(1  inrr,  tmif  fxini' ij'itllt'i*  ttnirnf  i'Iukjdh's  df  la  mer  du  ne 


le 


liev  <]">■  iiiircr  (ju  t'Ih's  ehuent  Ijduf  nées  des  eaux  des  ririéres 
lie  T'infi:  rf  de  Vin:  An<,'els,  Treatise  on  Tidal  Waters,  (Kd. 
Pjoston,  r.  S.,  1.S47,)  States,  tliat  tlie  Hniflisli  rule,  as  laid  duwn 
liy  Lia-d  HaI.K  and  otlitr  writers,  is  tliat  tlie  .soils  wliicli  is  over- 
Howed  Ijy  lii^li  spriuf^  tides  at  any  tiine  does  not  properly 
coiiie  nmler  tlie  dénomination  of  sliore,  and  conse{|Uently  tlie 
.sovereiifii  and  puMie  ri^lit  is  not  of  tliat  lar^e  t'xteiit.  The 
rule  of  tlie  L'omnion  I^iw  is,  tliat  the  slK)re  is  tliat  land  only 
wliieli  is  usually  overlloweil  liy  ordinary  tides.  David,  Truite 
(/r.s  ('(/n/N  (/"A".///,  Tome  I,  [>.  <i:i.  adopts  tlie  saine  ruie.  i'roU- 
dhnn.  Ihi  .lonioine  piihlir.  Tome  III,  p.  IV.}2,  Nos  !)!)î)-10()l. 
Tliis  Kriiiffs  me  to  tlie  iiuestioii  of  alluvial  deposits,  niade  liy 
au  inunilati(ai,  fresliet,  or  torrent,  de.scrihed  and  deiined  liy 
tlie  saine  anthor,  il».  No  !M)7.  Xow,  ail  tlie  autliorities  a<free 
tliat  ail  iiicrenient  liv  alliivium  on  tlie  baiiks  of  naviiralile  ri- 
Vers  Iiecoiiies  tlie  property  of  tlie  riparian  owner.  Denisart, 
Tome  I,  vo.  "AU  II  ri,,!)/'  p.  46(}.  Deiii.sart,  Domaine  de  ht 
Cmironne,  p.  (iU»>.  citiii^  tlie  décisions  of  tlu'  l'arliamont  of 
lîordeaux  of  '■^Vi\  .May.  17.S2,  an<l  21  Avril,  17.S-1-,  contirined 
sulise«iui'ntly  l>y  Lt-tters  l'ati-nt,  il»,  p.  (i()!>.  Daviel,  Traité  des 
Ciiiii-x  d'Kmi,  is  to  tlie  same  etlect,  contirmin^  tliis  position. 
Nos  122,  12:i,  120,  MU.  V.iô  and  IM!).  Tlieii,  if  sucli  is  tlie  law 
witli  rejfard  to  tlie  liaiiks  and  alluvial  .soil  of  a  naNioaiile  ri- 
ver,  as  I  insist  tlie.se  autliorities  fullv  estaMisli,  it  follows  tliat 
every  riparian  owner  lias  a  rifjlit  to  fortify  liis  bank  against 
tlie  etfects  not  (Uily  of  a  torrent  or  fresliet,  but  e.spocially 
where,  as  in  tliis  ca.se,  tlie  curreiit  of  the  river  lias,  l»y  tlie  act 
of  Ai)pellant,  been  made  to  imi>iiiffe  upon  and  undermint^  tlie 
bank  so  f(a-titie(l.  Daviel,  Traité  des  Cours  d'Eau,  Nos  12(5. 
127,  384,  01)2.   Witli  regard  b)  the  opinion  of  Mr  Justice  Ayl- 
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wi\  îind  Mr  Justice  DrVAL,  liowever  high  tlicir  authority, 
such  opinions  ouglit  not  to  hâve  bi'on  printed  with  the  ])apers, 
iind,  I  subniit,  fonii  no  part  of  the  record.  Neitlier  of  thèse 
leai'ned  Judgos  delivered  any  judgnient  at  tlie  liearing,  but 
contented  thenisolves  sini])ly  with  «Mssenting  froni  the  niajo- 
rity  of  the  Court,  and  tlie  elaborate  argument  frained  by  tlieni 
subséquent  to  tlie  décision  of  tlie  case,  and  transinitted  with 
the  papers  in  the  appeal,  is  an  entire  surprise  to  me  and  ought 
never  to  hâve  been  produced. 

The  case  stood  over  for  considération.  Judgment  was  now 
delivered  by  Lord  KlNciSDowx: 

It  appeared  to  tlieir  lordships,  at  the  bearing  of  tliis  appeal, 
that  soiiie  of  the  points  botli  of  law  and  of  fact  so  elaborately 
argued  at  the  bar,  were  innuaterial  to  the  décision  of  the  only 
(jnestion  whicli  is  open  to  theiii  upon  the  record.  A  further 
exaiiiination  of  the  papers  lias  confirmed  that  opinion.  The 
Appellant  is  the  owner  and  occu])ier  of  a  water-mill  on  one 
side  of  the  River  Beauport.  The  Respondent  is  the  owner  of 
the  domain  of  Beauport,  on  the  other  side  of  the  river.  In  the 
montli  of  October,  1852,  Respondent  erected  a  wharf  on  land 
whioli  lie  insiats  is  part  of  his  estate.  The  Appellant  aileged 
that  tliis  warf  was  injurions  to  hini  ;  and,  on  the  29th  October, 
l(Sô2,  lie  commenced  an  action  against  Respondent  in  the 
Superior  Court  of  Lower  Canada,  and,  on  the  same  day,  tiled 
liis  déclaration.  After  setting  forth  Appellant's  title  tothemill, 
and  stfiting  that  lie  and  his  predecessors  in  title  had  foi'  100 
yeurs,  iiscd  the  natural  ciu'rent  of  the  rivei'  for  -working  the 
muehii'.eiy  of  the  mill,  the  déclaration  contained  the  following 
allégations  ;  that  the  Beauport  is  a  navigable  river,  and  lias, 
until  the  grievance  liereinafter  coni]>lained  of,  been  used  by 
Phiiiitiff  îind  his  predecessors  in  the  Hoating  o^'  Ixdcau.r  and 
other  vessels  t'inployed  l)y  them  in  conveying  grain,  llour,  and 
other  ert'eets  to  and  froni  the  said  mill  :  that  Défendant,  inteiid- 
ing  to  injurt!  IMaintiffin  his  business  of  a  miller,  did,  between 
the  lOth  dîiy  of  October  preceeding,  and  the  date  of  the  issue 
of  the  suminons  (that  is,  the  2!>th  October),  erect  lower  dowii 
tho  river  than  Plaintifi  s  mill,  and  in  and  upon  said  rivei' 
Beauport,  a  certain  wharf  '.vl.icii  nenrly  traverses  the  whole 
of  the  river,  and  whicli  materially  alters  the  natural  c(Jur.seof 
the  river,  and  narrows  the  channel  of  the  same  so  iiracli  that 
it  is  now  impossible  for  Plaintifi'  to  float  Jxitcdvx  or  other 
vessels  to  the  mill  as  lie  was  used  to  do;  and  that  Défendant 
lias  i'urther,  by  nieans  of  said  warf,  prevented  the  waters  of 
the  river  froni  running  down  the  natural  channel,  and  coni- 
])ressed  the  ch.'innel  to  so  small  a  breadth  that  whenever  the 
wateis  of  the  river,  froni  the  freshets  or  otherwise,  become 
liigher,  the  said  waters  recède  or  are  thrown  back  upon  Plain- 
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tiffs  mil),  by  reason  whereof,  and  by  means  of  the  still  water 
thereby  occasioned,  the  mill  cannot  be  worked,  and  tliat,  in 
^vjnsequence  of  tlie  illégal  and  tortious  acts  of  Défendant, 
in  erecting  the  said  wharf,  Plaintiff  has  been,  and  still  is,  pre- 
vented  froni  u.sing  the  waters  of  the  river  and  working  his 
mill  as  he  otherwise  would  hâve  done,  to  his  damage  of  the 
snni  of  £800,  currency.  The  conclusions  of  the  summons  are  : 
1"  That  Défendant  may  be  decreed,  within  eight  days.or  such 
other  time  as  the  court  niay  appoint,  to  demolish  and  remove 
the  wharf,  and  that,  in  default  of  his  doing  so,  Plaintiff 
may  be  authorized  to  do  so  at  Defendant's  expense  ;  2"  that 
Défendant  may  be  ordered  to  pay  £300,  currency,  for  the 
damage  aforesaid,  and  costs.  The  whole  without  préjudice 
to  any  further  damages  that  may  be  sustained  by  Plaintifî", 
bj''  reason  of  the  érection  of  the  wdiarf.  The  Défendant,  in  his 
answer,  denied  generally  the  allégations  of  Plaintiff,  and 
plcaded  varions  spécial  matters  both  of  law  and  of  fact  to 
which  it  is  not  necessary  to  advert.  The  cause  being  at  issue, 
a  great  deal  of  évidence  was  produced  on  both  sides,  and,  in 
April,  1857,  the  Coui't  referred  it  to  three  gentlemen  as  ex- 
perts to  make  inquiries  and  report  to  the  court  their  opinion 
on  several  of  the  mattei'S  in  dispute,  with  directions  upon  one 
particular  point  to  receive  further  évidence.  (1)  Thèse  gentle- 
men differed  amongst  themselves,  two  concurring  in  a  report, 
and  the  other  making  a  separate  report  ;  and,  after  much 
expense  and  delay,  tinally  the  cause  came  on  for  hearing 
before  the  Superior  Court,  Mr.  Justice  Stuart  being  the  judge 
prcK-^nt,  when  the  order  of  the  Ist  February,  18(30,  was  pro- 
nounced.  (2)  From  lis  décision  Plaintiff  appealed  to  the 
Court  of  Queen's  Bench,  and  that  Court,  by  a  majority  of 
three  judges  to  two,  affirmed  the  judgment,  and  from  the 
décision  of  thèse  two  courts  the  présent  appeal  is  brought  to 
Her  Majesty  in  Council.  The  only  question  on  whicli  it  is  our 
dutv  to  advise  Her  Majesty  is,  whether  the  judgment  dismis- 
sing  the  action  ought  to  be  reversée]  or  varie»!  ;  in  other 
words,  whether  Appellant,  at  the  heai'ing  bel'  w,  established  a 
case  which  entitled  him  ftecuvdnrii  allegafd  et  pvohatu,  to  any 
relief.  The  action  is  founded  on  the  allégation  of  damage 
caused  to  Plaintiff  by  a  tortious  act  of  Défendant.  It  com- 
plains  both  of  injuiy  already  sufîered  before  the  commence- 
ment of  the  action,  and  of  continuing  injury,  and  seeks  appro- 
priate  relief  in  respect  of  each.  coniplaint,  compensation,  in 
money,  for  the  first;  and  démolition  of  the  wharf  for  the 
second.    The    Courts   belovv    hâve   found    that    Plaintiff  has 

(1)  Tins  order  was  given  by  Meredith,  Morin  and  Badgley,  Justices, 

(2)  Vide,  Alite,  p.  5, 
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failed  to  prove  any  damage  whatever  sustained  by  him 
from  the  words  of  Défendant,  eitlier  bel'ore  tlie  commen- 
cement of  tlie  action  or  sul)seqiiently.  Can  \ve  say  that 
eitlier  of  tliese  findings  is  erroneous  ?  As  to  the  tirât,  its 
propriety  waa  liardly  dispnted  at  our  bar,  and,  indeed, 
it  did  not  admit  of  dispute.  As  to  the  second,  although 
thero  is  a  great  deal  of  conflictiiig  testimony,  and  much 
room  for  donbt,  two  courts  hâve  come  to  a  décision  in 
favour  of  Défendants.  Tlie  question  is  one  upon  which  the 
judges  in  the  colony  are  more  compétent  to  forui  an  opinion 
than  \ve  can  be  ;  and  it  is  not  the  habit  of  their  lordships,  in 
this  cominittee,  to  advise  an  altération  of  a  judgment,  unless 
they  can  sec  clearly  that,  upon  some  point,  thcre  bas  been  a 
miscarriage  in  the  inferior  courts.  This  we  ai'e  unable,  in  the 
présent  case,  to  discover.  The  observations  of  Mr.  Justice 
JMeredith  show  that  lie  lia.s  examined  the  case  with  the  utmost 
care  and  impartialit}'  ;  and  the  clearness  and  teniper  with  which 
he  expresses  the  conclusion  at  which  he  lias  arrived  add  great 
weight  to  bis  opinion.  It  was  said,  bowever,  and  this  is  the 
point  relied  on  by  the  dissenting  judges,  that  it  was  unneces- 
cessary  for  Plaintiff  in  the  action  to  prove  actual  damage  ; 
that  the  action  might  be  maintained  as  one  of  dénoveUdion 
de  nouvel  œuvre,  and  that  in  sucli  action  it  is  sufficient  to 
prove  that  the  work  complained  of  will,  or  probably  niay,  be 
attended  with  injury  to  Plaintiff.  But  the  action  of  dénnncin- 
tion  de  nouvel  œuvre  is  of  a  différent  description  from  the 
présent  ;  is  founded  upon  a  différent  state  of  circumstances  : 
and  seeks  différent  relief.  In  such  an  action,  Plaintiff  clairas 
protection  against  a  work  commenced,  and  still  in  progress, 
by  which,  if  completed,  he  allèges  that  he  will  be  injured.  If 
such  an  action  be  brought  it  appears  that  the  judge  may  eitlier 
interdict  the  further  progress  of  the  work  or  require  security 
to  be  given  by  Défendant  to  Plaintiff  against  any  injury  which 
he  niay  sustain  :  but  when  the  work  is  completed.  this  form 
of  action  is  no  longer  compétent.  This  appears  to  bave  been 
the  law  of  Rome.  In  the  dig.,  lib.  43,  tit.  15,"  De  Ripa  munienda," 
after  a  statement  that  any  protection  to  the  banks  of  a  pul»lic 
river  must  be  made  ii.  such  a  inanner  as  not  to  hinder  navi- 
gation, so  that  any  ]K'r.son  who  apprehends  injury  from  the 
work  may  apply  to  the  pi'îetor  for  an  interdict  to  restrain  it, 
and  maj'  obtain  security,  we  find  this  passage  :  "  §  5.  Etenim 
curandumfuitut  eisanteopusfactum  cavei'etur.  Xam  po.st  opu.s 
factum  per.sequendi  hoc  interdicto  nul  la  facidtas  sujierest  etiam 
si  quid  dainni  postea  datum  fuerit,  se<l  lege  aquilia  experien- 
dum  est."  The  law  and  form  of  procédure  of  Rome  sceni  in 
this  respect  to  bave  been  adoptecî  into  the  law  of  France.  In 
Daviel,  Couru  d'eau  tit.  pu  domaine  ^n(W'tc',  par.  471,  it  i.« 
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distinctly  laid  down  tliat  by  the  old  french  law,  that  is,  by 
the  law  now  provailini;  in  Ltrvxer  Canada,  the  dénonciation 
de  nouvd  nnivre  could  only  be  niaintained  if  instituted  before 
the  work  was  completed,  thourrh  by  an  altération  introduced 
by  t!ie  french  code,  the  law  in  this  respect  is  now  altered,  and 
the  action  niay  Ite  niaintained  in  respect  of  a  w^ork  either 
"  fait  ou  commencé."  The  author  says  :  "  Je  dis  nouvel 
feuvre  fait  ou  coinmencé.  Sous  l'ancienne  jurisprudence,  la 
dénonciation  n'était  plus  receval>le  du  moment  que  le  nouvel 
œuvre  était  terminé  ;  c'est  ce  que  cette  îiction  avait  de  spécial, 
comme  aussi  la  faculté  pour  l'auteur  du  nouvel  teuvre  de  con- 
tinuer son  travail  en  ilonnant  caution,  et  la  restriction  du 
droit  du  juge  à  suspendre  les  travau.K  sans  pouvoir  les  faire 
détruire.  ^Jais  sous  notre  nouveau  droit,  la  dénonciation  de 
nouvel  (euvre  est  assimilée  aux  autres  actions  possessoires, 
par  cela  que  les  lois  n'ont  pas  reproduit  les  conditions  par- 
ticulières qui  la  caractérisaient  autrefois."  In  this  case  there 
is  no  doulit  that  the  work  was  c<jmpleted  before  the  action 
was  commenced,  and  the  relief  sought  is  différent  from  that 
which,  according  to  Daviel,  could  be  granted  in  an  action  of 
dénonciation  de  nouvel  auvre.  But,  even  if  the  présent  suit 
could  be  regarded  as  an  action  of  this  description,  it  would 
be  equally  met  by  the  objection  that  Plaintiff  had  failed 
to  prove  that  the  work  would  be  injurions  to  him.  It  was 
then  said  that,  however  the  law  might  le,  if  the  bank  on  the 
face  of  which  this  wharf  is  built  were  the  private  propei'ty 
of  Défendant,  a  distinction  is  to  be  niade,  Ijecause  the  bank 
is,  in  truth,  part  of  the  bed  of  the  river,  anil  a  portion  of  the 
public  domain,  and  that  a  work  erected  upon  it  is  a  public 
nuisance  of  which  any  person  interested  bas  a  right  to  con»- 
plain.  That  the  bank  in  ([uestion  is  a  part  of  the  bed  of  the 
river,  and  a  portion  of  the  public  domain,  is  not  in  terms 
alledged  by  the  pleadings.  The  averment  was  said  at  the  Bar  to 
be  contained  inferentially  in  the  statement  that  the  wharf 
erected  by  Défendant  nearly  travei^ses  the  whole  of  the  river, 
which  it  would  not  do  unless  the  bank  formed  part  of  the 
river.  If  the  fact  were  e.ssential  to  our  decison  in  this  case,  we 
should  feel  great  difficultv  in  holdinj;  that  Plaintiff  had  either 
sufficiently  put  it  in  issue  In'  bis  déclaration  or  establishcd 
it  Viy  évidence.  But  it  is  not  in  opinion  necessary  to  décide  this 
(piestion.  The  law  of  Lower  Canada  as  we  coUectit  from  the 
authorities,  seems  to  stand  thus  :  An  othcer  .suing  on  behalf 
of  the  public  bas  a  right,  at  bis  own  instance,  or  on  the  ap- 
plication of  any  person  interested,  to  call  for  the  démolition 
of  any  work  erected  without  license  on  the  public  domain, 
and  he  is  no  more  recpiired  to  prove  that  the  érection  has 
oecasioned  actual  damage  to  the  public  than  a  private  person 
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who  complains  of  a  wrongt'ul  invasion  of  lus  property  is 
obliged  to  prove  that  it  lias  occasioned  actual  rlaniage  to  hini. 
But  although  such  an  officer  may,  if  he  think  proj»)!',  take  pro- 
ceedings  to  abate  the  nuisance,  he  is  not  obliged  nor  is  it  in 
ail  cases  his  duty,  to  interfère.  A  case  of  tins  kind  is  put  by 
Proudhon,  {Traité  div  Domaine  Public,  t.  3,  p.  192,  n^  820.) 
in  a  pas.sage  cittd  by  Mr.  J.  Ayhvin.  He  says  :  "  It  may  l:)e 
that  in  the  case  of  a  dyke  erected  in  the  bed  of  a  navi- 
gable river  the  dyke  may  do  no  injury  to  the  actual  state 
of  the  navigation,  as  being  built  in  an  arm  of  the  river  where 
navigation  is  not  practised,  and  which  nevertheless  does  not 
on  that  account  cease  to  be  a  part  of  the  public  domain." 
This  supposed  case  lias  much  resemblance  to  the  présent.  The 
particular  portion  of  the  river  where  the  channel  is  said  to 
hâve  been  contracted  d(^es  not  appear  to  hâve  been  actually 
in  use  by  tbe  public  for  the  purposes  of  navigation.  If  the 
public  officer  refuse  to  interfère,  an  individual  who  sufters 
injury  is  not  prejudiced  ,  he  has  still  his  action  jn'ivée,  by 
which  he  may  recover  damages  for  injury  already  sustained, 
and  the  abatement  of  the  cause  of  such  injury  for  the  future. 
The  public  and  private  action  are  said  to  be  not  only  indépen- 
dant of  each  other,  but  essentially  distinct  in  their  object.  The 
fact  that  the  place  where  the  work  is  erected  is  public  pro- 
perty, is  of  course  very  important  in  both  cases,  in  regard  to 
the  right  of  the  Défendant  to  do  wliat  he  has  done,  but  it  does 
not  according  to  the  law,  as  we  can  collect  it  from  the  autlio- 
rities,  supersede  the  neoessity  of  Plaintitf  in  a  private  action 
proving  that  he  has  sustained  injury  by  the  work  spécial  to 
liimself,  and  beyond  that  which  is  common  to  the  public,  at 
large,  and  this,  as  we  hâve  already  stated,  Plaintift  in  this  case 
has  failed  to  do.  Upon  the  whole,  we  must  humbly  advise  Her 
Majesty  to  affirni  the  judgment,  and  the  costs  niust  follow 
the  décision.  We  cannot  part  with  this  case  without  noticing 
two  subjectswhich  hâve  attracted  our  attention  in  the  course  of 
the  discussion,  tliough  tliey  do  not  bear  directly  on  the  décision. 
The  first  is  the  manner  in  which  the  case  has  been  conducted 
in  the  court  below,  and  the  enormous  expense  and  delay  which 
kfjive  attended  the  proceedings.  Much  of  thèse  evils  is  lio  doubt 
to  be  attributed  to  the  parties,  who  seem  to  hâve  been  more 
anxious  to  indulge  their  feelings  of  hostility  towards  each  other 
than  to  arrive  at  a  cheap  and  speedy  détermination  of  their 
rights.  But  much  must  also  be  attributed  to  the  unfortunate 
course  adopted  by  the  court  in  directing  the  référence  to 
experts  a  step  which  appears  to  us  to  hâve  been  unnecessary 
and  to  hâve  led  to  no  satisfactory  resuit,  but  rather  interposed 
dirticulties  in  the  way  of  the  décision,  and  to  hâve  occasioned 
crimination  and  l'ecriminatiou  amongst  ])ersons  acting  as  offi- 
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cers  of  tlie  court,  little  creditable  to  tlie  administration  of 
justice.  The  other  subject  to  which  we  think  it  fit  to  advert  is 
tins  :  Two  of  the  judges  hâve  sent  home  long  and  very  elabo- 
rate  arguments,  suppoi-ted  by  a  citation  of  numerous  autho- 
rities,  against  tlie  décision  of  the  majority  of  the  court.  It  was 
asserted  by  Respondent,  without  any  contradiction  on  the 
part  of  Appelhint,  that  tliese  arguments  were  not  delivered  by 
the  dissenting  judges  at  the  hearing  of  the  cause,  but  were 
first  made  known  to  the  parties  by  being  i)rinted  as  part  of 
tho  record  before  us.  If  the  statenient  thus  made  be  accurate, 
we  must  say,  witli  ail  respect  for  those  learned  persons,  that 
the  coui-se  so  pursued  by  thein  appears  to  us  open  to  great 
objection.  We  think  thaib  their  reasons  for  dissenting  from 
their  ccjlleagues  should  hâve  been  stated  publicly  at  the  hearing 
below,  and  should  not  hâve  been  reserved  to  influence  the 
décision  in  the  court  of  appeal.  We  hâve  thought  it  due  to 
the  gênerai  interesto  of  the  suitors  in  the  colony  to  make 
thèse  remarks,  in  order  to  preveiit  what  bas  been  done  from 
growing  into  a  practice,  though  itmay  not  hâve  produced  any 
mischief  in  tliis  particular  case.  (11  D.  T.  B.  C,  p.  401  :  14 
1).  T.  R  C,  p.  213:  2  Moore's  P.  C.  Reports,  N.S.,ix  341.) 


APPEL  AU  CONSEIL  PRIVE. 

SuPERiOR  Court,  Montréal,  31st  Septembre,  1861. 

Before  Smith,  Justice. 

B.AXK  OF  British  North  America,  Plaintifts,  vs.  Cuvillier 
et  ni.,  Défendants. 

Les  Demandeurs,  avec  leur  requête,  produisirent  copie  d'un  décret  de 
Sa  Majesté  on  son  Conseil  Privé,  infirmant  un  jup:ement  de  la  our  du 
Banc  de  la  Reine  qui  confirmait  un  jugement  de  la  Cour  Supérieure  à 
Montréal,  renvoyant  l'action  des  Demandeurs.  Le  jugement  du  Conseil 
Privé  ordonnait  à  la  Cour  Supérieure  de  rendre  jugement  pour  les  De- 
mandeurs originaires,  ce  qti'iis  demandaient  par  la  dite  reciucte  : 

Jugé:  P' Que  la  Cour  Supérieure  doit  obéir  à  l'ordre  ainsi  donné,  et 
rendre  jugement  pour  la  somme  réclamée  jiar  la  déclaration  des  I)e- 
mandenrs. 

'!'■'  Que  la  Cour  donnera  acte  aux  Défendeurs  de  leur  déclaration  du 
décès  de  l'un  des  Défendeurs,  mais  non  de  cette  partie  do  leur  motion 
qui  demande  que  toute  procédure  soit  suspendue  jusqu'à  ce  que  l'ins- 
tance ait  étt''  rt-prise. 

On  the  17th.  Septomber,  1801,  PlaintiflTs  filed  a  pétition 
setting  u[)  the  judgment  ixnidered  in  the  Superior  Court,  at 
Montréal,  dismissing  Plaintift's  action,  in  so  far  as  Angélique 
Cuvillier  and  others  were  concerned  ;  the  judgment  in  the 
Court  of  Appeals  liera,  contirming  the  judgment  of  the  Supe- 
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rior  Court,  and  the  judgineiit  of  Her  Majesty  in  Her  Pi-ivy 
Council,  reversing  the  judgnient  in  Appoal,  and  prayed  that 
the  court  do  cause  judgment  to  be  entered  up  for  Phiin- 
tiffs,  against  Défendants,  condenining  theni,  jointly  and  seve- 
rilly,  to  pay  Phiintiffs  £4107  12  9,  with  interest;  the  decree 
il  the  Privy  Council  ordered  :  "That  the  judgment  of  the 
"  Court  of  Queen's  Bench  of  Lower  Canada,  of  tlie  Ist  De- 
"  cember,  1859,  be,  and  tlie  same  is  hereby,  reversed,  with 
"£283  16  1  sterling,  costs,  and  tiiat  the  Superior  Court  for 
"  the  district  of  Montréal  (Lower  Canada),  be,  and  the  same  is 
"  hereby  directed  to  cause  judgment  to  be  entered  for  Appel- 
"  lants,  Plaintiff's  in  the  original  suit,  accordingly." 

Smith,  Justice  :  The  bank  has  produced  a  copy  of  the  judg- 
ment of  Her  Majesty  in  Her  Privy  Council,  directing  this 
Court  to  enter  judgment  for  Plaintiffs  :  the  sole  question  before 
me  is  this,  is  there  an  order  of  Her  Majesty  which  I  can 
enforce,  and  shall  I  obey  it  ?  It  was  argued  that  there  was  no 
motive  given  in  the  judgment  of  the  Privy  Council,  and  that 
an  Inferior  Court  could  not  be  ordered  by  a  Court  of  Appeals 
to  render  any  particular  judgment  ;  but  this  does  not  seem  to 
me  to  warrant  my  refusing  to  carry  out  the  judgment,  and  I 
must  order  judgment  to  be  entered  up  accordingly.  On  the 
23rd  September,  a  motion  was  made  by  Défendants  praying 
acte  of  their  déclaration  of  the  decease  of  Marie  Claire  Per- 
reault,  one  of  Défendants,  and  that  ail  proceedings  be  sus- 
pended  until  the  instance  be  taken  up.  On  this  motion,  judg- 
ment was  also  rendered  on  the  80th  September,  1801,  grant- 
ing  acte  as  prayed  for,  but  rejecting  that  part  which  related 
to  the  su.spension  of  proceedings.  (11  D.  T.  B.  C,  p.  495.) 

Bethune  and  DUNKIN,  for  Plaintiffs. 

Abbott  and  Dorman,  for  Défendants. 


PROCEDURE.— MOTION. 

Superior  Court,  Quel)ec,  5th  November,  18G1. 
Before  Taschereau,  Justice. 
Secretan  vs.  Foote  et  ai. 

Jugé  :  Que  dans  les  cas  où  il  est  nécessaire  qu'une  partie  procède 
"  par  motion,"  un  avis  do  motion  équivaut  à  une  motion  faite  cour 
tenante,  quoique  tel  avis  de  motion  .soit  donné  pendant  les  séances  de 
la  cour  et  pendant  le  terme,  et  que  tel  avis  de  motion  a  l'effet  d'une 
règle  nisi. 

The  issue  in  this  cause  had  been  perfected  on  the  Ist  of 
October,  18G1,  by  the  filing,  on  that  day,  of  Défendants' 
auswers  which  had  been  served  on  Plaiutiff  s  attorney,  the  day 
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beforo.  On  the  2n<l  day  of  November  foUowing,  Défendants 
iiiovt'd  the  court  for  a  jury  trial,  haviiig,  on  the  5th  day  of 
0(^tober  preceding,  whilst  the  court  was  sitting,  given  Phiintift' 
notice  of  such  Intended  motion. 

SecuetaN,  o!1  belialf  of  Phiintitf  :  I  oppo.se  the  granting  of 
this  motion  un  the  following  grounds.  By  the  ()4th  rule  of 
practice  of  this  court,  a  party  desiring  a  trial  b}'  jury  must 
"  déclare  his  option,  eitlier  by  his  déclaration  or  plea,  or  by 
"  motion  to  be  niade  within  four  days  after  the  issue  is  per- 
'■  fected."  This,  Défendants  liave  not  seen  fit  to  do.  They  bave 
not,  in  any  of  their  pleas  or  by  any  document  by  tliem  tiled, 
declared  such  option,  and,  in  now  moving  the  court,  after  the 
lapse  of  nearly  one  inontli,  I  take  it  they  hâve  forfeited  their 
right  to  make  such  application.  As  this  court  was  in  session 
on  the  ôth  of  October  last,  they  had  it  in  their  power  to 
move  the  court  then,  and  thereby  comply  with  the  exigeneies 
of  the  rule,  the  more  so,  as  by  the  58th  rule  of  practice,  a 
motion  :  "  For  a  jury  trial,  nisl  "  is  one  of  those  which  "  may 
"  Vje  made  and  tiled  in  the  office  of  the  Prothonotary,  and  be 
"  by  him  received,  and  rules  entered  thereon  in  the  same 
"  manner  as  if  made  in  open  court."  A  mère  notice  of  motion 
may,  under  very  particular  oircumstances,  during  vacation 
and  where  no  sitting  of  the  Court  will  be  held  until  after  the 
period  within  which  it  is  required  to  be  moved,  be  held  as  an 
act  of  due  diligence  and  as  a  compliance  with  the  law  ;  but,  I 
submit,  that  in  no  case,  can  such  a  proceeding  be  sanctioned, 
where  the  party  had  it  in  his  power,  througli  means  of  a  ses- 
sion of  the  Court,  to  comply  with  the  rule,  by  moving  during 
terni. 

Allevx,  for  the  Défendants  :  I  think  that,  in  any  case, 
a  notice  of  motion  lias  the  same  effect  as  a  rule  of  Court.  I 
caunot  see  anv  difterence  between  a  notice  of  motion  and  a 
rule.  Eveil  had  I.  in  the  first  instance,  moved  the  court  and 
caused  a  rule  to  issue,  no  décision  could  hâve  been  given  upon 
it  until  this  ilay  ;  so  that,  in  reality,  it  make  no  différence 
whethtn*  I  proeeed  by  motion  or  by  notice.  Besides,  this  ques- 
tion bas  already  been  decided  in  a  case  at  Montréal,  on  a 
motion  for  security  for  costs,  where  the  writ  was  returned  in 
vacation  and  there  was  no  sitting  of  the  court  until  after  the 
lapse  of  the  period  within  which  security  should  be  moved  for. 

Secuetan'  :  The  case  quoted  by  Défendants  does  not 
api^ear  to  me  to  apply  to  the  présent  one.  There,  the  writ  was 
returned  in  vacation,  and  there  being  no  sitting  of  the  court, 
it.  consequentl}^  could  not  be  rcsorted  to,  in  order  to  make  the 
application.  But,  in  this  case,  the  court  was  sitting  and  could 
bave  been  applied  to,  in  accoi-dance  with  the  rule,  and  there 
w;is  no  necessitv  whatevei-  for  re.sortine;  to  a  notice  of  motion. 
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betweon  which  and  a  nile  of  court  tl\ere  is,  I  niaintain,  a  wide 
différence. 

JUDGMENT  :  Motion  allowed.  (11  1).  T.B.  G.,  p.  4t)7.) 

Stuart  and  MuRi'H^  ,  for  Plaintiff. 

Alleyn,  for  Défendants. 


REHONCIATION  AUX  REPRISES  PAR  UNE  FEMME  MARIEE. 

Cour  du  Banc  de  la  Reine,  En  Appel  de  la  Cour  Supé- 
rieure, Dlstrict  de  Beauharnois,  Montréal,  4  mars  1862. 

Coram  Sir  L.  H.  LaFontaine,  Bart.,  Juge  en  Chef, 

Aylwin,  J.  (dissident).  Du  val,  J.,  Meredith,  J., 

C.  Mondelet,  j.  (dissident.) 

Dame  Rachel  Bot^dria  et  vir,  (Demandeurs  en  Cour  Supé- 
rieure,) Appelants,  et  Maïhew  McLean,  (Défendeur  en 
Cour  Inférieure,)  Intimé. 

Jugé:  1°  Que  la  4e  Viet.,  cli.  30,  sect.  36,  statuant  que  "  Nulle  femme 
mariée  ne  pourra  se  porter  caution,  ni  encourir  de  responsabilité  en 
aucune  autre  qualité  que  comme  commune  en  biens  avec  son  mari, 

{)0ur  les  dettes,  obligations  ou  engagements  contractés  par  le  mari  avant 
eur  mariage,  ou  pendant  la  durée  du  mariage,  et  tous  engagements  et 
obligations  contractés  par  une  femme  mariée,  en  violation  de  cette  dis- 

Ï)osition,  seront  absolument  nuls  et  de  nul  effet  ;  "  tout  en  remlant  nids 
es  engagements  de  la  femme,  pour  son  mari,  au  point  de  la  soustraire 
à  toute  action  résultant  de  tels  engagements,  ne  l'empêche  pas  néan- 
moins de  renoncer  à  l'exercice  de  ses  droits  hypothécaires,  pour  reprises 
matrimoniales,  sur  les  biens  aliénés  pour  son  mari. 

2"  Que  la  renonciation  de  la  femtne  à  l'exercice  de  tels  droits  n'a  pas 
besoin  d'être  stipulée,  et  qu'elle  peut  être  inférée  du  fait  qu'elle  ratifie 
et  garantie  l'aliénation  faite  par  son  mari.  (1) 

Il  s'agit  d'une  demande  en  déclaration  d'hypothèque  fondée 
sur  les  allégués  suivants  :  Que,  le  27  juillet  1.S41,  les  Appelants 
avaient  contracté  mariage,  sous  le  régime  de  la  communauté, 
par  contrat  passé  devant  Bastien,  N.  P.,  et  enregistré  le  31 
octobre  1844  :  que,  le  29  avril  1854,  l'Appelante  avait  obtenu 
une  séparation  judiciaire,  suivie  de  renonciation  à  la  commu- 
nauté, et  d'un  jugement  du  31  mai  1854,  fondé  sur  un  rapport 
de  praticien,  établissant  les  reprises  matrimoniales  de  l'Appe- 
lante à  la  somme  de  £915  15s  9d,  lequel  jugement  de  sépa- 
ration avait  été  diiment  exécuté  ;  que  l'Intimé  était  en  pos- 
session d'un  immeuble  (désigné  dans  la  déclaration)  hypothéqué 
aux  reprises  matrimoniales  de  l'Appelante,  lequel  immeuble 
avait  été  vendu  à  l'un  des  auteurs  de  l'Intimé,  par  le  mari  de 
l'Appelante,  le  18  décembre  1848,  c'est-à-dire  durant  l'exis- 
tence de  la  communauté  entre  les  Appelants.  A  cette  action 

(1)  V.  art.  1301  C.  C. 
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l'Iiitinu'  plaitln  :  Que  le  jugement  en  s/'paration  ôtait  res  inter 
iilia  et  n'était  pas  cliosê  jnfféo  pour  des  tiers  :  (pie  le  prix  de 
vente  par  Ant.  Couillard  à  John  McLean  avait  été  coniplète- 
nient  payé  ;  que,  par  acte  passé  devant  Pelletier,  N.  P.,  h;  31 
octoV)re  1849,  Racliel  Boudria  avait  ratifié  l'acte  du  1 H  décembre 
1848  par  Ani.  Couillard  au  dit  John  McLean,  et  avait  assumé 
totites  {Garanties  conjointes  et  solidaires  stipulées  au  dit  acte 
avec  son  mari,  lecpiel  acte  de  vente  contenait  toutes  ^'aranties 
contre  tous  troubles,  dettes,  dons,  douaires  et  hypothèques  de 
toute  nature  quelconque;  ;  (|ue,  par  suite  de  l'obligation  ainsi 
contractée  par  Rachel  Boudria,  son  action  ne  pouvait  se  main- 
tenir. La  cour  d'appel  ayant  confirmé,  purement  et  simplement, 
le  jugement  de  première  in.stance,  il  devient  important  d'avoir 
ici  le  te.xte  de  ce  jugement,  rendu  par  Son  Honneur  le  Juge 
PoLElTE,  le  7  février  1861  :  "  La  cour,  considérant  que,  par  acte 
de  ratification,  passé  à  Ste  Philomène,  devant  tleux  notaires, 
dont  l'un,  Pelletier,  en  a  gardé  minute,  en  date  du  31  octobre 
1849,  la  Demanderesse  a,  entr'autres  choses,  confirmé  et  ratifié, 
en  tout  son  contenu  et  suivant  sa  forme  et  teneur,  la  vente 
faite  par  son  mari,  Antoine  Couillard,  à  John  McLean,  l'un 
des  auteui's  du  Défendeur,  et  l'acte  qui  en  a  été  passé  au  même 
lieu  devant  deux  notaires,  dont  Pelletier,  l'un  d'eux,  en  a 
gardé  minute,  en  date  du  18  décembre  1848,  pour  ses  reprises 
nifitrimoniales,  dans  le  temps  que  John  McLean  devait  encore 
une  notable  partie  du  prix  d'acquisition  de  cette  teiTe,  qui 
était  conquêt  aliéné  de  la  communauté  d'entre  la  Demanderesse 
et  son  mari,  et  que  cette  ratification  est  iine  renonciation  à 
l'hj'pothèque  qxi'elle  avait  sur  icelle  terres  pour  ses  reprises, 
laquelle  ratification  elle  a  pu  faire  valablement,  y  étant  auto- 
risée par  son  mari,  avec  lequel  elle  était  encore  commune  en 
biens  ;  que,  d'ailleurs,  en  agissant  ainsi,  elle  ne  s'est  pas  portée 
caution,  ni  responsable  et  n'a  pas  encouru  de  responsabilité 
pour  dette,  engagement  ou  obligation  contracté  par  son  mari  ; 
qu'ainsi  et  n'aj^antplus  d'hypothèque  sur  la  terre  ;  elle  ne  peiit 
soutenir  ni  obtenir  les  conclusions  de  sa  déclaration  qui  sont 
hj'pothécaires  contre  cette  même  terre  ;  déboute  la  Deman- 
deresse de  son  action."  Les  Appelants  exposent  leurs  préten- 
tions, comme  suit,  dans  leur  factitm:  l*-'  L'hypothèque  de 
l'Appelante  est  implicitement  reconnue  par  le  jugement  de  la 
Cour  Liférieure,  mais  on  a  trouvé  dans  l'acte  du  31  octobre 
1849,  la  renonciation  à  cette  hypothèque  dans  les  mots  suivants  : 
"  Rachel  Boudria,  après  communication  d'un  certain  acte  de 
vente  consenti  par  Ant.  Couillard,  à  John  McLean,  en  date  du 
18  décembre  1848,  a  eu  la  dite  vente  pour  agréable,  l'approuve 
confirme  et  ratifie  en  tout  son  contenu,  suivant  sa  forme  et 
teneur,  et,  par  les  présentes,  s'oblige,  conjointement  et  soli- 
dairement, avec  Ant.  Couillard,  son  époux,  à  la  garantie  sti- 
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pul(''C  au  susilit  acte,  coinmo  si  ollo  eût  été  prôscnt-c  à  la  pas- 
nation  (ricclui.  "  La  jtrcinirrc  (lucstion  conHistc  donc  à  sa- 
voir, si  ces  tenues  coiiticiiMciit  une  l'ciioiiciatioii  de  la  pai't 
(le  l'Appelante  aux  droits  perionnels  (|Ue  lui  assurait  sou 
contrat  de  uiariaife  ;  "i*"'  sous  le  rt'jfinie  de  Idivlonnanee  d'en- 
rét^istrenient,  (4  N'ictoria,  cli.  -SO)  '  's  en(,'a^enients  contractés 
par  la  fennne,  counnune  en  biens,  si  co  n'est  ceux  «pii  concernent 
son  douaire,  peuvent-ils  la  lier,  après  la  réparation  de  liiens, 
suivie  de  la  renonciation  à  la  communauté  ?  (yonnne  on  le  voit, 
tout  est  résumé  dans  cistte  dernière  ipiestion  ;  car  la  pi'emière 
ne  pran-rait  domier  lieu  à  discussion  ([ue  dans  le  cas  où  l'or- 
donnaiîce  d'enreuistri'inent  n'am-ait  pas  «l'existence.  La  section 
55  du  cil.  m  des  Statuts  HetV)ndus  du  Has-C'anada,  re))roduisant 
la  soct.  8(3  do  la  4  Vict.,  eh.  .*iO,  dit  :  "  Nulle  femme  mariée  ne 
p(Uirra  se  ])orter  caution,  ni  eueonrir  de  responsabilité  en  au- 
cune auti'e  qualité  (pie  c()nun(!  C(anmune  en  biens  avec  son  mari, 
pour  les  dettes,  oblii^ations  on  en<;affements  contractés  par  le 
mari  avant  leur  nuiriaf.fe,  (ni  pendant  la  dtu'ée  du  mariaffo,  et  tous 
engagements  et  ol)ligati(nis  contractés  par  une  femme  mariée, 
en  violation  de  cette  dispositi(ai,  .seront  ab.solument  nuls  et  de 
nul  etTet.  "  \(jtre  législation,  sur  cette  matière,  s'é'carte  du  di'oit 
romain  comme  du  droit  coutumier  de  la  France.  Là  où  l'on 
croirait  au  pr(>mier  abf)r(l  trouver  des  points  de  rapprochement, 
soit  avec  l'ancien  droit  écrit  ou  le  droit  coutumier,  soit  avec 
le  code,  on  s'aper(;oit  bientôt  qu'il  n'y  a  rien  de  connnun  entre 
ces  (liHerents  systèmes  et  le  n('')tre.  L'inaliénabilité  des  biens 
dotaux  prononcée  par  le  code  (Art.  1554)  est  limitée  aux  im- 
meubles, et  la  fennne  peut  déroger  à  l'inaliénabilité  par  son  con- 
trat de  mariage,  et  .sans  même  déroger  contractuellement,  elle 
peut  le  faire  durant  le  mariage,  pour  établir  le.'î  enfants  qu'elle  a 
d'un  précédent  mariage.  Kt  s'il  .s'agi.ssait,  en  cette  cause,  miique- 
nient  d'un  doit  réel  qu'elle  aurait  perdu,  durant  la  comnnniauté, 
on  pourrait,  en  assimilant  ce  qu'elle  aurait  ainsi  ])erdu  à  la 
dot  immobilière,  citer  avec  à  propos  Toullieh,  T.  14,  No.  1  74  : 
"  L'inaliénal)ilité  du  fonds  dotal  s'étend,  en  un  mot,  non  seule- 
ment à  toute  aliénation  directe,  mais  encore  à  tous  actes  dont 
l'effet  pourrait  être  do  porter  indirectement  atteinte  à  cette  ina- 
liénabilité.  Ainsi,  une  femme,  niari(''(;  sons  le  régime  dotal  et  qui 
s'est  constitué  des  immeubles  en  dot,  ne  peut  pas  i-enoncer 
valablement  à  son  hypothè(pie  légale,  ou  la  restreindre  en 
garantissant  la  vente  faite  par  son  mari,  ou  en  s'obligeant 
solidairement  avec  lui.  La  renonciation  à  l'hypothèque,  la 
cession  expresse  ou  tacite  tpie  pourrait  faire  cette  femme,  est 
f rapjiée  de  nullité,  en  ce  qu'elle  constitue  une  aliénation  indi- 
recte, éventuelle,  des  fonds  dotaux  ;  car  il  est  indifférent  que 
la  fennue  les  aliène  ou  (|u'elle  consente  à  la  priv^ation  de  ses 
garanties.    Dans  l'un   comme  dans  l'autre   cas,  elle  sacrifie  des 
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droits  (]tie  la  loi  avait  d/'clarés  iiiali(''nHl)los."  Mais  toutes  les 
autorités  {]iiL'  l'on  ])ourrait  cxtrairo  dos  coiiiinciitatt'Uisdo  l'an- 
cicM  et  du  nouveau  droit  français  u'aui'aicnt  d'autri!  utilitâ 
(|Ue  celle  de  iMppeler  eertains  principes  nénéraux,  connue  celui 
<|ui  interdit  à  l'incapahle  de  l'aire  indirectement  ce  que  la  loi 
ne  lui  pei'inet  pas  de  faire  directement.  Notre  article  (Sect.  'Mt 
suscitée)  pose  un  principe  absolu,  (|ui  ne  soutlVc;  aucune  dis- 
tinction 'plant  aux  ditl'érents  genres  de  |»ropriété,  savoir:  s'il 
sont  meubles  ou  immeubles.propres,  coïKpu'ts,  <l()taux  ou  autres. 
Jl  déclare  mds,  tous  en^aj^'ements  et  oblij^'ations  contractés  par 
une  femme  mariée,  en  aucune  autre  (pialité  qtie  comme  com- 
nnnio,  pour  les  dettes,  ol)li^ations  ou  en<fa^ements  du  mari, 
avant  ou  pendant  le  mariai,fe.  L'ordoiniance  d'eiu'e^istreuïent 
a  été  passée  le  !)  février  IcS-ii  ;  mais  [)ar  la  section  57.  son 
opération  était  siispendue  jus(|u'à  ce  que  le  f^ouverneur  eût, 
par  ])roclamation,  fixé  le  jour  (jù  elle  entrerait  en  force,  ('ette 
proclamation  a  été  pul)liée,  sous  la  date  du  18  décembre  1841, 
et  l'entrée  eïi  o|)ération  de  la  loi  a  été  fixée  au  81  décembre 
1841.  La  section  4  (rejjrodiùte,  avec  amendements,  par  la  sect. 
3  du  cil.  87  des  Statuts  Refondus  du  Bas- Canada,)  déclare  : 
"  que  toute  oblii.'ation  notariée,  contrat,  instrument  i)ar  écrit, 
&c.,  (jui  était  en  force  le  81  décembre  1841  (it  en  vertu  du(|Uel 
tout  immeuble  était  hypothéqué,  «^revé  ou  affecté,  &c..  a  pu  être 
enreffistré  en  aucuns  temps  le  (ju  avant  le  premier  jour  de 
novembre  1844,  et  renrej.;istrement  ainsi  fait  a  eu  et  aui-a 
l'effet  de  conserver  tels  hypothè(jues,  &c.,  tZ^'  Id  tnnne  inavière 
(juc  fà  l'ordon  11(1  HCC  d'eiiir(/iNfreiaevf,  4  Virt.,c/i.  -iO,  n'eût 
jamais  été  passée."  Le  contrat  de  mariage  de  rAp])elante  porte 
la  date  du  27  juillet  1841  (avant  la  mise  en  force  de  l'ordon- 
nance) et  a  été  enregistré  le  81  octobre  1844,  (dans  les  délais 
voulus  par  la  loi).  L'Appislantc  se  trouvait  donc  en  possession 
d'un  droit  d'hypothèque  aussi  étendu  (|ue  le  conférait  notre 
ancien  droit  à  tout  porteur  d'acte  notai-ié  ;  elle  se  trouvait  en 
outre  placée,  par  le  section  8(),  dans  l'impossibilité  de  se  dénan- 
tir de  cette  hypothèque,  pour  aucune  dette,  obligation  ou 
engagement  contracté  par  son  mari,  avant  ou  pendant  le  ma- 
riage. Or  jamais  obligation  de  la  fenune  ne  peut  être  plus 
évideuMuent  contractée  pour  son  mari  que  dans  le  cas  actuel. 
L'innneuble  vendu  à  l'Litimé  par  son  mari  était  un  concpiêt  de 
communauté,  <|ue  le  mari  pouvait  vendre,  .sans  le  concours  de  sa 
fcnnne.  Le  drcjit  de  vendre  était  tout  entier  au  m.iri,  pui.scjue 
de[)uis  l'ordonnance,  la  fenune  ne  pouvant  contracter  que 
connue  counnune,  elle  ne  pouvait  ajouter  plus  de  valeur  aux 
acte.y  de  .son  mari.  L'acte  de  ratiKcation  de  la  part  de  la  femme, 
en  lui  donnant  l'effet  que  lui  a  attribué  la  Cour  Liférieure,  ajou- 
tait donc  la  garantie  de  la  femme  à  celle  du  mari.  Lejugoment 
aflirme  (ju'en  ratifiant  l'acte  do  son  nuu'i,  elle  a  renoncé  à  son 
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h>f/)nfht'qHf'  ;  et  (Hi't'H  iij,'iHH(iiit  ainsi,  ella  ne  k'cxI  fxis  portée 
cmitioii,  ni  ivsjiDiisiihli'  l'I  n'a  jtiis  riinm rn  tir  rt'sinnisiihil ifë 
jHni  r  (lilti\rii(/<t(ji'iiit'iif  (III  iihl iifiil ion  CDiit l'Kctée  pursini  iiuiri  ! 
Le  choc  fie  <I«'iix  iiiititlu'scs  aussi  manifestes  ne  pouvait  opt'rer 
mit'  fusion  coiifonuf  à  la  lo;^i(|U('.  Si  la  t'cnnni'  eût  été  partie 
à  lacté  (le  vente,  (ce  (pli  ne  changeait  pas  la  jiosition  (pi'elle 
])renait  dans  son  action)  on  pourrait  peut-être  se  demander, 
si  dans  le  for  int(''rieur,  elle  n'avait  pas  autant  d'intérêt  (pie 
son  mari  a  vendre,  et  on  pourrait  exprimer  le  doute  de  savoir 
si,  dans  cette  vente,  la  femme  ai,nssait  jiour  elle-même  ou  pour 
son  mari.  Mais  tmt  contrilme  pour  ne  laisser  place  au  plus 
l(''^fer  doute  là-dessus.  <.^. l'est- ce  (pie  la  feinnit;  recevait  en 
.souscrivant  ct't  acte  de  ratitication,  (pielle  attaire,  à  elle,  la 
conduisait  cliez  le  notaire  ?  Klli;  ne  recevait  rien  comme  con- 
sidération de  .sa  prétendue  renonciation,  et  elle  n'avait  j)erson- 
nellemeiit  aucun  intérêt  à  la  donner.  A(pioi  pouvait-elle  renon- 
cer du  r(^ste  ?  Comme  commune,  elle  n'avait,  dans  le  moment, 
aucune  ])ropriété  sur  l'immeulilc  en  (piestion.  Klle  pouvait  dis- 
poser par  testament  de  sa  part  éventutïlle  dans  cet  immeuble, 
mais  le  mari  restait  maître  de  frustrer  ses  dispositions  testa- 
mentaires en  le  vendant  avant  la  mort  de  sa  fennne.  L'Appe- 
lante ne  .souscrivait  cet  acte  que  sous  l'inspiration  d'une  erreur 
légale  dans  hupielle  .se  trouvaient  alors  toutes  les  parties  in- 
téres.sées.  On  était  encore  rapproché  de  répo(pie  où  la  sii^nature 
de  la  femme,  à  la  vente  d'un  coïKpiêt,  avait  une  grande  impor- 
tance. S., as  l'ancien  régime,  la  femme  en  sitjnant  cette  ratifi- 
cation devenait  garante  de  tous  troubles,  mêiiK!  après  la  disso- 
lution de  la  communauté  et  sa  renonciation  à  la  communauté. 
Four  retrouver  .ses  reprises  matrimoniales  elle  ne  pouvait 
généralement  s'adresser  (ju'à  une  succession  insolvable,  dont 
elle  avait,  par  prudence,  répudié  la  moitié.  C'est  précisément  là 
le  mal  au(|uel  la  3('t.'  section  de  l'ordonnance  d'enrei^istrement 
a  voulu  porter  remi'd:,'.  Cette  loi  a  placé  la  femme  .sous  une  pro- 
tection (]ui  lui  manciuait  prestpie  totalement  avant  cela.  A 
l'exception  de  soi)  dmaire,  au(juel  elle  peut  renoncer,  elle  ne 
peut  maintenant  se  dénantir  de  rien,  dans  l'intérêt  de  son  mari, 
si  ce  n'est  ct)mme  commune.  Dès  (pi  elle  perd  cette  qualité,  elle 
rentre  dans  l'intéi^rité  de  tousses  droits,  et  sa  signature  à  tous 
les  actes  antérieurs  à  sa  renonciation,  devient  absolument  sans 
valeur.  Telle  est,  croyons-nous,  la  vraie  doctrine.  Le  jugement 
de  la  C(jur  Inférieure  aurait  pour  effet  de  létruire  virtuelle- 
ment la  moitié  au  moins  des  conquêtes  de  la  femme,  consa- 
crées dans  cette  8(ièine  section.  A  l'avenir,  les  prohibitions 
qu'elle  contient  ne  recevraient  plus  d'application  (pi'aux  enga- 
(jements  souscrits  par  la  femme  nprèn  la  séparation  judiciaire. 
Tout  ce  qu'elle  aurait  fait  (icavt  cette  séparation  lui  serait 
opposé,  comme  tin  de  non-recevoir.    Une  interprétation   diffé- 
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rente  a  prévalu  uiiivci-sellcineiit  ilcpiiis  l!S44.  et  l'Appelunte 
cspèrr  (|Uf  cette  t"<»ur  lu  fera  participer  dans  les  Itieiiiiiits  de 
la  li)i,  saiiieineiit  administrée. 

J)orntK.  poiirA|  I  liants,  ar^'uait  de  plus,  (|ue,  par  la  3()ènie 
section  df  I  <  >rd.  d  i  nreijistreuient,  la  fenuiie  qui  a  été  partie  à 
un  acte,  nvic  son  mari,  et  «pli  ensuite  renonce  h  la  eonimu- 
naute,  est  placée  dans  la  position  (|U  elU'  occupait  avant  lord., 
|ors(|u'elle  n'avait  jtus  é-té  partie  à  l'acte,  et  qu'en  eonsérpieiice  la 
(piestion  punirait  pr.-ndrt-  le  caractère  suivant:  La  feuune, 
avant  lord.,  avait-t-llf  hypothèque  sur  les  contpiêts  aliénés 
durant  la  cnnnnunauté,  .siins  .son  concours  /  L'atHrmative  n'est 
]ias  douteuse.  V<iir:  LeMrun.  ('oiniiiniidnit',  Kdition  île  17!}.'}, 
Liv.  :},  eh.  2.  sect.  2.  Dist.  V..  Nos.  .S'),  8.S,  Hî).  Sidiitiuii  de  Le 
Brun,  No  no.  i>p.  ';()L  ô()2,  ôOîi  ;  Bac(|Uet,  Droits  de  Jastiir, 
T.  1,  p.  121,  ch.  1.-),  No  42:  Ferrière,  (ii'.Coat.,  T.  3,  p.  728, 
No  î>  :  Keiiu.sson,  ('iiiiiutu  imutc',  pp.  .'}()1,  'M2,  2n(le  partit',  ch.  ;}, 
Nos  42,  4!},  44  :  l'othier,  ('<;,„,„  »/*</» //',  T.  .'},  p.  S.'W,  Xo  757.  Au 
reste,  la  question  ramenée  .sous  l'opération  pratitpao  de  l'ordon- 
nance «l'enre^dstrement  paraît  avoir  unifonnénient  été  ré.solue 
dans  uri  sens  opposé  au  jugement  de  ])renMère  instance. 

A.  KoHEHTSf>\,  pour  l'Intimé,  s'appuyait  des  vues  exprimées 
par  M.  Lacoste,  Notaire,  dans  un  article  de  la  Revue  deJuris- 
prudeore.  (T.  3,  p.  121,)  <jÙ  l'on  fait  une  distinction  entre  l'in- 
capacité de  la  fenune,  pour  s'engager  à  ry(nv(7?h!r,  et  sa  capa- 
cité, pour  s'engager  à  ne  pas  exercer  ses  droits  ;  argument  (pii 
peut  se  définir  ainsi  :  la  femme  ne  peut  fournir  des  armes  poui* 
être  frappée,  mais  elle  peut  se  dénantir  des  armes  avec  les- 
quelles elle  pourrait  frapper. 

MoN'DELET  (C.)  .J.,  Dissentiente:  L'Appelante  séparée  île 
biens  de  son  mari  et  ayant  renoncé  à  la  conununauté,  .s'oblige 
à  la  garantie  d'un  acte  de  vente  (jue  fait  son  mari,  d'un  con- 
quét  de  la  Conmumauté,  sur  lequel  elle  aune  hypothèque  pour 
ses  reprises  matrimoniales  pour  le  recouvrement  descjuelles, 
elle  a  poursuivi.  hy[iothécaii"ement,  l'Intimé  Défendeur  en 
Cour  de  1ère  instance,  qui  e.st  en  possession  de  ce  conf|uêt  de 
Communauté.  Question.  La  femme  a-t-elle,  par  là-même  re- 
noncé à  .son  ilroit  d'hypothèque  sur  ce  con(|uêt  qui  est  aftecté 
à  ses  reprises  niatrimoniales,  ou  bien  la  garantie  qu'elle  a  con- 
tractée, connue  il  est  dit  plus  haut,  laquelle  est,  il  va  sans  dire, 
absolument  nulle,  aux  termes  de  l'Ord.,  4  Vict.,  c.  30,  s.  3G, 
justifie-t-elle  l'induction  de  la  renonciation  par  la  femme  non 
commune,  et  qui  ne  s'e.st  pas  obligée  connne  commune,  à  sou 
droit  d'hypothèque  pour  ses  reprises  matrimoniales  ?  Il  me 
semble  qu'à  part  de  l'énorme  injustice  envers  la  femme  non 
connnune  que  l'on  commettrait,  en  induisant  à  son  encontre, 
une  telle  renonciation  qui  n'a  jamais  de  fait  eu  lieu,  l'on  se 
rendrait  coupable  d'une  manifeste  absurdité,  ce  ne  serait  rieu 
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moins  que  de  faire  produire  un  effet  à  une  nullité,  ou  en 
d'autres  mots,  avouer  cjue  l'acte  de  garantie  est  nul,  et  en  même 
temps,  prétendre  qu'il  a  })roduit  une  renonciation  de  la  part 
de  la  femme  non  conunnne,  à  un  droit  d'hypothè(iue  ;  ce  serait 
de  plus  dire,  vous  vous  êtes  eîigagée  à  la  garantie  de  l'aliéna- 
tion d'un  confjUt't  qui  est  liypotliéqué  à  vos  reprises  matrimo- 
nialles,  cet  acte  de  garantie  est  nul,  aux  ternies  de  l'Ordon- 
nance, eh  bien,  nous  allons  en  pressurer,  en  soutirer,  bon  gré 
mal  gré,  une  renonciation  de  votre  part,  à  votre  hypothèque, 
([ue  vous  ayiez,  ou  non,  eu  l'intention  de  renoncer.  Il  me  semble 
qu'à  moins  de  fermer  les  yeux  à  la  lumière,  l'on  doit  aperce- 
voir de  rinj.istice  d'une  telle  prétention.  En  vain,  tout  en  con- 
cédant ce  (ju  on  ne  peut  nier,  c'est-à-dire  que  la  garantie  est 
une  nullité,  me  dira-t-on,  que  le  consentement  à  l'autorisation 
est  valable,  et  qu'on  doit  séparer  ces  deux  stipulations.  La  ré- 
ponse est,  que  les  deux  font  partie  d'un  même  tout,  sont  insé- 
parables, et  doivent  tellement  être  regardées  comme  telles  que 
de  cet  acte,  non  plus  (]ue  d'aucune  partie  qui  s'y  rencontre,  on 
ne  peut,  au  préjudice  de  la  femme  non  connnune,  inférer  une 
renonciation  à  l'hypothèque  pour  ses  reprises,  sur  le  conquôt 
de  la  communauté  aliéné  par  son  mari.  La  règle  posée  par 
Solon  et  autres,  quant  à  la  divisibilité  des  dift'érentes  parties 
d'iui  acte,  exige  que  ces  parties  soient  indépendantes  les  unes 
des  autres  :  la  raison  de  cette  condition,  est  tellement  évi- 
dente qu'un  moment  de  réllexion  la  fait  de  suite  aperce- 
voir. (Solon,  théorie  de  la  nullité,  T.  1,  p.  30,  No.  0).  On 
ne  peut  qu'en  rafinant  de  sophismes,  prétendre  qu'il  s'agit, 
ici,  de  deux  parties  ivdépevddvtes  de  l'acte  :  c'est  tout  le 
contraire,  c'est  une  seule  et  même  partie,  c'est  la  même  phrase, 
c'est  le  motivé,  c'est  l'explication,  la  qualification  de  la  ga- 
rantie. C'est  si  bien  le  cas,  que  si  la  fennne  n'eût  pas  ajouté 
à  la  garantie,  cette  autre  stipulation,  je  veux  dire,  le  consente- 
ment, l'autorisation  à  l'aliénation,  très  probablement,  l'acqué- 
reur cpii  se  présentait,  n'eût  pas  acheté.  Cette  simple  réflexion 
fait  bien  voir  l'unité  de  cet  acte,  son  indivisibilité,  et  que  cette 
autorisation,  ce  consentement  <le  la  femme,  insépai'ables  de  la 
garantie,  laquelle  est  frappée  de  mdlité  par  la  loi,  subissent  le 
même  anéantissement.  Je  le  demande  maintenant,  comment 
peut-on,  par  un  tour  forcé,  par  une  contorsion,  pour  ainsi  dire, 
(pi'on  imprime  à  la  phrase,  qui  v'csf  qu'uve,  lui  attribuer  un 
caractère  de  dualité  (|u'elle  n'a  pa:i  ?  Et  cela,  pour  en  induire 
une  renonciation  de  la  part  de  la  femme,  à  .ses  droits  de  re- 
prises sur  un  concpiêt  tle  la  connuunauté,  après  qu'elle  a 
renoncé  à  cette  coinnumauté  !  J'ai  lu,  avec  attention,  au  3ème 
vol.  de  la  Revue  de  Législation,  l'article  écrit  avec  talent,  par 
un  jetnie  Notaire,  dont  la  mort  prématurée,  est  un  sujet  de 
reiiret.  Tout  en  rendant  hommacfe  à  l'habileté  de  cet  écrivain. 
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je  ne  puis  me  laisser  aveugler  par  les  sopliisnies  dont  four- 
mille cet  écrit.  L'auteur  affecte  d'apjiliquer  des  règles  de  droit 
(pli  sont,  ici,  sans  portée.  La  première,  c'est  que  ces  deux  pro- 
tendues parties  de  l'acte,  sont  indépendantes  l'une  de  l'autre. 
Le  contraii'c  a  été  plus  haut  démontré  :  c'est  une  seule  partie, 
une  seule  obligation,  une  seule  stipulation,  une  seule  i)hrase, 
d(jnt  toutes  les  parties  constituent  un  tout,  un  seul  tout.  La 
seconde,  (plant  à  la  prétendue  divisibilité,  l'auteur  appuie  son 
opinion  par  une  observation  assez  singulière,  c'est  qu'il  existe 
des  ventes  sans  garantie.  Personne,  assurément,  ne  s'aviserait 
de  nier  cela  ;  mais  nombre  d'autres  seraient  à  se  demandei-  ce 
(|ue  prouve  cette  observatitju  futile  de  l'auteur.  Enfin  la  'îènie 
L'st  la  (livisil)ilité  par  la  loi.  L'auteur  épuisé,  finit  par  conve- 
nir que  cette  règle  (ju'il  avait  d'abord  citée,  n'a  aucune  appli- 
cation à  la  question.  Eu  sorte  (|ue  tout  l'échafaudage  de  ce 
bizarre  système  pour  le  soutien  duquel,  l'auteur  s'est  tant 
alambiqué  l'esprit  croule  de  lui-même,  et  la  criti(|ue  si  peu  ju- 
dicieuse (|u'il  s'est  permrse  ilu  jugement  de  l'ancienne  Cour  du 
Hanc  de  la  Reine,  dans  la  cause  (le  Ste-Marie  du  11  janvier 
l(S47,  se  résout  en  un  tissu  de  sophismes  qui  ne  peuvent  pas 
scjutenirune  discussion  séri(;use.  Je  dirai  en  pas.sant,  que  })ien 
([ueje  n'aie  pas  l'habitude  de  juger  les  cau.ses  ou  les  questions 
(le  droit,  par  dt'S  arrêts,  n(''anni()ins  comme  je  pense  (|Ue  les 
décisions  ([ui  ont  déjà  été  rendues  en  pareille  matière,  ou  du 
moins  dans  des  espèces  analogues,  sont  fondées  en  loi,  je  me 
])ermi.;ttrai  de  référ(.;r  aux  causes  suivantes  :  Jixloin  et  iJii- 
fri'sne  et  iix.,  3  R.  J.  R.  Q.,  p.  4S0  ;  Mereilh'  vs.  Fourrier  et  vir, 
7  /»'.  J.  R.  Q.,  p.  7.  Il  a  été  plusieurs  fois  décidé,  et  la  Cour 
d'Appel,  entr'autres  a  distinctement  consacré  le  principe,  que 
ce  que  la  femme  ne  peut  faire  directement,  elle  ne  le  peut 
faire  indirectement,  lorsqu'en  le  fai.sant,  elle  viole  l'ordonnance 
4  Vict.,  c.  30,  s.  3f).  La  fenune  mariée  aura  donc  les  mains 
liées,  dira-t-on,  et  elle  ne  pourra  jamais  s'obliger.  Cette  con- 
clusion est  ;;!al  fondée  ;  on  sait  fort  bien  le  contraire,  et  il  est 
des  circonstanc(^s  où  elle  le  peut  faire  ;  mais  non  pas  connue 
dans  l'espèce,  s'obliger  non  connue  commune  avec  et  pour  son 
mari,  l'aidant  à  faire  et  acc(anplir  ce  (pi'il  n'aui'ait  pas  pu 
efi'ectuer,  si  41e  n'eût  jias  autoi'isé  la  vente:  c'était  pour  l'îi- 
vaiitage  lu  mari  et  au  ])r('judice  de  la  fenune,  qui,  dans  le  sys- 
tème di'  ceux  (pli  prétendent  (pi'elle  l'a  pu  faire,  a  renoncé  à 
ses  reprises,  à  son  hypothèque  pour  ses  rei)rises,  et  cela  pour 
l'avantage  de  son  mari  avec  knpiel  elle  s'est  obligée  non  comme 
eonnnuiie  en  biens,  en  contravention  manifeste  de  l'ordon- 
nance dont  l'objet  n'est  pas  de  détruire,  mais  de  conserver  les 
(h'oits  des  jiarties.  Il  y  a  plus  :  la  feiiniie  ici,  a  si  bien  contracté 
(me  obligation,  c'est  (pie  si  elle  n'accomplis.sait  j)as  sa  renon- 
ciation, su|)posant  qu'elle  eût  renoncé,  connue  on  le  prétend,  jo 
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veux  dire,  si  elle  i-efusait  d'y  donnor  suite,  elle  serait  ptvssible 
d'une  action  personnelle  de  la  part  de  l'acheteur  de  son  mari, 
vis-à-vis  ducjuel,  dans  l'intérêt  de  son  mari,  elle  a  ainsi  renoncé, 
si  toutefois  elle  a  renoncé.  Je  suis  d'avis,  et  cela  sans  aucun 
doute,  que  lejufrement  dont  est  appel,  devrait  être  infirmé,  et 
que  cette  Cour  devrait  déclarer,  par  son  jugement,  (|Ue  la  terre, 
dont  l'Intimé  est  détenteur,  et  à  l'occasion  de  laquelle,  il  est 
poursuivi  par  l'Appelante,  est  hypothéquée  à  ses  reprises  ma- 
trimoniales. 

Meredith,  J.:  After  giving  to  this  case,  which  is  certainly 
one  of  great  importance,  the  best  considération  in  my  power,  I 
am  of  opinion  not  only  that  the  judgment  of  Mr.  Justice  Po- 
lette  is  right,  but  that  the  rea.sons  assigned  by  that  learned 
judge  in  support  of  his  judgment,  hâve  not  been,  and  cannot  be 
answered.  The  agreementin  question  déclares,  that  Appellant, 
after  having  taken  communication  of  the  deed  of  sale  of  the 
18th  December,  1848, made  by  lier  hu.sband,  "a  eu  ladite  vente 
"  pour  agréable,  l'approuve,  confirme  et  ratifie  en  tout  son  con- 
"  tenu  suivant  sa  forme  et  teneur."  Thus  far  the  agreement  is 
unobjectionable  ;  because  it  does  not  subject  Appellant,  as  a 
married  woman  to  "  any  liability  "  for  any  debt  or  obligation 
entered  into  by  lier  husband,  (l)and  that  the  covenant  above 
recited  does  not  subject  Appellant  to  anj'  such  liabilit3',  seems 
to  me  to  be  plain,  from  the  considération  that  no  action  against 
Appellant  could  be  based  upou  that  ccnenant.  The  agreement 
impugned,  thus  continued  as  follows  :  "  et  par  les  présentes  elle 
"s'oblige  conjointement  et  solidairement  avec  le  dit  Antoine 
"  Couillard,  Ecuier,  son  époux,  à  la  garantie  stipulée  au  dif  .icte, 
"  comme  si  elle  eût  été  jirésente  à  la  pas,sation  dicelui." 

This  part  of  the  agreement  is  plainly  null,  as  being  in  «lirect 
contiavention  of  the  provision  of  the  registry  ordonnance 
already  reterrcd  to  :  but  no  attempt  is  made  in  this  cause,  tt» 
enforce  this  part  of  the  deed.  It  is  however  said  tluit  it  is 
absurd  to  suppose  that  an  obligation  caii  resuit  froin  a  deed 
that  is  null.  That  ol»servatitm  is  ouite  true,  not  to  sav,  self- 
évident,  but  itis  as  inapplicable  in  this  cause,  as  it  is  true  ;  be- 
cause the  deed  before  us  isgood  in  part,  and  bad  in  part,  and  the 
judgment  oF  the  Court  below  rests  upon  that  part  of  the  deed 
which  is  valid,  and  not  upon  that  portion  of  it  which  is  null. 
It  is  also  said  that  what  a  married  wonian  cannot  do  «lirectly, 
slie  ought  not  to  be  allovved  to  do  indirectly.  Noonecanbe 
more  willing  than  T  am  to  admit  that  ride,  and  act  upon  it  : 
but  it  does  not  follow,  that  because  a  statute  of  an  exceptional 
nature  prohibits  married  women  from  entering  into  a  con- 
vention of  a  particular  nature,  that  therefore  they  are  to  be 


(1)4  Vie,  e.  30,  s.  36. 
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prevented  from  enterin^  into  cor>'-c..iion  of  a  wholly  différent 
kind.  As  to  the  case  before  '..-i,  the  stjitute  prohibits  married 
women  from  contracting  certain    liahilities.    By  that  part 
of  the  deed,  in  question,  which  we  are  disposée!  to  enforce, 
Appellant     renounced      certain     rights,     without     however 
subjecting  herself  to  "  any  Ikibility,"  such  as  the  law  pro- 
hibits.  And   as  in  my  opinion  there   is  a   plain    différence 
between  the  contracting  of  a  liability  and  the  renunciation  of 
a  right.  (1)1  think  that  the  provision  of  law,  relied  on  by  the 
Appellant,  is  inapplicable  to  the  présent  cause.  The  interpré- 
tation put  upon  the  clause   in  question  by  the  court  below 
seems  to  me  to  be  in  accordance,  not  only  with  the  letters,  but 
also  with  the  spirit  of  the  law  of  which  it  forms  a  part.   The 
législature  in  order  to  facilitate  the  aliénation  of  real  estate, 
hâve,  by  the  registry  ordinance  abolished  gênerai  hypothecs, 
restricted  the  number  of  privilèges,  and  made  many  other 
changes  of  the  same  kind  :  and,  by  the  clause  which   iunne- 
diately  précèdes  that  under    considération,  the    Législature 
hâve  given   married   women  a  power  of   an    extraordinary 
character, and  one  certainly  liable  to  some  objections;  namely, 
that  of  barring  their  dower  not  only  for  themselves  but  for 
their  children.  And  itcannot  be  supposed  that  the  Législature, 
at  the  same  time  that  they  conferred   this  new  and  extraor- 
dinary pov;er  upon  married  women,  intended  to  deprive  them 
of  a  right  of  a  much  less  dangerous  character,  which  they  en- 
joyed  under  the  common  law  ;  and  the  continuation  of  which 
was(juiteas  necessary  for  the  object  the  Législature  had  in 
view,  as  was  the  granting  «if  the  new,  and,  in  some  respects,  ob- 
jectionable  power,  which  is  expressly  given.      To  say  that  the 
Législature  by  one  clause  of  the  registrj' ordinance  gave  married 
women  the  power  of  barring  their  dower,  for  themselves  and  for 
their  children,  and  that  by  the  next  clause  of  the  same  law, 
married  women  hâve  been  deprived  of  the  connnon  law  right  of 
waiving  their  claims  for  repi''ti*e>*,  seems  to  me  to  involve  a 
charge  of  grave  inconsiatency  against  the  framers  of  the  law. 
Moreover  the  construction  contended  for  by  the  learned  Judges 
who  differ  from  the  majority  of  the  court,  would  lead  to  this 
most  unrejisonable  resuit,  that  a  married  woman  would  hâve, 
as  she  unquestionably  htus,  the  power  of  alienating  lier  own 
propres  to  pay  the  debt  of  her  husband  and  yet  she  whould 
not  to  be  able  to  consent  to  her  husband  selling  his  own  pro- 
perty  for  the  same   purpose.    To   me  the   intention  of   the 
Législature  seems  as  plain  as  it  is  reasonable.   We  ail  know, 
the  dangerous  conséquences  of  the  contract  of  surety-ship.  And 
a  wife,  when  asked  to  become  the  surety  of  her  husband,  is 


(1)  Tioplong,  Prii:  d  Hyp.,  u^âOe  ;  l'aiulcctcs  tle  Ju8tinivu,vo].  «5,  p.  251. 
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pluced  in  a  position  of  a  poculiar  difficnlty.  How  can  slio 
doubt  tlie  lioiiesty  of  liur  lin.sband  {  And  slie  is  only  too  ready 
to  bolieve  tlie  assurance  that  wlien  the  debt  niatuivs,  thore 
will  be  ain])le  means  to  nieet  it  without  troiiblin<^  her.  I  hâve 
no  doubt  that  there  are  some,  if  not  niany,  wonien  wlio  would 
hav-e  sufficient  détermination  to  refuse  to  alienate  tlieir  own 
property  and  who  j'et  mij^lit  be  induced  to  beconie  security 
for  the  debts  of  their  husbands  ;  indecd  I  think  there  are  not 
a  few  husbands  who  Avould  be  ghid  to  extend  their  crédit 
by  the  use  of  the  nanies  of  tlieir  wives,  and  who,  yet  would 
not  ask  tlieir  wives  to  bind  tlieniselves  or  their  property  in  a 
more  direct  nianner.  The  object  of  the  ordinance  seenis  to  nie 
to  liave  been  to  fruard  niarried  women  against  the  danger  to 
wliich  I  hâve  adverted.  Having  for  the  public  good,  deprixed 
niaiTied  women  and  their  minor  children,  of  certain  rights 
which  tended  to  obstruct  the  aliénation  of  real  estate,  the 
Législature  bas  deemed  it  just  to  extend  to  them  a  safe-guard, 
of  a  différent  kind,  and  one  having  no  tendancy  to  interfère 
with  the  ol>ject  of  the  registry  ordinance.  That  law  lias  there- 
fore  declared  in  cffect  that  married  women  shall  not  become 
"  security  or  incur  any  liability,  otherwise  than  as  communes 
en  biens  for  debts  or  obligations  "  entered  into  by  their 
husbands  ;  leaving  at  the  same  time  the  rights  and  p(nvers  of 
married  women  in  other  respects  unimjiaired.  Some  cases 
hâve  been  referred  to  as  being  opposed  to  the  judgment  which 
we  are  now  about  to  render  ;  but  I  may  observe  that  <jne  of 
the  judgments  cited,  namely  that  in  Meir'de  vs.  Fonrnier  lias 
no  bearing  upon  the  présent  case.  The  case  of  Jodoin  and 
Di.ifresnc  is  perhaps  not  in  accordance  with  my  views  as 
above  expressed  :  but  at  the  same  time  I  may  add  that  that 
case  is  notât  ail  in  principle  the  same  as  the  case  before  us. 
The  other  two  cases  (1  )  are  certainly  in  favour  of  the  Appel - 
lants.  Butcalled  upon  as  this  court  now  is,  for  the  first  time 
I  belive,  to  clioose  between  the  two  contlicting  opinions  which 
hâve  been  entertained,  and  acted  upon  by  différent  branches 
of  the  co\U't  below,  I  feel  it  my  duty  to  give  the  préférence  to 
that  one  l»y  which  Mr.  Justice  Polette  seems  to  bave  been 
guided  in  franiing  the  judgment  appealed  from  ;  and,  there- 
fore,  am  of  opinion  that  tlie  judgment  ought  to  be  conHrmed. 
Regarding  this  case  as  1  do,  as  one  of  great  pul)lic  interest,  I 
would  bave  endeavoured  to  dévote  more  time  to  the  explana- 
tions  of  my  views  in  relation  to  it,  were  it  not  that  ail  the 
(piestions  which  it  présents  will  be  found  fuUy  and  ably  dis- 
cussed  in  Mr.  Lacoste's  valuable  dissertation  printed   in  3rd 


(1)  Russell  iiiul  Foiunier,  3  Jiirisi,  p.  324  ;  Stu-Marie  ami  Brosscau,  3  Jhr. 
ik  Léy.,  p.  134. 


iiUi 


DE    LA    PIIOVÎNCÊ    DE  QUÉBEC. 


â5 


?an  sho 
1)  rciuly 
s,  thore 
I  Imvo 
3  would 
eir  own 
seciirity 
are  not 
r  crédit 
b  would 
■rty  iii  fi' 
is  to  me 
anger  to 
lepri\od 
n  rights 
tate,  tho 
:'e-guard, 
interfère 
as  there- 
b  bccome 
rninivnes 
l)y   their 
KAVors  of 
me  cases 
lit  wliicli 
vt  one  ot" 
H  ier  lias 
)iii   and 
iews  as 
,liat  tliat 
îfore  us. 
le  A])pel- 
Irst  tinie 
us  wliicli 
Ibranches 
>rence  to 
live  beeii 
1(1,  there- 
Imtirnied. 
nterest,  I 
lexplana- 
It  ail  the 
ibly  dis- 
in  3rd 

uau,  3  Her. 


Vol.  of  tlie  liev.de  Lé(j.,])\).  138  to  142.  Jugement  continué, 
({\J.,  p.  <)5  et  V21).  T.  Il  a,  p.  185.) 

M.  Bk.vnchai'D,  pour  Appellants. 

Doi'TKE  et  Daol'st,  Conseils. 

A.  et  W.  KoHEKTSox,  pour  Intimé. 


ACTION  PETITOIRE.— PREnVE.-JU6EMENT. 

liANc  \>E  LA  Reine,  En  Appel,  Québec,  14  décembre  IHGl. 

Présents  :  Sir  L.  H.  LaFontaine,  Bart.,  Juge-en-Clief,  Aylwin, 
Du  VAL,  Merfdith  et  Mondelet,  Juges. 

IJiLoDEAU,  Appelant,  et  Lekuanç'OIs,  Intimé. 

./«r/é;  1"  Que,  pour  pouvoir  porter  l'action  uititoire  de  la  part  d'ur. 
noiivt  1  acquéreur,  il  n'est  pas  nécessaire  qu'il  ait  eu  soit  la  possession 
(lu  la  tradition  réelle  de  l'immeuble  revendiqué,  jwurvu  que  son  ven- 
deur fût  en  posses-ion  de  l'immeuble  lors  de  la  vente. 

L'"  Que  la  Cour,  en  pareils  cas,  corrigera  une  erreur  cléricale  dans  le 
jugeuu'iit,  par  laquelle  erreur  la  désignation  de  l'immeuble  dans  le  dit 
j  u<:enient  e.-t  autre  que  la  désignation  dans  la  déclaration. 

L'action  était  au  pétitoire.  L'Intimé  y  alléguait  que,  le  15 
juin,  184(S,  il  avait  acheté,  du  Séminaire  de  Québec,  un  terrain 
désigné  en  la  déclaration  ;  que  ce  terrain  comprenait  une  pointe 
de  terre  au  nord-est  de  la  rivière,  acquise  ainsi  que  le  lit  même 
de  la  rivière,  le  3  juillet,  1806,  par  le  Séminaire  de  Québec 
de  Fran(,ois  Toupin,  par  acte  d'échange  du  dit  jour,  fait 
entre  eux  pour  éviter  toutes  difficultés  au  sujer  des  bornes 
de  leurs  propriétés;  que,  le  ou  vers  le  23  juillet  alors  dernier, 
l'Appelant  s'était  emparé  de  cette  dernière  partie  du  terrain 
ac(|uis  par  l'Intimé  le  15  juin  précédent.  A  cette  action  l'Ap- 
pelant répondit  par  une  exception  péremptoire  en  droit  teni- 
poiaire,  où  il  alléguait  (|ue  l'Intimé  n'avait  jamais  eu  la  tradi- 
tion du  terrain  (pi'il  réclamait,  et  que  son  auteur,  le  Séminaire 
di- (Québec,  n'en  avait  jamais  eu  la  possession.  Le  tribunal  de 
première  instance  donna  gain  de  cause  au  Demandeur,  sur 
quoi  le  Défendeur  interjeta  appel.  L'Appelant  se  reposait 
principalement  sur  deux  moyens  :  le  premier  était  que  l'In- 
timé avait  réclamé  un  terrain,  et  que  l'on  avait  condamné  le 
Défendeur  à  lui  en  remettre  un  différent.  Ce  moyen  résultait 
dune  erreur  cléricale,  connne  on  le  verra  plus  tard  ;  le  second 
était  (|ue  le  Demandeur  n'avait  jamais  eu  la  possession  ni  la 
tradition  de  l'ininieuble  réclamé  dans  la  cause,  ut  que,  par  con- 
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sé(jUont,  il  ne  pouvait  porter  l'action  pétitoire.  (1)  En  réponse 
à  ce  dernier  moyen,  rintin)é«Ji.sait  iju'il  avait  acheté  une  prai- 
rie le  15  juin  ;  qu'avant  qu'il  eût  pu  la  t'auchei",  l'Appelant 
îivait,  le  23  juillet  suivant,  fait  couperet  enlever  partie  du 
foin  ;  qu'il  était  facile  de  concevoir  que,  dans  ce  court  espace 
de  temps,  il  n'avait  pas  pu  faire  des  actes  nombreux  de  pos- 
session. Mais  les  témoins  !»  valent  prouvé  (jue  le  curé  avait  pos- 
sédé le  terrain  jusqu'à  l'acquisition  qu'en  avait  faite  l'Intimé  ; 
que,  de  ce  jour,  le  Séminaire  avait  perdu  la  possession  ([ui 
avait  passé  à  l'Intimé. 

Meredith,  Justice:  The  pi'esent  appeal  is  from  a  judgment 
'if  the  Superior  Coux't,  maintaining  the  claims  of  Respondent, 
■  Plaintif!'  in  a  petitory  action.  On  référence  to  the  titles 
^-i-oduced.  and  more  particularly  U)  thedeed,paper  No4  of  the 
record,  and  to  the  plan  anne.xed  to  it,  it  will  be  found  that 
the  rii>ht  of  property  to  the  small  pièce  of  land  in  dispute, 
"  ',  1)>^  »iid  doubt,  in  Respondent.  It  lias  however  been  con- 
tendea  tii.it  the  action  of  Respondent  ouefht  to  hâve  been  dis- 
misse<l  because  it  does  not  appear  that  he  ever  had  tradition 
of  the  property  in  dispute.  It  is  true,  and,  it  has  been  repeated- 
ly  decided,  (2)  that  a  Plaintiff',  in  a  petitory  action,  cannot 
succeed,  nierely  upon  his  own  title,  if  it  appear  that  Défen- 
dant, at  the  date  of  that  title,  was  in  possession  of  the  pro- 
perty in  dispute:  but  it  is  e(|ually  true  that  Plaintiff,  in  such 
an  action,  may  successfuUy  avail  himself  of  the  possession 
and  title  of  his  auteur.  According  U)  the  law  of  England,  it 
seems  that  a  deed  made  by  a  person  out  of  possession  of  the 
land  conveyed,  wlien  there  are  persons  in  possession  claiming 
the  land  aclversely  to  him,  is  void  :  but,  accord ing  toour  law  a 
proprietor,  although  out  of  pos.session,  can  grant  a  légal  con- 
veyance,  and  the  seizin  whicli  he  once  had,  will  enure  to  the 
benefit  of  the  party  in  whose  favour  the  conveyance  is  made, 
as  against  a  tliird  party.  (3)  The  rule  on  this  subject,  as  laid 
down  by  Pothier,  lias  been  fre(|uently  cited  in  ail  our  courts  : 
but,  as  the  doctrine  whicli  tliat  rule  establishes  is  still  called 
in  question,  it  may  be  well  to  refer  to  it  once  more.  In  the 
Traité  du  domaine  de  propriété,  n^'  324,  Pothier  says  :  "  Lors- 

(1)  Lii  loi  "20  (lu  Code,  Tit.  d»  Pactis  ;  Pothier,  de  la  l'ropriéli'.  Nos  245, 
263,286;  Vothiov,  des  Ob/igatiov.i,  Kos  loi,  l.")2;  Pothier,  delà  Vente,  Nos 
318,  319,  320;  Ferrii're,  Dirt.  île  Droit,  vIk».  Tradition  ;  Merlin,  Rep.,  vbo. 
Tradition,  g  2  et  3  ;  (iuyot,  Rep.,  vbo.  Revendication;  6  Marcadé,  p.  142;  3 
R.  J.  R.  Q.,  p.  223,  Malloiy  et  Hart. 

(2i  Montréal,  n'''363,  Wi//iamx  va.  Hutti n,  Muy,  1845  ;  also  AdaviKxs.  Monu- 
ijfiem,  decided  at  Montréal  about  sanie  tinie  ;  Oibuon  a,xn\  Weir,  Court  of  Ap- 
pealH,  Septeniber,  1861. 

(3)  Seo  judgment  at  Montréal  in  Colville  and  Divers  Défendants,  January, 
184!)  ;  AIho  Mojjnt  and  S(dtcr,  Mardi,  1852. 
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'•  (|iU'  le  possesseur  contre  qui  la  deinande  est  donnée,  établit 
"  <|ue  sa  possession  est  antérieure  au  titre  que  je  produis  poui- 
"  fonder  nm  demande  en  revendication,  (pioique  d'ailleurs,  il 
ne  rapporte  de  son  côté  aucun  titre,  ce  titre  cjue  je  produis 


itdffc  (] ni  fait  Cobjf 
"  cation,  en  était  cjfectivemevt  le  propriétaire."  (  1  )  The  case 
liere  put,  evidently  supposes  Défendant  to  hâve  been  in  posses- 
sion froni  the  date  of  the  conveyance  to  Plaintitt'  until  the 
institution  of  his  suit  inclusively  ;  and  3'et  Pothier  says  that 
if,  in  the  case  supposed,  Plaintift"  can  show  that  his  aiitetir 
had  a  fjood  title  to  the  property  in  dispute,  he  ought  to  suc- 
ceed.  In  the  présent  case,  PlaintifF  alleged  and  produced  a 
title  in  faveur  of  his  auteur,  the  seminary  of  Québec,  bearing 
date  in  1<S0()  ;  that  being  long  befoi'e  the  possession  of  Défen- 
dant :  and,  Ity  the  déposition  of  the  Revd.  Mr.  Parent,  and 
other  évidence,  it  is  established  that  the  seminary,  for  several 
years,  ha<l  possession  of  the  land  in  dispute  under  that  title. 
I  tlierefore  tliink  that  Plaintift'  was  entitled  to  recover  under 
the  right  transferred  to  hini  by  his  auteur,  the  seminar^'of  Que- 
bec,  and  that  thejudgment  in  his  favour  ought  to  be  contirmed. 
VVith  respect  to  tlie  case  of  Stuart  and  Bowinan,  wliich  is  refer 
ï*ed  to  at  great  length  in  the  factum  of  Appellant  :  it  is  suftîcient 
to  observe  that  in  Stuart  and  Bowman,  both  parties  claimei] 
from  a  rommon  auteur,  which  makes  that  case  essentially 
(liftèrent  from  the  one  now  before  us.  It  was  aiso  contended 
by  Appellant  that  Respondent  ought  not  to  hâve  recovereil, 
as  no  proof  was  adduced  as  to  the  geiuiineness  of  the  copy  of 
the  oxtract  from  the  délibération  of  the  council  of  the  seminary 
of  Québec.  This  oV»jection  wa.s  met  by  a  référence  to  the  con- 
solidate<l  statutes  of  Canada,  p.  89'3,  cap.  80,  sect.  5  :  and  I  am 
of  opinion  that,  under  that  provision  of  law,  the  paper  in 
(juestion  is  receivable  in  évidence,  and  that  the  oljjection 
uiged  against  it  by  Appellant  must  be  rejected.  The  Appel- 
lant also  drew  our  attention  to  an  eri'or  which  lias  crept  into 
the  judgment  of  the  court  below,  as  to  the  de.scri])tion  of 
the  ival  estate  awarded  to  Plaintift":  and  it  .vill  be  right  for 
us  to  correct  that  inaccuracy  by  our  judgment,  but  I  do  not 
think  that.  on  that  account,  Respondent  ought  to  be  deprived 
of  his  costs:  because  the  error,  which  consisted  in  the  omis- 
sion of  a  line  in  copying,  was  iK)t  one  that  could  hâve  injured 
Appellant. 

MoNDELET,  Juge  :  L'Intimé,  Demandeur  en  Cour  de  première 


(l)  Seeulso  l.">(.ny()t,  Rep.,  p.  612  ;  29  Merlin,  Rep.,  p.  41S. 
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instance,  réclamait, par  action pétitoirc,  derAppelant,la  proprié- 
té d'un  terr'ii'i  situé  en  la  paroisse  du  Ciiâteau-Richer,  do  forme 
irrégulière,  partie  en  prairie,  et  partie  en  terrain  de  grève, 
l»orné  au  nord,  au  sud  et  au  sud-ouest  par  les  contours  de  la 
l'ivière  du  Sault  à  la  Puce,  et  au  nord-est  par  les  héritiers  et 
représentants  de  Jean-Baptiste  Gagnon.  Le  jugement  rendu 
par  la  Cour  de  première  instance  (Stuart,  Juge)  condamna 
l'Appelant  à  abandonner  et  restituera  l'Intimé,  "un  terrain 
situé  en  la  paroisse  du  Château-Richcir,  de  fornie  irrégulière, 
partie  en  prairie,  et  ])artie  en  terrain  de  grève,  borné  au  non', 
au  sud  et  au  sud-ouest  par  les  héritiers  ou  représentants  de 
Jean-Baptiste  CJagnon."  L'erreur  dans  ce  jugement  saute  aux 
yeux  :  l'action  a  rapport  à  un  terrain  y  décrit,  le  jugement  est 
à  l'occasion  d'un  terrain  borné  autrement,  et  qui  paraît  être 
tout  différent.  Il  est  évident,  par  conséquent,  dans  la  supposi- 
tion mêuie  où  l'Intimé  aurait  établi  son  droit  à  un  terrain 
quelconque,  que  le  jugement  doit  être  infirmé,  ou  corrigé,  et 
cela  aux  dépens  de  celui  qui  l'a  obtenu  et  qui  a  eu  l'imprurlence 
de  le  soutenir  devant  la  Cour  d'Appel.  Je  suis,  sans  aucune 
hésitation,  d'avis,  (jue  cette  erreur  fatale  ne  peut  être  corrigée 
que  sur  un  appel  à  cette  Cour.  La  Cour  de  première  instance 
a  nécessairement  le  droit  connue  le  pouvoir  de  faire  entrer  ses 
jugements  tels  qu'elle  les  rend,  et  peut-être,  après  le  juge- 
ment rendu  (mais  non  entré  au  registre)  les  cours  ont-elles  pris 
sur  elles  de  corriger  et  rectifier  des  jugements  quant  à  de 
simples  et  peu  importantes  erreurs  de  calcul,  cela  ne  justifie 
pas  le  procédé,  car  une  fois  le  didum  du  jugement  mis  au  greffe, 
il  n'est  plus  au  pouvoir  d'une  cour  d'y  toucher,  si  elle  le  pou- 
vait sur  un  point,  elle  le  pourrait  sur  un  autre.  Où  s'arrête- 
rait-elle, où  seraient  les  limites?  Quelle  sûreté  y  aurait-il  pour 
les  parties  ?  Non,  je  ne  puis  admettre  ce  droit,  et  bien  (\ue  je 
n'aie  pas  beaucoup  l'habituile  de  me  cramponner  aux  précé- 
dents, lesquels,  connue  arrêts,  sont  bons  pour  ceux  qui  les  attrap- 
pent,  je  me  permettrai  d'en  mentionner  un  assez  remar(|Uable  : 
je  parle  d'un  jugement  rendu  par  la  Coui-  d'Appel,  il  y  a  un 
grand  nombre  d'années,  {en  1H3(S,  je  crois)  dans  la  cause  de 
Briineaii  et  Arnoldi,  où  ce  principe  fut  solennellement  con- 
sacré. On  a  parlé  d'une  circonstance  où  Sir  James  Stuart 
présidant  la  ci-devant  Cour  du  Banc  de  la  Reine,  avait  expri- 
mé une  opinion  dans  un  sens  contraire.  Je  ne  sais,  mais  ce 
dont  je  me  rappelle  bien,  c'est  que,  dans  la  cause  de  Bviuiean 
et  A'nioldi,]Q  plaidais  en  Appel  contre  Sir  James  alors  avo- 
cat, et  il  perdit  sa  cause  devant  la  Cour  présidée  par  le  Juge- 
en-Chef  Sewell.  Quant  au  méi-ite  de  cette  cause,  je  pense  que 
l'action  de  l'Intimé,  alors  Demandeur,  aurait  tlû  être  débou- 
tée, pour  plusieurs  raisons,  et  entre  auti'es  pour  les  suivantes  : 
1"  Il  n'y  a  aucune  preuve  que  l'Intimé  ait  jamais  acquis  thi 
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Sôiiiiiiaire  ;  1(!  procureur,  (jui  n  été  partie  à  l'acte  J'échfUifro 
(|u'iiivi)que  l'intinu'',  ne  piU'îiît  pas  avoir  eu  de  procuration  du 
St'niiuaire  de  (Québec.  Le  papier,  qu'on  pi'éteud  être  une  délibé- 
ration i  lu  conseil  du  Séminaire,  n'est  pas  prouvé.  La  sec.  5,  du 
cil.  40,  ]».  'S!)'i  an<,dais,  des  Statuts  Refondus  du  ('anada,  n'a  rap- 
poi-t  (juà  "a  C()])y  of  any  entry  in  any  Résister  orotlier  lujok 
of  any  Corporation,  ereated  by  charter  or  statute  in  this  pro- 
vince, purportinf)-  to  be  certitied  under  the  Seal  of  such  Corpora- 
tion, and  tlie  liands  of  the  presidin^  (  )tHcer  or  Secretary  thereof, 
kc,"  ce  <|ui  n'est  aucunement  le  cas  ici,  et  i\'a  aucun  rapport  à 
une  pièce  telle  qu'est  celle  qui  est  en  question.  En  eti'et,  qu'est-ce 
que  ce  papier  sijrné  par  M.  Méthot,  pi'être  ?  Qui  est  ce  M. 
.Mf'thot  ?  Est-il  mend)re  do  la  corporation  ?  Nous  n'en  savons 
rieJi,  s'il  faut  présumer,  l'on  pourrait  dire  (|ue  non  ;  car  ceux 
qui  certIHent  énoncent  leurs  offices  respectifs  dans  la  corpora- 
tion :  M.  Méthot  n'en  fait  rien;  il  peut  tout  aussi  bien  être  le 
missionnaire,  vicaire  ou  curé,  sans  du  tout  faire  partie  du  con- 
seil du  Séminaire  de  Québec.  Supposons  cette  copie  être  une 
vraie  copie  de  l'original  signé  par  M.  Méthot,  en  sommes-nous 
plus  avancés  ?  Non,  assurément.  Nous  dira-t-on,  vous  ne  pouvez 
mettre  en  question  les  droits  du  Séminaire,  cela  ne  vous  appar- 
tient pas.  La  réponse  est  (|u'il  ne  s'agit  pas  de  mettre  en 
([Uestion  l'existence  du  séminaire  comme  corporation,  non  plus 
que  ses  di'oits,  mais  de  s'assurer  si  le  Demandeur  a  actjuis  la 
propiiété  dont  il  se  dit  le  propriétaire.  Or,  comme  il  n'a  point 
acquis  du  séminaire  même,  mais  par  l'entremise  d'un  individu 
(|ui  se  dit  fondé  de  procuration,  nous  devons  nous  assurer  que 
c'est  le  cas.  En  regardant  l'acte  d'acquisition  du  Demandeur, 
nous  n'y  trouvons  pas  même  l'apparence  de  preuve  que  M. 
Foi-gues  fût  alors  le  procureur  du  séminaire  de  Québec,  en 
sorte  que,  admettant  même,  par  hypothèse  que  ce  papier  fût 
jii-ouvé  êti"e  mie  autorisation  au  procureur,  il  n'y  a  aucun 
moyen  légal  de  le  lier  avec  le  titre  du  demandeur  en  l'absence 
de  preuve  que  M.  Forgues  fût  le  procureur  du  séminaire.  L'acte 
aiitérieur,de  180G,est  dans  le  même  cas.  2 Outre  cela,  il  n'y  a  eu 
aucune  tradition.  C'est  indispen.sable  ])ar  notre  droit,  et  bien 
iiue,dans  la  cause  t]e  Stiiart  et  B(myman,kii  dans  d'autres  causes, 
les  juges  aient  diH'éré,  tant  en  cour  de  première  instance  qu'en 
appel,  sur  divers  points,  aucun  d'eux  n'a  mis  en  question  un 
nrincipe  aussi  certain  (pie  l'est  celui  de  la  nécessité  de  la  tradi- 
tion à  l'acquéreur,  pour  lui  transférer  le  jus  in  re  et  le  droit 
à  l'action  pétitoire  contre  le  possesseui",  bien  que  son  dx'oit  (ul 
ri'ia  contre  le  Défendeur  soit  incontestable.  3*-'  Erreur  fatale, 
dans  le  jugement,  quant  à  la  description  de  l'immeuble.  4^'  Il 
suit  de  ce  qui  précède  (jue  le  Demandeur  intimé  se  trouvait 
avec  ses  prétendus  titres  en  regard  de  l'Appelant,  possesseur 
lui-même  en  vertu  de  bons  titres,  et,  dans  tous  les  cas,  fortifié 
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(lune  possession  antérieure  au  titre  du  Demandeur  qui  no  peut 
se  prévaloir  de  son  prétendu  titre  antérieur,  attendu  que  le 
séminaire  ne  paraît  pjis  légalement  avoir  conféré  à  rac(|uéreur, 
par  échange,  aucun  droit  de  propriété  au  terrain  dont  il  est 
question.  5"^  Indépendamment  de  ce  (jui  précède,  la  preuve  de 
la  possession  du  séminaire  est  bien  vague,  bien  incertjiine  ; 
celle  de  l'Appelant  est  précise,  je  donnerais  sans  difficulté,  s'il 
en  était  besoin,  la  préférence  à  celle  du  Défendeur.  6*^  S'il  im- 

f)orte  au  succès  de  la  cause  du  Demandeur  que  cette  preuve  de 
a  possession  du  Séminaire,  son  auteur,  soit  complète  pour 
qu'il  s'en  puisse  aider,  alors  le  moins  qu'on  puisse  dire  à  cet 
égard,  c'est  (ju'il  y  a  incertitude  là,  si  on  prend  en  considération 
la  preuve  qu'a  faite  l'Appelant,  dans  ce  cas-là,  adore  non  ])ro- 
hante,  reiis  absolvitur  ;  ou  encore  dans  le  doute,  le  Défendeiu* 
qui  est  en  possession  doit  avoir  l'avantage  de  ce  doute,  et  «tre 
absous  de  la  demande  du  Demandeur.  Je  suis  donc  d'avis  que 
le  jugement  de  la  cour  de  première  instance  doit  être  infirmé. 

Jugement:  Considérant  qu'il  n'y  a  pas  erreur  dans  le  juge- 
ment rendu  en  cour  de  première  instance,  excepté  qu'il  s'est 
glissé  une  erreur  cléricale  dans  la  désignation  intégrale  de 
l'immeuble  appartenant  à  l'Intimé  et  mentionné  tlans  le  juge- 
ment rendu  par  la  Cour  Supérieure  du  Bas-Canada,  siégeant 
à  Québec,  le  troisième  jour  de  novembre,  1860,  et  dans  la  vue 
de  corriger  la  dite  inexactitude  dans  cette  désignation,  déclare 
que  le  lot  de  terre,  ainsi  mentionné  dans  le  jugement,  au  lieu 
d'être  désigné  comme  il  y  est,  devrait  être  décrit  comme  suit, 
savoir  :  "  Un  terrain  situé  en  la  paroisse  de  Château-Richer, 
"  de  forme  irrégulière,  partie  en  prairie  et  partie  en  terrain  de 
"  grève,  borné  au  nord  et  au  sud-ouest  par  les  contours  de  la 
"  rivière  du  Sault  à  la  Puce,  et  au  nord-est  par  les  héritiers  et 
"  représentants  de  Jean  Baptiste  Gagnon."  (12  i).  T.  B.  G., 
p.  25.) 

DuvAL  and  Taschereau,  for  Appellant. 

Casault  and  Lanolois,  for  Respondent. 
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PETITORT  ACTION —EVIDENCE. 

Court  ok  Qieen's  Ben'ch,  in  aiteal  from  tue  Siperior 
C'oi'RT,  District  of  Ottawa. 

Montréal,  iith  Sept(iml)or,  l.S(il. 

Coram  Tlio  Hon.  Sir  L.  H.  LaFontaine,  C.-J.,  Hart,  Aylwin, 
J.,  DuvAL  J.,  Meredith  J.,  Mondei.et,  (C),  a.  J. 

TlIo.MAS  (}lH.S()N,  (Défendant  in  tho  court  Itelow),  Apjiellant, 
and  Daniei-  Wear,  (Plaintiff'  in  tlie  court  V)elo\v),  Hos- 
pondent. 

lIiUl:  1'' That  il  Plaintiff,  in  a  petitory  action,  cannot  recover  iinder 
a  uonveyance,  as  atrainst  a  person  n\  possession  at  tlie  date  ol'sneli  «»n- 
veyanrê,  \Mtliout  its  being  eslablisbed  tbat  tbo  person  grantin},'  tbe 
conveyance,  had  a  ritrbt  in  tiie  property  i-onveyed. 

2"  'ihat  a  Plaintifl",  in  a  ijetitory  action,  cannot  sncceod  npoii  a 
title  \viii(  b  lie  bad  iiot  picaded  and  wbicli  tbe  Défendant  bad  no  op- 
portnnity  ofanswering  in  pleading. 

This  wa.s  a  petitory  action  In-ought  by  Respondent  in  tlie 
court  below,  to  obtain  possession  of  the  south  half  of  lot  No.  !), 
inthe  6th  range  of  the  To\vnslii[)  of  Eardley.in  the  District  of 
Ottawa,  containinf(  100  acres  of  land,  with  the  nienibei's 
and  appurtenances  thereto  belonging,  the  property  of  Respon- 
dent,  which  Appellant  was  in  possession  of.  Respondent,  by 
his  déclaration,  allèges  :  that,  by  deed  of  sale,  passed  before 
James  Smith  and  coUeague,  public  notariés,  at  Montréal,  the 
9th  September,  1858,  Respondent  purchased  from  (Jraoe  Rus- 
sell,  the  aforesaid  half  lot  of  land  ;  that  Appellant,  vvcll  know- 
ing  the  premises,  had  entered  upon  and  had  been  in  possession 
of  the  half  lot  of  land  ever  since  the  date  of  the  purchase  of 
the  same  by  Respondent,  without  his  permission  and  against 
his  will,  and  persisted  in  refusing  to  give  him  up  the  same. 
Respondent  besides  the  ordinary  conclusions  of  a  pe^^itory 
action,  demanded  the  sum  of  £200  for  the  rent  and  proll:  ,  of 
tlie  lot,  from  the  time  of  Appellant's  unjust  détention  ol  the 
same.  Respondent,  with  his  déclaration,  fyled  a  copy  of  his 
deed  from  Grâce  Russell,  duly  registered,  and,  subsequently, 
iit  enquête,  a  registered  copy  of  a  deed  of  sale  of  the  half  lot 
of  land,  from  the  Sheriff  of  Montréal,  to  (îrace  Russell,  dated 
•20th  July,  1841.  Appellant,  for  contestation,  pleaded,  pres- 
cription of  thirty  years  by  himself  and  his  duteurs,  and  claimed 
£800  for  improvement,  should  Respondent  be  declared  the 
proprietor  of  the  half  lot.  On  the  27th  June,  1860,  the  court 
gave  judgment  in  favor  of  Plaintiff,  dismissing  Défendants 
exceptions  and  granting  the  conclusions  of  Plaintitf's  déclara- 
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tion.  Ffoîii  tliis  jutl^inciit  iippcal  was  institutctl  icsultin;,'  in 
its  rcvfisiil. 

Mkukditii.  .F.  :  IMniiitiff  sccks  (o  olitain  |»nss»'.sHi<>ii  ul"  tlir 
l(»t  No.  ',},  in  tlic  t<'ntli  lau^c  (if  tiic  'rownsliip  of  Kanllcy,  inuli-r 
a  ilccd  ot' sale  l'ioni    («nicc    Knsscii,   licai-inj,' ilatc  ''tli  ilav 

ol"  Sc|)t(-niliciv    |.s.">S  ;  tliat    liciiin' tlir  oiily  cous cy,  or  titic 

ilcfil  Micntioncil  in  any  of  l'Iaintilf.s  plcailint^'s.  Ir  is  ))io\r(| 
tliat,  at  tlif  <latr  ol*  tlir  dccd,  and,  t'of  scvcral  ycais  j)i-r\  ions- 
ly,  Dft'ciidant  was  in  [«tHscssion  of  tiu'  lot  ol"  iand.  l'I.iintill 
liiinsi'lt  lias  pi-ovcd  tliat  DcIV'iRlant  lias  livcd  on  tliat  lot  cvcr 
sincf  tlic  yi-ai'  iN.")-}..  il  scfiiis  liowt'vci'  very  ]>idl>alil('  tliat  tlic 
possession  of  Défendant,  and  of  lus  alle^ed  prcdecessors  iiiay 
liave  lieeii  tliat  of  iiieie  s(|uatters:  lait,  on  tlie  otlier  liaiid,  it 
doc's  not  ajipear  tliat  l'iaintitl'  or  liis  utifriirs  evcr  liad  any 
possession  of  any  kind  of  tlie  lot  in  dispute,  It  Heciiis  to  nie 
olivious  tliat,  umler  tliese  circniiitances.  Défendant  coiild  not 
lie  l'jected  nieiely  iiniler  tliedeed  of  ISôS,  alleo;ed  in  PlaintiH's 
déclaration:  and  riaintifl"  lieiii;i;- piolialdy  aware  ot"  tliis,  jiro- 
duced  at  >'n<jii"'t(\  a  dee(l  of  saie  froiii  tlie  Slierirtdf  tlie  Dis- 
trict of  Montréal,  liearin^  date  tlie  'iOtli  .Inly,  lN4'.in  favor 
ot'(!raee  Ivnssell,  tlie  (*'//r(f /•  of  l'iaintill':  Itut  n*  -unately 
t'or  l'IaintiH'.  tlie  deed   tlius  proilnced  is  not  recitt  'Vt-n  in 

any  way,  n-ferreil  to  in  tlie  pleadin^^s,  and  tlicre»,.^  l'Iaintitl 
caiinot  dérive  any  lienetit  froiii  it.  A  deed  not  plea<leil.  niay 
lie  jirodnced  at  «niqii  'le  t'or  tlie  pnr[)ose  of  eliaractei-isiiifr  pos- 
se.ssion,  lait  a  leed  not  Ji'eaded  caniiot  lie  Jirodliced  at  riK/nrfc, 
as  part  of  a  diaiii  of  titles.  In  tlie  case  of  O.strood  and  Kellani, 
one  of  tlie  main  ^rounds  of  coiiijilaint  on  tlie  part  of  Apjiel- 
lant,  was  tliat  tlie  learned  jndee  in  tlii-  Tourt  lielow,  had 
allowed  a  IMaintiti"  to  set  up,  in  a  spécial  aii.swer,  a  title  not 
nlle<.(e<l  in  liis  déclaration  :  ami,  e\en  in  tliis  court  it  was 
donlited  wlietlier  a  l'iaintitt  cmild  he  allowed  to  strenutlien 
liis  ca.se,  liy  alle<.fine-  in  any  su1)sc(juent  plcadinp;,  a  title  of 
Avliicli  lie  niiidit  liave  availe'd  liiniself  in  liis  déclaration  :  lait, 
lie  tliis  as  it  iiiay,  I  liaAc  nover  kiiowii  it,  to  be  e\  en  conteiideil 
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tliat  a  l'IaintiH,  in  a  petitory  action,  could 
W'iiicli  Défendant  liad  no  oppoitunity  of  ; 

iii^f.  (  I)  Assuiiiint;'  tlieii,  as  I  think  we  innst  do,  tliat  Plaintif! 
cannot  dej'ive  any  advantaoe  froiii  tlie  Sliei"ifi''s  deed  of  1.S41, 
])r(jducL'tl,  but  not  pleaded  ;  tli<'ii,  as  thcre  is  notliin^  to  show 
tliat  (Jrace  Rn.ssell,  PlaintiH's  auteur,  was  ever  in  pos.session 
of  tlie  lot  in  dispute,  or  ever  liad  any  rioht  to  it,  it  reipiires 
no  ai-(runient  to  prove,  tluit  Plaintif!' cannot,  niereh'  under  a 
deed  fioni  lier,  recovcr  tlie  Iand  in  dispute  froiii  Défendant, 
wlio  was  livin^  upon  it,  as  owncr,  four  year.s    before  tlie  date 


(I)    V'kIi  xiijirô,  p.  ,'J.'),  ciLse  of  liHoiLaii  vs. Lcfraiiroix,  in  apjMjal. 
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of  tlmt  deed.  To  iiiuiiitaiii  tlu'  pivK»'iit  action,  uinlcr  such  cir- 
«•iiiiistaïu'i'H,  WDiiIil  Iw  to  say  in  cHi-ct,  tlmt,  il'  A  knows  11  to  lu' 
in  tlh'  tK-cu)>ation  of  laïul  witliout  titlf,  A,  Hlthi)\i<;li  <M|nally 
witliont  titl<  to  Hudi  land,  niay  niakc  a  coiwi  yaiict"  to  C, 
wliic'li,  of  itsc-lf,  woiilil  cnalth'  C-  to  ivoovtT  tlio  lan«l  tVoiii  H. 
I  wiMilil  not  'Ifiiii  niysi'lf  justititMl  in  (Iwt-llini,' on  a  point, 
wliicli  appears  to  lUf  to  lu-  su  [)crl'fctly  plain,  wci-c  it  not  tiiat 
tliis  is  hy  no  nu-ans  tli»;  Hixt  occasion,  nuon  wliich  it  lias  lu-cn 
contmilfil,  in  cttcct,  tliat  a  plai'itiH',  in  a  pctitory  action,  inay 
n-cover  nii'li'i'  a  convi-yanc  .  n  as  a^^ainst  a  prison  in  pos- 
session at  tlic  date  of  sucli  conveyanec,  witliont  its  Ix-in^'  csta- 
VilisluMl,  tliat  tlu-  ptTson  «'rantin"'  tli»'  convcvancc,  liad  anv 
vi;,'lit  wliatfNcr  in  tlu-  |»ioporty  convcycil.  In  tlic  pn-st-nl  case, 
Plaintif!"  lias  allfi,'.Ml  a  titlf.  upon  wliich  lie  cannot  n-covcr  ; 
and  lias  failcd  to  allège  a  title,  uj)oii  wliicli  lie  proliahly  could 
liave  i-ecovered  :  and  tlierefoiv.  altliongli  Défendant  lias  t'ailed 
to  prove  liis  exception  of  prescription,  Plaintifls  action  ouglit 
to  liave  lieeii  disniissed,  (juiiitt  à  jtref<eilt,  and,  conHC(|Uciitly,  I 
would  reverse  tlie  indi'nient  of  tlie  Conrt  lielow. 

.MtJXDEI.IT  (('.),  A.. J.:  Tlie  judgiiieiiL  appcalcd  fî'oni,  was 
rendcred  at  Ayliiier,  in  tlic  Superior  Court,  (A.  Lafontaine,  J.> 
on  tlie  27tli  June,  ISUO,  in  a  petitory  action  coiideiiininn'  Dé- 
fendant, iVrc.  Tlie  action  n-sts  upon  a  title  deed  troiii  (  îracc 
llnssell  to  l'Iaintitl',  Hes]»ondeiit,  of  9tli  Septciiiber,  LSô.S. 
l'iaintiff.  in  liis  déclaration,  alK-ges  tliat  Deft'iidant  took  pos- 
session on  or  al  M  ait  tlie  said  !)tli  Septeiiilier,  IMÛS.  Dideiitlaiit 
evidi-ntly  proves  tliat  liis  possession  was  niucli  iiiiterior  to  tlie 
date  of  tliis  title.  l'Iaintitl*,  to  fortify  liis  position,  fyles  at 
r/(ry(ii^Vr.  (tliat  is  too  lato,  of  course,  liis  action  being  founded 
and  allejred  to  l»e  foiHideil  <ai  liis  title  ileed  of  Otli  Se[)teiiil)er, 
l,S."3,s.)  il  SlieriH".s  title  of  (Mi\  lîoston,  Sheritt",)  21)tli  July, 
1S41.  Tlie  co]>y  of  tliat  deed  is  not  certitied  hy  tlie  projier 
autliority,  lait  niei-ely  liy  tlie  Kegistrar  wlio  says  :  "  I  ceitify 
tliat  tlie  foreiroinfr  is  a  true  coiiv  of  a  record  iiiade  at  tliis 
otHce,  tlie  eijflitli  dav  of  Novenibei",  1<S41,  in  liook  4,  paoe  1,S2, 
Xo.  12(1.  Aylnier,  Ottawa.. Stli  May.l.StiO.  .1.  V.  TAVLOR,  He^is- 
trar.  "  Wliat  can  niean  ainl  prove  sucli  a  certiticate  in  tliis  case  :* 
Notliin<^  iiiore  tlian  tlie  registration.  The  action  sliould  siniply 
liave  lieeii,  and  liv  tlie  Juilirnieiit  of  tliis  Court  slumld  lie  ilis- 
iiiisse<l.  Tlie  Judtfnient  of  tlie  Superior  Court  should,  tlierefore, 
lie  reversed.  The  Judgnient  of  tlie  C(nut  of  Appeals  was  as 
follows:  The  Court,  .seiiiff  tliat  tlie  (ad\'  title  deed  allediicd  in 
tlie  déclaration  fyled  liy  Kespondeiit,  in  the  Court  below,  is  a 
title  deeil  Ivaring  date-  the  î>tli  day  of  Septeniher,  1<S5(S,  by 
wliich  (Ji-acL'  Kussell  sold  to  Hes|)ondent  the  lot  of  land 
de.scribeil  in  Uespondeiits  déclaration  ;  seeing  al.so  tliat 
Crace    Kussell    was  not,  at   the    date  of   said   deed  of    sale, 
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or  lit  any  tiine  previoiisly,  in  possession  of  tlie  lotof  land  :  and 
on  tlio  contrary,  tliat  tlie  lot  of  land  was,  at  t])e  date  of  dct'd 
of  sale,  and  for  a  lon^^  tiine  previously,  in  tlie  occupation  of 
Appellant  ;  and  considering,  therefore,  Respondent  is  not  en- 
titlod  to  recovtT  possession  of  the  lot  of  land  under  and  by 
vii'tue  of  said  title  deed  alone  :  and,  conyidering  also  that  Res- 
pondent cannot  dérive  any  advantage,  froin  the  deed  of  sale 
froin  tluî  Sheriff'of  the  District  of  Montréal,  bearing  date  the 
2()th  diiy  of  July,  1.S41,  in  favour  of  Grâce  Russell,  in  as  nnicli 
as  the  said  deed  lias  not  l«i'en  pleaded  by  Respondent  so  as  to 
affbi-d  Appellant  an  opportunity  of  ansvvering  the  sanie  ;  and 
considering  therefore  that.  in  the  Judgment  of  the  Court 
below  niaintaining  the  action  of  Respondent,  there  is  error  : 
Doth,  in  conse(]uence,  reverse  the  Judgnient  of  the  )Superior 
Court,  rendered  at  Ayliner,  on  the  twentv  seventh  dav  of 
June,  1(S00,  and,  proceeding  to  render  the  Judgnien*^  which  the 
Superior  Court  ought  to  hâve  rendered  in  the  pi'cinises,  doth 
disniiss  the  action  of  Respondent,  aïKint  à  préscul.  (()  J.,  p.  7iS 
et  12  1).  T.  H.  C,  p.  î)8.) 

Flemixo,  J.  R.,  for  Appellant. 

Delisle,  JoiiX,  for  Respondent. 
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PROMISSORT  NOTE  BT  WIFE  IN  FÂVOR  OF  HUSBAND. 

SrPERloU  Court,  Montréal,  2.Sth  Februar)  .  18(12. 
Corani  BAixiLEY,,]. 

CiroLET  r,s'.  Dl'PLESSIS  et  l'ir. 

ILld:  Tliat  11  promissnry  note  niado  by  a  wife,  separalod  as  to  pro- 
pt-rty  Crom  lior  linsband,  in  favor  oflier  luisband,  and  endorsed  by  liini 
l'or  ^ii'oi'eries  and  otlier  necessarifs  of  fiiinily  use  purt'liased  by  her,  is 
valid. 

This  action  was  brought  upon  a  pronn'ssory  note  for  £52 
I7s.  (Sd.  niade  by  Défendant,  Marie  R.  R.  Duplessis,  in  favor  ol' 
her  husband,  Louis  S.  Martin,  the  other  Défendant,  froin  whoni 
she  was  separate<l  as  to  property,  and  by  hini  endorsed  to  a 
third  party.  The  déclaration  alleged  that  the  niaker  was,  at 
the  date  of  the  note,indebted  to  Edouard  Biron,  grocer,  in  the 
aniount  thereof,  for  groceries,  &c.,  supplied  to  her  for  faniily 
use,  and  that  she  niade  the  note  sis  nientioned,  which  her  hus- 
band endorsed  to  Biron,  who  endorsed  to  Plaintif!'.  There  was 
also  a  spécial  allégation  that  the  note  was  given  for  and  repre- 
sented  the  fainily  necessaries  furnished  by  Biron.  The  Défen- 
dant, Madame  Martin,  fyled  a  perentptory  exception,  denying 
tiie  validity  of  the  note  for  want  of  authorization  by  herbus- 
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l»un<l.  Plîiintiff  answered  specially,  repeating  that  tlie  note 
was  given  for  provisions,  grocerios  aiul  necessarics  suppliod  to 
Matlatno  Martin  and  usod  in  the  maintenance  and  support  of 
her  liusband  and  hunily  ;  and  adding  that  the  pnrchastï  of 
thèse  goods  fnan  Biron  was  vvitli  the  knovvledge  and  autho- 
rity  of  her  husband.  To  this  ph^ading  Défendant  answered  in 
law,  aftirniing  that  the  validity  of  the  note  could  not  be  deter- 
niined  by  any  of  the  facts  alleged  in  Phiintift's  answer,  and 
that  the  point  in  issue  had  no  référence  to  a  sale  of  groceries, 
but  to  tlie  validity  or  non-validity  of  the  note,  resulting  fi-oui 
the  authori/ation  or  non-authorization  of  Défendant  l»y  her 
husband.  The  hearing  on  law  was  reserved  till  the  final  argu- 
ment. 

l'  •  '"-LEV,  J.  :  Two  précédents  hâve  been  cited  by  theCoun- 
sel  for  Défendant,  in  which  under  apparently  siuiilar  circunis- 
tances  the  deniand  was  dismissed,  viz.  :  the  cases  of  liadeau, 
vs.  liraidt  (5  R.  J.  R.  Q.,  p.  485)  and  of  Benjaiiiin  vs.  GUirke 
(7  7?.  /.  R.  Q;  p.  397).  In  the  former,  a  joint  note  signed  by 
the  husband  and  wife,  for  goods  sohl  to  lier,  was  held  value- 
less  for  want  of  authorization  by  the  husband  ;  there  was 
however  no  proof  that  the  goods  purcluised  were  necessaries 
either  to  herself  or  her  family.  In  the  latter  case,  ,in  action 
on  a  shop  account  for  goods  sold  to  a  wifc;,  was  dismissed  for 
the  same  reason.  On  the  other  hand,  there  is  a  case  reporteil 
in  5  R.  J.  R.  Q.,  p.  480,  Rivet  vs.  Léonard,  which  resembh^s 
tins  so  closely  that  I  sliall  follovv  the  judgment  there  rendered. 
In  that  in.stance,  the  action  was  upon  a  note  made  by  the 
wife,  and  a  demurrer  was  fyleil  on  the  ground  that  authori- 
zation by  the  husband  was  not  alleged,  and  the  note,  priutd 
fucic,  had  no  connection  with  the  administration  of  lier  own 
property.  This  demurrer  was  dismissed  by  the  Court,  coni- 
posed  of  Chief- Justice  RoLLAND  and  Justices  Day  and  Smith, 
M.  Justice  Dav  dissenting.  A  pereinptory  exception  to  the 
same  eftect  having  been  fyled  by  Défendants,  Plaintitts  ans- 
wered specially  that  the  note  had  been  made  by  the  wife  for 
necessarief.  furnished  to  her  family.  The  fact  having  been 
pi'oved,  judgment  we:it  for  Plaintitts,  by  the  Court  compused 
oi  the  same  judges  and  without  rlissent  of  any.  In  the  présent 
case,  the  nature  of  the  considération,  which  is  the  same  as  in 
the  case  last  referred  to,  is  alleged  fully  in  the  déclaration  as 
well  as  in  the  spécial  answer,  and  beingestablished,  the  action 
Kiust  be  maintained.  The  law  gives  recourse  against  the  wife 
upon  her  contract  ofpurcha.se  of  necessaries  furnished  to  her  ; 
sui'el}^  her  written  acknowledgment  of  indebtetlness  for  that 
purchase  should  subject  her  to  the  same  recourse. 

"  La  cour,  sans  égard  à  l'exception  péremptoire  plaidée  par 
"  la  Défenderesse  à  la  demande  du  Demandeur,  condamne  la 
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Dét'onderosse  à  payer  au   Deinatuleui-  la  somme  de   £52  17s 
'  <S(1,  montant  du    billet  proniissoire  daté   à   Montréal,  4  sep- 
tembre LSôô,  t'ait  et  consenti  par  la  Défenderesse  payaVde  à 
3G  mois  de  sa  date,  à  l'ordre  de   L.   S.   Martin,  son  mari,  au 
Ijureau   de  la   Banque   du   Peuple,  à  Montréal,  pour  valeur 
re(;ue,  avec  intérêt,  hupieile  val(?ur  était  pour  «les  provisions 
de  grocerie   fournies  par   Edouard   Biron   à  la   Défenderesse 
pour  la  consommation  de  sa  famille,  et  le  billet  promissoire 
par  L.  S.   Martin,  endossé   c-X  livi*é  au  dit   Edouard   Kiron  et 
'  par  Biron   endossé   et  livré  au  Demandeur  avec   intérêt  sur 
la  somme  de   £52  17s  8d,  à  compter  du   4  septendn'C   l(S5ô, 
jus(|u'au  paiement."  ((î  J.,  p.  81  et  12  D.  T.  B.  C,  p.  m'S.) 
H.  and  (!.  Laflamme,  for  Plaintiff". 
Leulanc  and  Cassidy,  for  Défendants. 
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PRIVILE6ED    COMMUNICATIONS. 

SuPERloR  CoUR'l',  Montréal,  25th  February,  1<S62. 
Coram  MoXK,  J. 

Mackexzie  ('.s-.  Tavlou,  Curator. 

llcld  :  That  tlie  private  ai'count  oi'a  party  in  tlie  cause  at  a  hankci'.s 
iiKiy  bo  sliewii,  wliere  it  us  estaMisluvl  tliat  iiioiiey  at  issue  in  tlie  can.se 
lias  boi'ii  lo^ed  by  tlie  iiariy  at  tlie  haiiker's  to  the  crédit  of  his  j)rivate 
acoount. 

Plaintift'sueil  Défendant  for  an  account  of  a  sum  of  £8517 
Ils  5  1,  allegecl  by  lier  to  liave  Ijeen  received  from  the  sherifl" 
of  Montréal,  on  tlie  15th  February,  1848,  by  him  in  his  capa- 
city  of  curator  to  a  sul)stitution  under  the  will  of  Alexander 
Mackenzie,  tlie  father  of  Plaintiff.  The  Plaintiff  had  a  usufruc- 
tuary  interest  in  this  sum  mider  the  will. The  Défendant  })leaded 
that, as  curator,he  was  entitled  to  six  months  to  nuike  an  invest- 
ment  from  the  finie  of  the  receipt  of  the  mone}'  in  (piestion, 
and,  aeeoi'dingly,  produced  an  account,  cred'ting  Plaintiff  witli 
interest  on  the  sum  frojii  the  15th  August,  1848,  but  allowing 
lier  no  interest  from  the  15th  FeViruary  to  the  15th  August, 
1848.  The  Plaintiff,  with  regard  to  the  six  months,  pleaded 
that,  durijig  this  pta-iod.  Défendant  had  converted  the  money 
to  his  own  per,sonal  use,  and,  tlierefore,  owed  interest  on  it. 
At  eiiqiii'tc,  Plaintiff  produced  John  Porteous,  a  witness,  from 
the  Bank  of  Montréal,  where  it  was  a<lmitted  that  Défendant 
had  lodged  £8517  of  the  money  to  the  crédit  of  his  private 
account,  and  the  following  ipiestion  was  put  to  the  witness  : 
"  Betwten  the  15th  February,  1848,  and  the  15th  August  of 
the  same  year,  was  any  and  w  liât  j)ortion  of  the  sum  of  £3517 
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witlidrawn  t'roni  tlie  bank  W  Hu<,di  Taylor  ?  "  Thi.s  (jTiestion 
wa.s  objected  to  bj'  Défendant  as  illégal,  impertinent,  and  not 
in  issue  in  tliis  cause,  and  the  ol)Jection  overruled  at  t'?? f/ ((rVc, 
and,  subsetjuently,  a  motion  was  made  by  Défendant,  on  the 
Hhh  February,  l)efore  the  court  in  terni,  to  revise  the  ruliiif^ 
tit  ('iiqa''tf'.  Tlie  court  (the  same  jud^a'  sitting  who  ruled  at 
<iHlii''t(:)  Jield  the  ([Uestion  to  be  ailnii.ssible.  Motion  disniissed. 
((i  /.,  p.  83.) 

'r(ti;iîAXc;E  and  MoUHls,  for  Plaintiff.  ^ 

H.  .SirAUT,  for  Défendant. 

Anllinritiix  cited  lii/  l'hnnlitf  in  xHpport  of  jint  ntioii  (luit  Un  accoiiiit  al 
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Tluit  a  haiiker  mu.st  re  veal  the  stato  of  the  acponnts  of  his  oustomers 
aniDiint  deposited  by  hiiii:  1  <  ireenleaf,  On  irhlenci','^  248;  ]  Tayior, 
)•/(/.  nrc,  p.  7.").")  ;  Case  ot'  L/ninl  \s.  Fnahjiekl,  2  C.  p.  325. 
Tliat  a  nnindatdirf  i.s  lial)li'  to  pav  intt-rest  on  a  siim  in  his  iiands 
■u  lie  has  nso.l  it;  Troplonij:,  M'imlnl,  iv  417,  418,  408,  499,  500, 
iinm.  art.  ('.(',  lOitB.  Interost  dne  if  moiiey  nscd:  l'othier,  J/i/»- 
n'  ."ii>  ;  0  TouUier,  p.  281,  2;  11  Toiillier,  j».  5(>,  u"  44;  C.  C.  li., 
2'.tS4. 

I  tiie  l'iise  of  a  dépolit  nf  nioney,  so  long  as  the  ainount  in  tiie 
isso  "  is  givater  than  the  aiuoniit  due,  intere.st  is  not  due  by  the 
iliifdirc:  Troplong,  Mnnditt,  p.  470,  7,  n"  503. 

The  tutor  is  not  entitled  to  .-ix  nionths  dehiy  when  ho  uses  tlie 
n'v  of  the  iniiior:  2  Tnullier.  384,  n"  1215. 

Tlic  tntnr  usinjr  his  wanTs  nionoy  owcs  intei-e>t  :  Mes!('',  p.  159. 
'J"hi'  tni(]r  owes  intcri-st  mi  hi.s  ward'.-  inoney  in  his  hands  withoiit 
.stiiifiU  aller  .~ix  montiis.  (iiivot,  vho.  Intérêt",  p.  G41  ;  Jdcin,  ol  L'uni- 
p.  (i24. 


CURATOR.— USE  OF  TRUST  FUNDS.-PURCHASE  BY  CURATOR  OF 
PROPERTT  OWNED  BT  HlM  AS  AN  INDIVIDUAL. 

CoiitT  (»F  QuEEXs  Hen'ih,  Montréal,  Htli  Mardi,  LSGÔ. 

IN  Al'I'KAI.  t'IÎOM  TIIEsri'KUlOlt  foruT.  DISTIUCT  (IK  ^KlNTREAh. 

Ciirain  DlVAI,,  C.  .1.,  AVI.WI.V,  .)..  MEliElUTH, .).,  DlU  MMOND,  J., 

C.   M<1NI)EI.ET.  A.  J. 

N AN(  V  MdvKXZiE,  (Plaintif!' iri  the  court  below),  Ajipeliant, 
Il  11(1  Hriiil  'l\vvi,(»lî,  (Defemlant  in  the  court  below),  Res- 
])i)ndeiit. 

//./'/  .•  1'^'  That  the  law  allow.s  a  tutor  or  ourator  six  months  to  tind 
an  invcstinent  of  trust  funds. 

-'  l'iiatfnini  the  uniment  he  uses,  fur  his  owu  profit,  the  nioney 
I  oniiuL'  into  iiis  hands,  as  tutor  or  eurator,  however  soon  that  may  ho 
aftiT  liis  appointment,  he  is  liahle  fV>r  interest  thereon.  (1) 

;>■  T  liât  wliore  a  party  dejjosited  a  tru.st  fund  to  his  uwn  crédit,  in  u 
haiik,  and  afterwards  froin  da%  to  day,  drew  out  those   funds  as  if  they 

(1)  V.  art.  294  et  L'a.)  ce. 
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were  hisown,  by  elieqnes  sifriied  by  himself,  and  in  his  own  name,  it 
became  incunibent  upon  him  to  show,  if  lie  coiild,  that  he  had  so 
drawn  ont  the  trust  funds  for  the  i)nrposes  of  the  trust,  and  in  default 
of  his  doing  so,  the  conclusion  is  that  he  inust  iiave  used  the  trust  fund 
for  his  own  purposes. 

4°  Tliat  a  person,  in  his  capacity  as  curator,  cannot  purchase  froni 
himself  individually,  and  in  his  own  riglit,  a  debt,  and  cannot 
indirectly,  with  the  assif-tance  of  aprf;<e-nonj,doan  act  which  he  cannot 
do  directly  in  his  own  name. 

ô°  It  is  not  neressary,  (juoiid  the  demand  of  the  Plaintif!  for  intere.-t 
on  an  investment,  in  order  to  pronounce  upon  the  illegality  of  transfers 
accepted  by  the  Défendant  as  ciirator  tiiat  ail  the  parties  ihereto 
should  be  in  the  cause.  (1) 

Thiswasan  appeal  from  a  judguient  of  the  Superior  Court, 
Montréal,  31st  October,  1802,  disrnissing  an  action  to  account 
brought  by  Plaintiff  against  Défendant,  and  the  demande  of 
Plaintitf,  us  set  forth  by  her  débuts  de  compte,  for  a  condem- 
ntition  against  Défendant  for  the  siun  of  £849  5s  7d.  The 
déclaration  of  Plaintif!'  set  up  the  will  of  Alexander  Mac- 
kenzie  of  date  lOth  Febriiary,  1830,  whereby  the  testator 
beciueathed  to  his  executors,  and  to  the  survivors  or  survivor, 
forty  shares  of  stock  in  the  Bank  of  Monti'eal,  upon  trust,  for 
the  sole  use  and  benetit  of  Plaintif!',  "  his  will  being  that  ail 
the  profits,  dividends,  or  intei'est  arising  or  to  arise  therefroni, 
be  the  property  of,  and  be  had  and  received  by  Plaintif!, 
during  the  terni  of  her  natural  life,  and  that,  at  her  death, 
the  said  forty  shares  do  becoine  the  propei't}'  of  the  child  or 
c'  .idren  by  marriage  of  Plaintif!',  to  be  divided  equally  aniong 
them,  if  there  be  more  than  one  child  ;  and  in  case  Plaintif!" 
sliould  die  childless,  or  in  case  the  child  or  children  slunild  die 
before  beconiing  lawfully  entitled,  &c.,  then  the  stock  tu 
revert  to  the  executt)rs,  in  trust  for  John  George  Mackenzie, 
upon  the  tenus  of,  '"^d  upon  the  saine  conditions  as  the 
becpiest  thereinafter  nientioned."  That  Alexander  iVlackenzie, 
by  his  will  further  bequeathed  to  his  executors  and  the  sur- 
vivors and  survivor  of  them  the  suni  of  £1100  of  the  capital 
stock  of  the  Hudson  Bay  Company,  then  owned  by  him,  upon 
trust,  for  the  use  and  benefit  of  John  Geoi-ge  Mackenzie  ;  his 
will  being  that  the  interest,  dividends  or  profits  arising  or  to 
arise  from  the  same,  be  paid  to  John  George  Mackenzie, 
during  the  terni  of  his  natural  life,  and  that,  at  his  death,  the 
stock  should  be  transferred  to  his  child  or  children  by  mar- 
riage, &  ;  and,  if  John  George  Mackenzie  should  die  without 
child  or  children,  or  in  case  the  child  or  children  should  die 
before  becoming  entitled  to  bequest,  then  the  stock  should 
revert  to  executors,  in  trust  for  Plaintiff  and  children  ;  and, 

(1)  Ville  Deijnrdhix  vs.  La  /iaii'iiic  du  Ptvph',  7  //.  /.  H.  V->  P-  '•!*>  ^'t 
m)  ;  CiimmiiKj  and  Smith,  (i  /.'.  J.  A'.  (J.,  p.  490  et  49»  ;  Aii/d  aiul  Lniiraii. 
8  L.  C.  Jur.,  140. 
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after  her  death,  without  children,  then  in  trust  for  his  nièces, 
to  wit,  Anne,  Nancy,  Elizabeth,  Rosina  and  Margaret,  at  his 
residuary  legatees.  George  Simpson,  Adam  L.  McNider  and 
Charles  Tait  were  appointed  executors  ;  that  the  death  of 
testator  took  place  23rd  July,  1830  ;  that  the  will  was  proved 
on  the  24th  July,  1830  ;  that  Adam  L.  McNider  and  Charles 
Tait  accepted  of  the  office  of  exécuter,  and  George  Simpson 
renounced  the  same  ;  that  the  above  bequests  were  accepted 
by  PlaintifF  ;  that  William  Cowie,  her  husband,  died  in  A.  D. 
1836  :  that  John  George  Mackenzie  died  20th  June,  1838, 
unmarried  and  without  issue,  by  which  the  Hudson's  Bay 
stock  vested  in  PlaintifF  for  her  natural  life  under  the  will  ; 
that  Adam  L.  McNider  died  20th  November,  1840,  whereby 
Charles  Tait  became  sole  surviving  and  acting  executor  ;  that 
Charles  Tait  sold  the  Hudson's  Bay  stock,  realizing  £3300  ; 
that  proceedings  at  law  were  taken  by  Plaintitt"  against 
Charles  Tait  to  account  for  his  gestion,  and  pay  over  proceeds 
of  stock,  and  judgment  was  rendered  in  her  favor  ;  the  décla- 
ration further  set  up  the  pi-oceedings  in  cause  n"  1291,  Froste 
et  al.  vs.  2\iit,  and  sale  of  Défendants  lands,  and  opposition 
by  Plaintitt  for  £3300,  and  interest  from  Ist  July,  1844,  and 
collocation  in  her  favour,  and  judgment  accordingly,  29th 
January,  1848  ;  that  Hugh  Taylor  was  nominated  curator  to 
substitution  under  said  will,  15th  Februar}',  1848,  and 
accepted  the  said  office  ;  that  payment  was  made  to  him,  on 
same  day,  of  £3510  Is.  5d.  namely,  £3300  of  principal,  and 
£210  11  s.  5d.  of  interest  ;  that  from  the  15th  February, 
1848,  Défendant  converted  said  sum  to  his  private  use  ;  that 
hefailed  to  acc(.)unt.  "  Wherefore  Plaintitt"  prays  thtit  Défen- 
dant may  be  condenined,  firstly,  to  render  to  Plaintitt' a  just, 
true  an<l  faithful  account,  under  oath,  of  the  sum  of  £3510  1  5, 
hold  by  Défendant  as  curator,  from  the  said  ttfteenth  day  of 
February,  1848,  to  the  présent  time,  the  account  to  comprise 
tlie  interest  which  Défendant  received,  or  which  he  ought  to 
hâve  received,  on  the  sum  of  money,  from  the  tinie  it  came 
into  his  hands,  the  account  to  be  accompanied  by  the  vouchers 
relating  thereto  ;  secondly,  to  pay  over  to  Plaintitt' ail  the  sums 
of  money,  including  the  sum  of  £210,  Ils  5d  as  interest 
and  profits  on  the  sum  of  £3300,  and  also  on  the  sum  of 
£210,11,5,  as  principal,  which,  upon  the  rendering  of  the  ac- 
count, shall  appear  to  be  due  and  owing  to  Plaintitt'  by  De- 
fendant  :  thirilly,  in  default  of  Défendant  accounting  as  afore- 
said,  that  he,  Défendant,  may  be  personally  adjudged  and 
condemned  to  pay  to  plaintiff  the  sum  of  one  thousand  pounds, 
in  lieu  of  her  rights,  claims,  and  demands  in  relation  to  the  in- 
terests  and  prottts  on  the  sum  of  three  hundred  pounds.  The 
Défendant  pleaded  that  Défendant  only  received  in  his  capa- 
TOME  X.  4 
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city  ot  curator  tlie  suin  of  £8800;  that,  on  tho  20tli  April. 
1854,  Hugh  Taylor  transforivd  to  Elizabeth  McCJillivray, 
£8300,  due  by  Badglcy  and  AltViott  to  hini,  undor  dood  ol' 
sale,  14th  Fcbruary,  1854,  payaltle  in  ten  years,  froni  the  datf 
of  the  deed  ;  and,  on  the  20th  October,  1854,  Elizabeth  McCiil- 
livray  transt'erred  this  ainount  to  Défendant  in  liis  quality  of 
curateur;  that  Défendant, froni  tinie  to  tiuie,  paid  Phiintifï'all 
interest  «lue  on  said  sum  up  to  lôtli  August,  1853,  and,  on  thu 
21st  Deceinber,  1858,  accounted  with  tlie  Phiintiff,  and,  on 
that  day,  there  was  £172  due  her  by  Défendant  ;  "  that  sub- 
secjuently  to  rendering  sueh  account  lie  paid  Plaintiff  the 
balance  of  £172  and  ail  the  interest  accrued  upon  £3300,  froni 
the  15th  August,  1853,  to  the  15th  August,  1855  ;  "  that,  sincu 
the  15th  August,  1854,  up  to  that  date  Plaintiff,  by  hcrself  and 
lier  agents,  had  collected  the  interest  due  her  out  of  the  estatt; 
to  which  she  was  entitled  under  the  will  of  Alexander  Mac- 
kenzie,  and  in  partieular  frcjm  Padgley  and  Abbott,  excepting 
the  suins  nientioned  in  the  account,  which  account  was  true  : 
that,  in  conséquence  of  the  acts  of  Plaintiff",  interfering  with 
the  management  and  agency  of  Défendant,  and  getting  in  and 
receiving  sums  of  mone}'^  arising  out  of  the  estate,  Défendant 
was  unable  to  state  wliat  sums  of  nioney,  if  aiiy,  were  due  ff)V 
arrears  of  interest  ;  that,  by  the  account,  a  balance  stood  iii 
favour  of  Défendant  of  £174  10s,  which  Plaintiff  had  adinit- 
ted  and  promised  to  pay  Défendant;  concluding  that  thi' 
account  therewith  filed  be  declared  a  true,  just,  and  correct 
account,  and  that  the  balance  of  £174  10s,  the  true  balance 
tlierefor,  was  due  by  Plaintiff  to  Defeiubint.  AXSWERS  ot 
Plaintiff'  were,  that  Défendant  did  receive  f roin  the  Sheriff  oï 
the  District  of  Montréal  £8517  Ils  5d,  of  which  £8800  was 
principal,  and  £217  Ils  5d  was  interest  (hie  to  Plaintiff  pei- 
sonally  as  usuiVuctuary  legatee  ;  that  from  the  15th  Februar\', 
1848,  the  day  of  tlie  receipt  of  the  sum  of  £3510  Is  5d  De- 
fendant  converted  the  sum  to  his  own  private  and  personal 
use  ;  that  it  was  true  that,  by  deed  of  sale,  14th  February, 
1854,  Défendant  sold  to  Badgley  and  Abbott  a  lot  of  land  for 
£8000,  payable  in  ten  years,  from  Ist  February,  1854,  with  in- 
terest from  that  date  ;  that  Défendant,  well  knowing  that  the 
land  so  sold  was  net  suHicient  security,  and  was  not  actually 
w(n'tli  £8000,  transferred  the  saine  to  Elizabeth  McGillivray, 
by  act  of  transfer  of  8tli  April,  J854,  and  with  the  intention 
of  preventing  Dame  McClillivray,  (who  was  moreover  a  rela- 
tive of  Défendant,)  from  loss  or  damage  :  and  to  shift  the 
same  from  hiinself  and  Dame  Mc(>illivray,  Défendant  caused 
the  deed  of  transfer  of  20tli  October,  1854,  to  be  executed  by 
said  Dame  McGillivray  to  Défendant  in  his  said  capacity  : 
that  the  dee<ls  of  transfer  were  collusive,  fraudulent  and  void 
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îiinl  Elizaln-th  Mc(}illivray  was  the  iiiere  iirêtenom  of  Défen- 
dant, îuid  lier  naine  only  nuule  use  oi'  for  the  purpose  of  such 
transfers,  and  that  she  Imtl  no  interest  in  theni,  and  that  the 
sfcurity  upnn  which  tlie  £8000  was  alleged  to  hâve  been  lent 
was  wliolly  inade(|Uate  and  insufficient,  and  Plaintift'  was  net 
hound  hy  snch  transfers;  that  Défendant  was  liable  to  pay  to 
l'IaintiffO  per  cent,  on  the  £3517  Ils  5d,  from  the  15th  Fe- 
liniai-y,  iS-lîS.  The  answer  conchided  by  praying  that  the 
tiansfers  niight  lie  declared  null  and  void,  the  Plaintifï's  se- 
cond answer  was  :  that  Défendant  never  accounted  for  the 
nioneys  reeeived  froni  the  .Sheriff  m  Frotte  vs.  ï'ai^,  and  that 
the  acconnts  renderud  by  Défendant  were  never  sanctioned 
or  acknowledged  by  Plaintiff.  The  answer  then  sets  out  an 
aificcnuMit  of  ôth  May,  liSôî),  between  Phiintitt' and  Défendant, 
liy  which  interest  on  £8,800  was  to  be  unaftected  ;  tliat,  at 
that  time,  Plaintif!'  was  unaware  that  Défendant  had  reeeived 
i'oi'her  account  froni  the  Sherifi' the  sum  of  £217  Ils.  5d.,  and 
tliat  lie  had  concealed  it  froni  lier.  The  PlaintifTs  third 
jinswer  was:  that  she  had  iiot  drawn  or  collected  interest  aris- 
iiig  froni  the  estate  of  Alexander  Mackenzie,  nor  interfered 
witli  the  niaiiagenient  of  Défendant.  The  Plaintiff,  by  Débats 
(le  rv>//(y)/^,  dispnted  the  account  exhibited  by  Défendant.  The 
Délitits  de  compte  were  in  etfect  as  foUows  :  That  the  account 
pioduced  by  Défendant,  is  not  an  account  of  the  sum  of 
£8.317  Ils.  ;3d.,  but  inixes  bank  dividends.  Items  of  dividends 
ou  bank  stock  are  included.  The  account  only  crédits  Plaintiff 
witli  interest  on  £8800  instead  of  on  £8517  Ils.  5d.,  actually 
reeeived.  The  Plaintiff  is  entitled  to  interest  on  £3,300,  froin 
lôth  February,  1S4H,  and  to  the  sum  of  £217  Ils.  5d.,  arrea- 
rages  thereof  and  to  the  interest  thereon  from  15th  February, 
1N4.S.  Défendant  only  crédits  plaintiff  with  interest  on  £3,300 
fruin  lôth  August,  LS54,  whereas  plaintiff  is  entitled  to  inte- 
rest on  £8517  ll.s.  .5d.,  from  15tli  February,  1S48,  as  Défendant 
from  that  time  had  and  used  tliis  sum.  In  said  account,  Plaintiff 
isdebited  with  thesumof  £200on  4th  May,  1.S54,  with  £25  on 
8rd  Mardi,  1855,  with  £10  on  4th  September  of  same  year  :  ail 
wliicli  sums  had  been  previously  debited  to  Plaintiff  by  Défen- 
dant and  were  in  fact  ])aid  by  Défendant  to  Plaintiff,  out  of 
otlicv  funds  belonging  to  Plaintiff  In  said  account  Défendant 
professes  to  charge  only  £75  for  agency,  whereas  lie  did  in  ail 
cliargL'  £12!»  18s.  The  additions  and  summings  of  said  account 
aie  inaecurate.  This  jiccount  is  not  the  account  demanded  by 
Plaintiff  in  lier  action.  It  is  untrue  that  Plaintiff  is  indebted  to 
Défendant  in  the  sum  of  £174  10s  ;  on  the  contrary,  Défen- 
dant is  indebted  in  the  sum  of  £800.  The  conclusions  of  the 
Ih'hiiis  de  Compte  were  as  follows  :  "  Wherefore  Plaintiff  prays 
tliat  the  plea  of  Défendant  be  dismissed,  and  further  prays 
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that  ju(lf,nnent  be  pronomiced  in  lier  favor,  declaring  tliat  the 
suiii  of  £(S62  S  î),  hv  (lue  aiid  owing  to  her  by  Défendant,  said 
suni  being  coniposed  of  the  balance  ot'  interest  unaccounted 
for  by  Défendant  and  iinpaid  by  him  to  Plaintitf,  npon  tlio 
suni  of  i:3,.S00  froni  the  15th  of  February,  1.S47,  tu  the  13th  of 
Septendier,  18(50,  and  also  of  the  su  m  of  £217  11  5,  so  as 
aforesaid  received  by  Défendant,  of  and  from  tlie  Sheriff  of 
the  District  of  JMontreal,  on  the  tifteenth  day  of  February, 
184iS,  for  and  on  behalf  of  Plaintif!',  and  for  interest  thereon 
from  the  sanie  day  to  wit  from  the  15th  of  February,  1848,  to 
the  thirteenth  of  September,  18()0  ;  and  that  Défendant,  as 
well  individually  and  personally,  as  in  bis  capacity  of  curator 
be  adjudged  and  condemned  to  pay  to  PlaintifF  the  sum  of 
£862  8  9,  with  interest  thereon,  till  paid  from  service  of  pro- 
cess.  "  The  Défendant  replied  that  lie  was  only  accountable 
for  the  sum  of  £3300  ;  that  the  balance  of  £217  Ils  5d  did 
not,  at  the  tinie  of  payment,  belong  to  the  estate  of  Alexander 
Mackenzie,  and  tliis  balance  was  paid  to  him  in  lus  capacity 
of  attorney  to  Plaintiff,  and  not  as  curator  ;  that  Défendant 
liad  a  right  to  the  delay  of  six  nionths  to  procure  a  good  and 
safe  investment  for  the  sum  of  £3300  ;  that  for  three  years 
after  bis  appointment  as  curator,  he  liad  been  unable  to  fînd 
sucli  good  and  safe  investment,  although  lie  liad  paid  her  in- 
terest to  her  satisfaction,  as  appears  by  bis  account  rendered 
on  the  23rd  December,  1853. 

The  following  was  the  judgment  of  the  Superior  Court  : 
The  31st  October,  18(52.  Présent  :  The  Honorable  M.  Assis- 
tant Justice  MoxK.  "The  Court,  considering  that  DefendaiiL 
in  bis  capacity,  liatli  proved,  by  légal  and  sufficient  évidence, 
the  essential  avenuents  of  bis  plea  firstly  pleaded,  doth  main- 
tain  the  same  ;  and,  proceeding  to  adjudge  upon  the  merits  of 
Plaintift's  action,  considering  that  Plaintiff  liath  not  proved 
that  Défendant,  on  the  15th  February,  1848,  received  fi'om  the 
sheritf"  of  the  district  of  Montréal,  the  whole  of  the  sum  of 
£3517  11  5,  i.ti  hisquality  and  capacity  of  curator  tothe  subs- 
titution created  by  the  last  will  and  testament  of  Alexander 
Mackenzie,  but  that,  on  the  contrary,  it  is  established  that  lie 
received  only  the  sum  of  three  hundred  pounds  in  bis  afore- 
said quality  and  capacity,  at  the  date  aforesaid  ;  considering 
that,  of  the  sum  £3517  11  5,  Défendant  received  the  sum  oi: 
£217  11  5,  as  the  attorney  ad  litem  of  Plaintiff  in  a  certain 
cause  mentioned  in  the  pleadings  in  this  cause  ;  seeing,  there- 
fore,  that  Défendant,  in  his  quality  and  capacity  aforesaid, 
cannot  by  law  be  made  accountable  to  Plaintiff  for  the  last 
mentioned  sum,  or  for  any  alleged  interest  thereon  by  the  pré- 
sent action,  doth  overrule  and  dismiss  that  portion  of  Plain- 
tiff's  demand  ;    and,  seeing  that  it  is  not  proved,  by  légal  and 
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sufficient  évidence,  that  Défendant,  in  his  aforesaid  quality 
ami  capacity  or  otherwise,  did  use  or  convert  tlie  suni  of 
£3300,  or  any  part  thereof,  ao  by  him  rceeived  as  such  cura- 
tor  between  the  said  15  February,  1848,  and  tlie  15th  Au^ust, 
1848,  or  that  he  received  any  interest,  revenue,  jii-otit,  or  ad- 
vantatre  therefroni  ;  considering,  therefore,  tliat  Défendant  is 
not,  in  lus  said  quality  and  capacity  or  otherwise,  answerable 
or  liable  to  account  or  pay  interest  to  Phiintift'  for,  or  on,  the 
said  sum  of  £3300,  or  any  part  thereof  during  the  six  iiionths 
which  elapsed  between  the  15th  February,  1848,  and  the  lôtli 
Anirust,  1848  ;  considering  tliat,  V)y  biw.  Défendant,  in  lus  saiil 
quality  and  capacity,  was  allowed  six  nionths  to  iind  and  pro- 
cure a  safe  and  secure  investnient  of  the  suni  of  £3300  :  the 
(\iurt  doth  overrule,  reject  and  disiiiiss  so  niuch  of  Plaintiff  s 
(leinand  as  seeks  to  recover  interest  from  Défendant  in  his 
()uality  and  capacity  aforesaid,  on  the  suni  of  £3300  between 
tlu'  lôth  February,  1848,  and  the  15th  August,  1848  ;  and  con- 
sidi'ring  that  Plaintif!"  hath  proved,  by  légal  and  sufficient  évi- 
dence, the  niaterial  allégations  of  her  déclaration,  in  so  far  as 
refifanls  Defendant's  liabilitv  in  law  as  such  curator  to  account 
to  Plaintiff  for  interest  on  the  suni  of  £3300,  from  the  15th 
August  1848,  to  the  13  Septeniber,  18(50,  date  of  the  service 
of  ])rocess  in  this  cause  ;  and  seeing  that  Defeîidant,  in  his  said 
([uality  and  capacity,  hath  legally  and  sufficiently  accounted 
foi'  the  interest  on  the  suni  of  £3300  during  the  period  last 
aforesaid,  and  that  as  the  présent  action  is  brought,  the  Court 
cannot  condemn  Défendant  to  pay  over  the  balance  of  inte- 
rest, towit:  the  sum  of  £381  accrued,  but  not  received  by 
Défendant  at  the  time  of  the  institution  of  the  présent  action  ; 
and  considering  that,  by  la,w,  the  Court  cannot,  under  the 
présent  action,  déclare  the  investnient  of  the  suni  of  three 
thousand  pounds,  date  twentieth  October,  1854,  by  Défendant 
in  his  said  quality  and  capacity,  nuU  and  void,-  doth  disiniss 
the  action.  " 

ToilRAN-CE  for  the  Appellant,  argued  as  foUows  :  It  was 
proved  and  aduiitted  that  Défendant,  on  the  15th  February 
1848,  received  the  sum  of  £3517  Ils  5d  in  question,  îmd 
forthwith  deposited  it  in  the  Bank  of  Montréal  to  the  crédit 
of  his  private  account,  from  which  it  was  gradually  with- 
drawn,  in  small  sums,  until,  six  inonths  aftervvards,  there 
reniained  only,  £102  to  his  crédit  in  the  bank.  It  was  further 
proved  that  the  transfer  from  Défendant  to  Elizabeth 
Mc(}illivray  and  from  her  to  herself  as  curator,  of  £3000,  was 
without  any  considération  and  was  only  done  in  order,  as 
Défendant  imagined,  legally  to  transfer  the  proprietorship  of 
a  debt  of  £3000  due  by  Badgley  and  Abbott  from  Hugh 
'1  aylor,  the  individual,  to  Hugh  Taylor,  the  curator,  and  this 
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seemingly  meaningless  formality  became  full  of  mcaiiing  uti<l 
sifrnitication  when  it  is  observed  tliat  thoreby,  it"  the  traiisfer 
were  légal,  Taylor,  the  individual,  sold  a  debt  of  tlu;  nominal 
I>ut  questionable  value  of  £8000  for  £3000,  and  at  tlie  saniu 
time  relieved  liimself  of  a  liability  of  £.'K)00  aa  curator.  Kliza- 
beth  McGillivray  was  a  more  2)rete-m>in  in  the  trannaccion  : 
and  Appellant  contends  that  Kespondent  in  tins  matter  souglit 
to  shift  a  bad  security  from  his  pocket  to  that  of  lii.s  ccMii'i 
que  trunt.  It  was  satisfactorily  proved  that  the  land  on  which 
the  obligation  purports  to  rest  is  not  worth  more  tluin  £2000 
and  the  judiciousness  of  the  investment  can  only  be  judge  of 
by  the  value  of  the  land  securing  the  obligation.  Tlie  IMaintift" 
further  proved  the  agreement  of  ôth  May,  lîSÔÎ),  whereby  the 
question  as  to  the  accounts  and  interest  was  ke[)t  open,  and 
further  it  is  to  be  remarked  that  the  concealment  by  Défen- 
dant of  the  receipt  of  so  large  an  item  as  £217  Ils  ôd  for 
twelve  years,  when  it  was  only  revealed  through  the  investi- 
gations of  Plaintift's  couusel  entitles  Plaintif!"  to  open  up  al! 
the  accounts  between  lier  and  her  sworn  agent,  the  curator. 
As  to  the  accusation  made  by  Défendant,  that  Plaintitf  ami 
her  agent  interfered  with  his  collections  of  interest  from 
Badgley  and  Abbott,  and  approved  of  the  investment,  the 
évidence  of  Cowie  and  of  Abbott,  directly  contradicts  this. 
The  Appellant  submits  that  the  foUowing  rules  should  be 
applied  to  the  facts  of  record  in  this  cause  :  1"  The  Défen- 
dant, as  the  agent  of  Plaintitt",  having  used  the  moneys  of  his 
trust  for  his  own  purposes,  must  pay  interest  on  the  moneys 
so  used  from  the  time  lie  so  used  them,  viz.  lotli  February, 
1848  ;  2"='  The  sale  from  Hugli  Taylor,  the  individual,  to  Hugh 
Taylor,  the  curator,  was  a  nullity  ;  8*-'  Even  admitting  the 
lawfulness  and  propriety  of  the  sale,  it  was  incumbent  upoii 
Défendant  to  show  that  he  had  used  due  diligence  in  tlie 
collection  of  the  interest  due  by  the  debtors,  and  Défendant 
lias  failed  to  exhibit  any  sucli  diligence  ;  that  an  agent  of 
any  description  must  pay  interest  on  the  money  of  his  prin- 
cipal which  he  uses  for  his  own  purposes.  The  basis  of  tlie 
French  authorities  on  the  subject  is  to  be  fourni  in  tlie  Digest. 
Dig.,  Lib.  17,  tit.  1,  Mandati  vel  contra,  L.  10,  §  3  :  Dig.  Lib. 
10,  t.  3,  L.  28  ;  Dig.,  Lib.  13.  t.  7,  L.  G  §  1.  In  the  tirst  of  thèse 
quotations,  which  refers  to  the  mandatory,  it  is  decided  that, 
i£  an  agent  lend  out  the  money  of  his  principal  at  interest, 
and  receive  interest,  the  interest  belongs  to  the  principal  ; 
that,  if  the  agent,  in  place  of  lendltig  tiie  money  converted 
it  to  his  own  use,  he  owes  légal  interest  on  it.  So  also,  it' 
the  agent  received  interest,  and  converted  it  to  his  own 
use,  he  owed  interest  on  the  interest  so  converted.  In  tlie 
second  of  thèse  quotations,  which  has  référence  to  the  depo- 
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sitmy  of  mnnoj's,  lie  owos  intorest  on  rnonoy  «lopositod  with 
liiiii.  l*^  If  11"  l»<it  it  ont  iit   intorest  and  drcw   intcrost  :   2^  Ff 
lu-  ont  tlif  iiiont'y  depitsitfd  into  liis  own  business,  or  jipplicil 
it  to  his  own  uses  (.s("(r  iVi^Ainia  in  re  siui   usas  est),  tn  tho 
tliird   of  tliose  quotations,  a  creditor   wlio  solls  tlio   pledtfo.  of 
his  dcbtor,  as  tlie    i-oumn  law    perniitted,  of  liis  own  motion, 
,111(1  after  realizinfî  more  tlian  snfHcient  to  pay  his  claim,  kept 
tlic   liulanco,  an<l    lent  it  at   intercst,  lie  owed  interest.   If  lie 
con\ei'trd  it  to  liis  own  use,  lie  owed  interost.  On  tlie  (îontrary, 
if  lie   lield  it  as  a  de))osit  by   itself,  lie  did   not  pay    interes^t. 
Thèse  rulesareadopted  liy  f rench  authors.  Domat,  lib.  8,  tit.  5, 
sce,  1,  art.  H  :  "  Ceux  qui  retiennent  en  leurs  mains  des  deniers 
;i|)])urteiiant  à  d'auti'es  personnes  et  qui  les  divertissent,  et  les 
tournent  à  leur  profit,  sans  le  consentement  de  ces  personnes, 
rii   doivent  l'iiiti'rêt,  sans   qu'il  soit  <leniandé,  car  c'est  une 
injustice  qu'ils   font  à  ceux   de  qui   ils  retiennent  les  deniers  ; 
tt  cet  intérêt  est  dû  comme  un  dédommagement  de  la  perte 
qu'ils  peuvent  causer  et  une  juste  peine  <le  leur  mauvaise  foi. 
Ainsi,  lors(|u'un   associé'  se   trouve    avoir  en   ses    mains  des 
ijciiiers  d(^  la  société  ((u'il  a  détournés  à  son  usage,  et  pour  ses 
allaires  particulière,  il  on  doit  les  intérêts  suivant  la  règle  (jui 
,1  été  expliquée  dans  le  titre  de  la  société.   Ainsi,  un  créancier 
trouvant  surpayé,  ou   par  la  vente  d'un  gage,  ou  par  des 
uissances  ou  autrement,  doit  à  son  débiteur  les  intérêts  de 
(•!•  (|u'il  a  trop  re(;u,  s'il  l'a  employé  à  son  propre  usage."  Idem 
1 3  :  "  La  règle,  qui  défend  les  intérêts  des  intérêts,  n'emi)êche  pas 
qu'un  mineur  n'exige  légitimement  de  son  tuteur,  non  seule- 
iiieiit  1rs  intérêts  des  sommes  provenues  des  intérêtsque  les  débi- 
t(  urs  du  mineur  ont  payés  au  tuteur,  mais  encore  les  intérêts 
dos  intérêts  des  sommes  (|ue  le  tuteur  lui-même  pourrait  lui  de- 
xo'w  en  .son  nom.  Car  tous  ces  intérêts  entre  les  mains  des  txiteurs 
sont  capitaux  dont  leur  charge  les  oblige  de  faire  un  emploi. 
Va  s'ils  ne  l'ont  fait,  soit  par  négligence,  ou  [mur  avoir  ei)(ploijé 
les  deniers  à  leurs  affaires  particulières,  ils  sont  tenus  d'en 
payer  les  intérêts."  Domat,  lib.  2,  sect.  2,  art.  8  :  "  Les  règles 
(jui  ont  été  expliquées  dans  le  titre  des  tuteurs,  et  qui  peuvent 
convenir  aux    fonctions   et  aux  (ingagements    des  curateurs, 
doivent  s'y  appliquer.   On  ne   fait  pas  courir  incontinent  les 
intérêts  contre  le  tuteur,  on  lui  laisse  le  temps  de  <leux  mois 
pour  exiger  ce  qui  est  dfi.  et  pour  placer  ce  qu'il  re<;oit,  et  l'on 
ol (.serve  ainsi   en  jugeant  le  compte  de  tutelle.  Cet  esjiace  ou 
relâchement   de  tenqis   ve  s'accorde  point  à  ceux  qui  ont  dé- 
tourné à  leur  usage,  les  denitrs  des  mineurs."  Lib.  7,  §  11,  de 
adniin.  et  peric.  tut  :  "  Si  le  ititeur  ou  le  curateur  retiennent  à 
leurs  usages  les  i  ntérêts  qu'ils  se  sont  fait  payer,  ils  en  doivent 
les  intérêts  ;  car  il  importe  peu  que  ce  soit  le  principal  ou  les 
intérêts  des  deniers   pupillaires   qu'ils  ont  appliqués  à  leurs 
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u.sa^res."  Meslé,  p.  204,  §  12,  éd.  of  A.  D.  1752,  p.  IGl.  cl.  of  A.  D. 
17MÔ.  Thi.s  authority  is  iidoptcd  l»y  Toullier  :  "  Co  qu'il  y  a  df 
rcinan|uahl»'  encore,  est  (jue  le  tuteur  qui  a  détourné  à  .son 
proHt  len  deniers  pupillaire.s,  doit  vu  payer  l'intérêt,  du  moment 
inême  (|u'il.s  lui  ont  été  livré.s."  Perrière,  Tatelh',  pp.  17'2-H, 
A.  D.  17G()  ;  2  Toullier,  p.  384,  n"  1215  ;  (i  Touiller,  p.  281-2  ; 
11  Toullier,  p.  56,  n*^  44.  It  is  not  nierely  when  the  a^ent  uiakes 
a  profit  out  of  the  umneys  of  liis  principal  tliat  he  owes  interest, 
but  when  he  applies  it  to  his  wants  {<ii>pliqiie  à  mn  heHoinK.) 
Troj)long,  Mandat,  p.  404,  n*^  417.  "  An  executor  is  considere<l 
to  euiploy  the  money  in  trade,  if  he  lod^e  it  at  lus  hanker's 
and  place  it  in  his  own  nanie,  and  is  therefore  called  upon  to 
pay  interest  at  5  per  cent.  A  nierchant  niust  generally-  keep 
a  balance  at  his  banker's  and  this  answers  the  purpose  of  his 
crédit  as  niuch  as  if  the  money  wero  his  own."  Lewin,  On  truslx 
p,  328,  London,  A.  J).  1837;  2  WiWuwus,  Exécuta rs,  p.  1132, 
Loiidon,  A.  D.  1832  ;  Gridley  vs.  Gonnor,  2  Louimana  Aw^x. 
Rcinnis,  p.  91,  C.  C  L.,  art.  2984  ;  DwHjht  vs.  Simon,  4  Loni- 
siana  Anv.  HeportK,\).  497.  The  sale  by  Taylor,  the  individual, 
to  Taylor,  the  curator,  by  the  médium  of  Elizabeth  McOillivray, 
is  an  ab.solute  nullity.  "  Jteni  iiim  tittor  et  emptoris  et  venditvris 
ojfi.cio  fitniji  lion  potest."  Digest,  lib.  26,  tit.  8,  L.  5,  sect.  2, 
§  3;  Domat,  lib.  2,  tit.  1,  sect  3,  §  16.  The  tutor  cannot  buy 
what  belongs  to  the  minor,  Meslé,  p.  184,  Cap.  9.  An  agent 
employed  to  buy  cotton,  cannot  take  cotton  which  he  holds 
for  sale  himself  as  a  commission  merchant,  to  HU  the  order. 
This  is  not  that  concurrence  of  two  minds  agcfrerfatio  nxen- 
tiiiin,  which  is  essential  to  the  contract.  lieal  vs.  Mackienm  n, 
6  Louisiana  Reports,  p.  417,  the  leading  case  in  Loui.siana.  An 
agent  who  has  been  employed  to  purchase  slaves,  cannot  pur- 
chase  fi'om  himself  eitlier  in  his  personal  capacity,  or  as  admi- 
nisti'ator  of  the  estate  of  another.  Broivnson  vs.  Fenivick, 
19  Louisiana  Rejjorts,  p.  431  ;  Baldwin  vs.  Carleton,  15  Loal- 
siana  Reports,  p.  398  ;  Macarty  vs.  Bond,  9  Louisiana  Repœ'ts. 
p.  355. 

It  is  important  to  notice  that  Défendant 
mandatory,  but  is  paid  t'or  his  services  ; 
on  his  collections.   Further,  even  if  ti 
respect  a  correct   one    which    Appella 

cannot  be  maintained,  yet,  it  is  certainly  dcfecti^  e  in  not  con- 
demning  Défendant  as  regards  £300,  balance  minvested  liy 
him  of  the  principal  sum  of  £3300,  for  it  is  to  be  borne  in 
mind  that  the  security  due  by  Badgley  and  Abbott  is  only 
£3000.  The  Respondent  by  his  pleadings  has  contended  that 
he  cannot  be  made  liable  in  the  présent  action  for  the  sum  of 
£217  Ils  5d,  interest  on  the  principal  sum  of  £3300  received 
by  him  from  the  sheritf,  along  with  the  larger  sum  of  the  15th 
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Fflmiary,  1H4H.  But,  iissuiuin^'  that  his  (hities  as  curator  did 
not  oiiibrat'c  this  intcrcst,  still  iVd'fndant  i-hosc  to  take  it  witli 
thf  stnn  ot*  X.'i.'UX)  paid  to  hini  as  curator,  and  havin^'  received 
it,  it  would  be  a  iiscless  security  of  action  to  compel  the  Appel- 
lant  to  take  out  another  acti(»n  a<,'ainst  Taylor,  the  individual. 
Sueli  a  teelinical  ol)jection  will  tind  no  favour  in  this  court, 
provided  the  Hubstantial  ri^dits  of  the  parties  are  protected. 
The  court  will  also  n-niark  that  the  condenniatioii  sou^fht 
ai,'ainst  Défendant  by  the  i/^hufs  île  nnopte  is  as  well  in  his 
Personal  nanie  as  in  his  capacity  of  curator.  This  condtMnnation 
will  be  perfeetly  recrular  if  the  views  of  Appellant  are  approved 
l>y  this  court,  and  Respondent  oi-dere<l  at  once  to  answer  for 
lus  intro-niissions  as  regards  the  interest  on  the  entire  siun  of 
X-T)!?  11  ô  withheld  froni  l'iaintiff". 

STrAllT,  Q.  C,  for  the  Respondent  ar^ued  as  follows  :  The 
pretensions  of  Respondent,  which  were  adniitted  l)y  the  jud^- 
inent  of  the  court  below,  were:  That  Défendant  in  his  (piality 
of  curator,  could  only  le^'ally  receive  froni  the  shiiriff'the  suni 
of  £8,300:  that  lie  was  unable  to  obtain  a  safe  investinent  for 
a  very  considérable  perio  1  of  tiine  «]urinf(  which  period  of 
tinie  lie  hiiiiself  paid  the  interest  re^ularly,  coiiunencinjr  ut 
the  expiration  of  the  six  nionths  after  the  receipt  ofthe  nioney, 
viz:  on  the  lôth  Au^nist,  lfS4<S,  he  bein^  by  law  exonerated 
froni  the  payinent  of  interest  for  six  nionths,  being  the  period 
of  tinie  fixed  fus  atibrdinrj  sufficient  delay  to  the  trustée  toseek 
for  and  obtain  .satisfactory  security  foi-  the  trust  funds.  The 
Piaintitt",  however,  niade  an  attenipt  to  establish  by  évidence 
that  Défendant  had  converted  thèse  funds  to  his  use.  and  was 
uiider  the  impression  that  he  had  succeeded  in  .so  doin^ 
wheii  lie  produced  the  bank  clerks  to  shew  the  condition 
ofliis  private  aocount,  which  it  would  appear  had  in  the  Bank 
of  Montréal  beeii  diminished  or  exhausted  by  che(|ues,  at 
différent  intervais  during  the  six  nionths.  The  Respondent 
believes  that  this  scrutiny  of  the  pri\ate  atiairs  of  a  depositor 
by  a  créditer,  and  the  ^ranting  of  such  infonnation  by  the 
bank  clerks,  is  wholly  unwarrantable  and  illégal,  and  tluit 
this  testiniony  ought  to  be  set  aside.  In  England,  trust  funds 
iiiust  be  kept  in  sonie  public  institution,  and  the  absence  of 
such  deposit  establishes  the  u.se  by  the  trustée.  In  ('aiiada,  no 
such  duty  is  iniposed  upon  the  trustée,  and  he  niay  carry  the 
funds  in  his  pocket,  or  place  them  in  his  safe,  and  transfer 
tl'.em  from  one  place  to  the  other  as  often  as  he  niay  please, 
without  being  couipelled  to  pay  interest  for  the  saine  until 
the  expiration  of  the  six  inonths,  the  exception  being,  that  if 
tlie  inoney  be  invested  within  that  tinie,  the  trustée  cannot 
tiretend  that  the  interest  paid  hiin  for  the  period  of  the  six 
nionths  by  the  borrower  shouhl   belong  to  him,  but,  on  the 
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contrary,  lie  is  boniid  to  acconnt  to  lus  wjird  for  tlio  sanio.  Tu 
tlio  prosent  Ciise,  no  iiivestinent  wus  nuide  until  long  aftei'  tlic 
six  moiitlis,  and  no  k'<^al  proof  was  adduced  ot"  tlie  use  of  tlic 
nioncy  by  Défendant.  Tliat  Défendant  had  transferrod,  on  tln' 
Sth  Api-il,  1854,  to  Mrs.  Mc(;illi\ray,  ,£:i,000,  due  l)y  Bad^rhy 
and  Abbott  to  hini  in  virtue  of  deed  of  sale  executed  14-Mi 
February,  LS54,  jiayable  in  ten  years,  and  tliat  on  tbe  SOtli 
Oetober,  1854,  Kli/aljeth  McClillivray  transferred  the  anionnt 
to  Défendant,  in  liisquality  of  cnrator.  It  was  estal)lislu'd  tliat 
ail  tbe  interest  liad  becn  pai*!  upoii  tbis  aniount  up  to  the 
15tb  Ano-ust,  1855,  wben  l'iaintiff,  by  herself  and  lier  agent, 
collec'ted  il.;;  inteivst  froni  Jîadgley  and  Abbott,  and  was 
thorefon^  unable  to  state  the  aniount  of  arrears.  The  Plaintifl' 
havino-  adopted  the  investinent,  so  far  as  she  could  do  so,  by 
coUecting  the  interest  froni  the  debtors,  cannot  be  perniitted 
to  set  up  the  nullity  of  the  transfer  ;  but  under  no  circunis- 
tances  could  she  he  alk)\ved  to  do  so.  Her  fath(.'r  having  by  bis 
will  deelared  her  incompétent  to  invest  the  nioney,  she  cannot 
coniplain  of  the  investnientand  demand  its  avoidance.  Tlu^  only 
and  proper  course  to  bave  been  adopted,  presuinino- that  slie 
believeil  the  taie  of  injustice  which  she  nientioned  in  the 
court  below,  was  to  bave  coniplained  to  the  tribunals  of  the 
conduct  of  the  curatoi",  and  denianding  that  another  should 
be  substituted  in  bis  place.  Il'  lier  complaint  had  been  well 
fouiided,  îinother  cnrator  would  bave  been  substituted,  wlrn, 
as  proprietor,  could  bave  objected  to  the  invostnient,  and 
prayeil  that  it  should  be  deelared  nuU  and  void.  In  the  présent 
suit,  the  deed  ot*  ti'anst'er  to  Défendant  as  cnrator  cannot  be 
avoided,  so  that  tiie  aiis\V(!r  to  tins  action  is  complète,  and 
tho  judgiiient  of  the  court  below  iiiust  be  contirined.  If  any 
otlier  view  were  to  l)e  eiitertained,  deeds  between  Tîadgley  and 
Abbott,  the  |)urchasers  of  real  estate  and  the  debtors  for  the 
price  and  Mrs.  Mctiillivray,  the  assignée,  would  be  set  aside, 
without  their  beiiig  parties  to  the  ]n-eseiit  suit,  a  proceeding 
so  eiitirely  ikjncI  and  umvarrantable,  that  it  is  soinewhat 
surprising  that  tbis  court  should  be  called  upon  to  reverse  the 
judgment  oi'  the  court  below  upon  tbis  point.  Thougli  it 
should  be  admitted,  for  the  sake  of  ai'gument,  that  tlii'se 
deeds  could  })e  set  aside,  if  ail  tlu;  parties  were  in  the  cause 
aiiit  at  the  instance  of  the  new  cnrator,  it  wouhl  be  imjiossible 
to  do  so  in  th(,'  présent  instance.  The  investimmt,  if  accepted 
by  the  lU'w  cnrator  would  be  valid  :  if  ,set  aside  without  liis 
authority,  'uid  Défendant  w(,'re  to  become  insoivent  a  valuable 
security  would  bave  been  withdrawn  froni  the  ultimate 
legatei's  at  the  instance  of  l'IaintiH",  liaving  no  authority  oi' 
capacity  to  décide  upon  the  légal ity  or  sufficieiicy  of  the 
investnient  niade  or  to  be  niade   by  lier  cnrator.   Her  i'.iterest 
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is  liinitod  to  the  removal  of  an  unfit  curator,  to  bc  replacod  by 
aiiother  irsjJDnsiblo  for  his  nianao'oinont  of  the  trust  funds. 
Witli  référence  to  the  balance  of  £800,  reniaininir  in  Dcd'on- 
dants  liands,  the  intorost  bas  ahva^'s  beon  re^-ularly  ])aid  to 
l'iaintirt",  and  it  is  believed,  does  not  fonn  part  of  tho  prosont 
contestation.  With  référence  to  tho  £210  Is  5d,  aniount 
icceived  by  Défendant  in  his  private  charactor,  it  wiil  bo 
sutiicient  to  account  for  tliis  auiount  when  an  action  is  insti- 
tuted  for  the  sanio.  It  is  <Jidy  necessary  to  add  that  tliis 
aniount  was  hamlod  ovor  to  Taylor  and  Hartly,  tho  thon 
advocates  of  Plaintiff,  and  it  is  prosuniod  that  the  sani  '  bas 
liei'upaid  by  that  firni,  if  not  absorbod  by  tho  leoal  cosis. 

Mkukdith,  J.  o-;ive  tho  judgiiient  of  the  Court  :  The  l'iain- 
titf,  widow  of  William  Cowio,  suod  Défendant,  in  lier  quality 
of  curatoi'  to  tho  substitution  created  by  tho  will  of  lier  fathei', 
Alexaiidor  Mackenzie,  boarin<f  date  lOtli  Fobruar}',  1(S30.  By 
th;vt  will,  tho  testator  ^uve  to  his  ox(!cutors  Simpson,  McXi- 
der  and  Tait,  and  tho  survivor  of  theni,  as  trustées,  the  sum 
ni'  CIlOOwhich  ho  had  of  stock  in  the  Hudson  Bay  Company  ; 
the  usufruct  whoroof  to  belong  to  his  son,  Jt)bn  (Joor^-e 
Maekoli/ie,  and,  at  his  decease,  the  proporty  to  belong  to  bis 
ehildren  :  and,  in  case  John  (iooro-e  Mackenzie  should  die 
witliout  ehildren,  thon,  the  stock  should  rovort  to  his  exi'cu- 
tors,  in  trust  for  l'iaintill  and  lier  ehildren.  Aloxandor  Mac- 
keiizie,  the  testator,  diod  in  July,  1880:  McXider  and  Tato 
aeceptod  the  otlico  of  exocutors  ;  and  Simpson  renounced  the 
cliaro^e.  William  Cowio,  Plaintiti's  husband,  die(l  in  bSIJii,  and 
•iolin  (Jeorno  ^hickonzio,  in  June,  1888,  without  ehildren,  and 
tliei'oby  the  t!l,l()0  Mudson  Bay  Com))any  stock  bt>came  the 
iisuiVuet  ])r()porty  of  l^laintift".  Uj)on  XlacXiders  death,  Tait, 
as  siii\i\in(>-  exécutor,  l'oalized  the  Hu<lson  Bay  Company 
stock  for  £8,3:)0,  which  he  recoived.  The  IMaintitl' sued  Tait 
to  l'eiider  account,  and  obtainod  judn-nient,  and  afterwards  in 
a  ea.so  of  Frosteet  <d.  va  Toit,  in  which  l'iaintitf'was  opposant 
as  well  in  lier  own  namo  as  in  lier  tpiality  of  tutrix  to  lu-r 
l'hildren,  sho  was  collocatod  for  ,€.'},51()  is  ôd,  ul  est  £8.800, 
as  the  ])roceeds  of  the  Hudson's  Bay  Company  stock  roalized, 
and  £210,  Ls  5d,  bein^  the  intorost  theroon  fnnn  Ist  July, 
1^44.  to  24tli  July,  1845,  as  by  juilonieiit  of  colloeation  of 
2!lth  .buiuary,  1848.  On  tho  Jôtli'  Foliruary,  l.s4S,  Défendant 
Taylor  was  appointod  curator  to  tho  substitution  created  by 
thf  testator's  will,  and  lia\ini>'  aeceptod  that  otHce,  Défendant, 
on  the  day  of  his  appointmeiit,  recoived  thefull  sum  of  £8,510 
Is.  5(1.  Tho  déclaration  alle^fos  that  ])otondant  nover  renderod 
aiiy  account,  and  never  paid  the  intorost  due  and  that  Défen- 
dant lias  comerted  the  sum  of  £8,510  ls  5d,  to  his  own  use 
and  profit.  It   would   bo  tedious,  and  I  think  unnecessary  to 
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refei'in  détail  to  tlie  pleadings,  I  shall  therefore  proceeded  at 
once  to  Htato  siiccinctly  iny  views  respecting  each  of  tho  iiioro 
important  points  submitted  for  our  considération.  It  is  to  be 
recollected  that  tlie  suui  of  £3,510  Is  5d,  received  by  Défen- 
dant was  coniposed  of  £8,300  capital  which  belonged  to  the 
trust,  and  of  £210  Is  5d,  being  arrears  of  interest.  As  to  the 
suni  of  £210  Is  5d,  we  ail  told  tluit  that  suni  was  due 
by  Défendant  personally,  to  PlaintifF,  and  cannot  enter  his 
accoinit  as  curator.  Therefore,  judgnient  cannot  go  against 
Défendant  personally  for  that  auiount  in  this  action,  which 
is  brought  for  nioneys  receive<l  by  Défendant  in  his  capacity 
as  curator.  The  next  question  is  as  to  whether  Défendant  is 
liable  to  pay  interest  upon  the  trust  funds  received  by  hini 
before  the  expiration  of  six  nionths  froni  the  tinie  of  the  re- 
celât of  those  funds.  We  liold  that  the  law  does  allow  a  tutor 
or  curator  six  nionths  to  Hnd  an  investment:  but  we  also  hold 
that  from  the  moment  he  uses,  for  his  own  profit,  the  money 
coming  into  his  hatids  as  tutor  or  curator,  however  soon  that 
may  be  after  his  appointment,  his  is  liable  for  interest  there- 
on.  In  the  présent  case,  it  appears  that,  as  soon  as  Défendant 
received  the  sum  of  £3,510  Is  5d,  already  spoken  of,  namely  : 
on  the  15th  February,  1S48,  he  deposited  the  whole  sum  to 
the  crédit  of  his  own  account,  as  a  private  individual,  in  the 
Bank  of  British  North  America.  When  he  made  this  depo.sit, 
Défendant  had  at  his  crédit  £1,140  17s  lld.  In  less  than 
a  montii,  nanjely,  on  the  llth  Mardi,  1848,  Défendant  had 
withdrawn  \)e  chèques  the  whole  of  his  own  moneys,  and  had 
begun  to  use  the  trust  fund.  In  less  than  another  month  from 
the  time  at  which  the  trust  fund  was  so  commenced  to  be 
used.  Défendant,  by  numerous  chèques  drawn,  from  day  to 
day  in  his  own  name,  made  use  of  that  fund  to  the  extent  of 
£3,5})0  12s  5d,  and  in  less  than  three  months,  he  had  use<l 
the  whole  of  the  remainder  oï  the  fund  excepting  £2  4s  7d, 
that  being  the  balance  at  his  crédit  on  the  2nd  June,  1848.  It 
bas  been  contendetl,  and  my  brother  Mondelot  holds,  that 
the  tacts  above  adverted  to  are  not  sufHcient  to  prove 
that  Defen<lant  used  the  trust  funds  for  his  own  profits. 
But  the  Chief  Justice,  and  three  of  the  judges  of  this 
court  are  ot"  opinion  that,  as  Défendant  deposited  the  trust 
fund  to  his  own  crédit,  and,  afterwards,  from  day  to  day, 
drew  out  those  funds  as  if  they  were  his  own,  by  chèques 
.«igtied  by  himself,  and  in  his  own  name,  that  it  became  in- 
cumbent  upon  hini  to  show,  if  he  could,  that  he  had  so  dra'.vn 
ont  the  trust  fund,  for  the  purposes  of  the  trust  ;  and  as  he 
bas  not  attempted  to  do  so,  and  indeed  could  not  do  so,  as  he, 
in  faet,  made  no  investment  for  three  years  afterwards,  the 
conviction   forces  itself   U[)on  our  minds  that  he  niust  bave 
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used  the  trust  funds  for  his  own  purposes.  At  the  argument 
Ijefore  us  it  was  .saicl  that  the  proof  adducod  by  Plaintiff.  as 
to  the  use  of  the  nioney  by  Défendant,  niight  be  sufficient  to 
convince  a  person  ou t  of  court  ;  Init  that  it  ought  not  to  be 
liold  sufficient  by  pei-sons  discharging  judicial  functions.  I 
then  observed,  and  now  l'epeat,  tluit  nien  niust  use  their  rea- 
soning  powers  in  court,  as  they  use  them  out  of  court  ;  and 
that  tlie  sanie  degree  of  évidence  which,  out  of  court,  ought  to 
sîitify  a  nian,  in  niatters  of  the  utmost  importance  to  himself, 
ought  also  to  satisfy  him  in  court,  when  performing  the  im- 
portant (Uities  of  judgeor  juror.  Greenleaf  sa^^s  :  "  By  satis- 
"  factory  évidence,  which  is  sometimes  called  sufficient  evi- 
"  dence,  is  intended  that  amount  of  proof  which  ordinarily 
"  sîitisties  an  unprejudiced  mind  Vieyond  reasonable  doubt." 
ïhe  rule  is  laid  down  in  the  same  way  by  ail  the  writers  on 
évidence.  It  is  acted  upon  constantly  both  hère  and  in  En- 
glîiiid  in  the  most  important  criminal  cases  ;  and  we  cannot 
require,  in  a  civil  case,  a  high^r  degree  of  évidence  than  is 
(loemed  necessary  in  cases  involving  life.  Applying  then  to 
the  présent  case,  the  rules  of  évidence  to  which  I  hâve  just 
advertcd,  after  a  most  careful  examination  of  the  proof  ad- 
duced,  I  must  say  it  removes  from  my  mind  ail  reaaonalile 
doubt  as  to  Défendant  having  used  the  trust  fund,  for  his  own 
benefit,  and  it  is  therefore  my  duty  to  act  upon  that  évidence, 
and  to  concur  in  the  judgment  which  holds  Défendant  liable 
for  interest  from  the  time  he  so  began  to  use  the  trust  funds. 
I  now  pass  to  the  considération  of  the  question  :  is  Défendant 
liable  for  interest  on  the  sum  of  £3,000  subsequently  to  the 
tiiiie  at  which  he  allèges  he  inve.sted  it  ?  ïhe  contention  on 
the  part  of  Défendant  is,  that  in  order  to  invest  the  sum  of 
£8,000,  he,  individually,  tn  ^"^ferred  a  haillewr  de  fondu  claim 
aniounting  to  £3,000  to  Elizabeth  Mc(Jillivra}'  ;  and  that  that 
lady  afterwards  transferred  the  same  hailleiir  de  fonds  claim 
to  him,  in  his  capacity  of  curator,  in  considération  of  £3,000 
paid  from  the  trust  fund,  and  it  is  contended  that  the  sum  of 
£3,000  in  that  way,  due  by  Badgley  and  Abbott  and  becanie 
invested  in  the  said  bailleiw  de  fonds  claim,  and  therefore 
that  Défendant  personally  is  not  liable  for  the  interest.  It  is 
provi'd  however  that  Elizabeth  McCJillivray  gave  no  considéra- 
tion for  the  transfer  made  to  lier  by  Défendant,  as  an  indivi- 
dual  :  and  that  she  received  no  considération  for  the  transfer 
niade  by  lier  to  Défendant  as  curator  :  the  fact  being  beyond 
doubt  that  she  was  a  mère  pr/^'le-notn  in  the  matter.  ïhe  Dé- 
fendant, therefore,  very  properly  admitted  that  the  sole  object 
of  the  transfer  from  him  individually  to  McGillivray  was  to 
vcst  the  sum  of  £3,000  in  him  as  curator.  So  that  the  nuitter 
reduced  itself  to  this  that  Défendant  tus  curator  paid  to  liim- 
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self  as  an  individual,  i'rom  the  trust  l'une!  in  lus  possession 
t'3,000  and  tlicreupon,  as  an  individual,  ho  transferred  tu 
liiniself,  as  a  curator,  tho  huillcvr  de  foixls  claini  of  £8,{)()(). 
The  arran<(enient  tlius  attenipted  to  Le  niade  is  liable  to  twu 
oltjuctions.  In  tlie  first  place,  it  is  proved  that  the  property 
upon  which  the  Ixiilleur  de  fondis  claiui  rests  is  not  worth 
£.S,000  ;  and,  in  the  secontl  place,  it  was,  in  a  légal  point  of 
view  inipossilile,  for  I)efen(lant  as  a  curator  to  buy,  witli 
trust  funds,  froni  hiuiself,  as  an  individual,  adebt  due  to  hini- 
seli".  Eveil  where  there  is  no  trust  involved,  the  fundaniental 
and  well  known  rule  is  that  an  agunt  employed  to  scll  caniiot 
be  himself  the  buyer.  And  with  respect  to  cases  such  as  tin.' 
présent,  the  rule  lias  oi'teii  been  laid  dowii,  inelîect,  as  l'ollows  : 
"  that  where  an  agent  lias  duties  of  a  liduciary  character  to 
perforiii  towards  his  princi[>al,  lie  shall  not  be  allowed  t<j 
enter  into  engagements  in  which  lie  lias  or  can  hâve  a  per- 
soiial  interest  coiiHicting,  or  which  possibly  iiiay  conlliet, 
with  the  interests  of  those  lie  is  bouiid  to  protect."  Tliis  rule 
is  fouiided  upon  the  plainest  principles  of  justice.  It  lias  its 
origin  in  the  Koniau  hiw,  lias  the  sanction  ot"  the  leading  au- 
thorities  in  the  Frencli  law,  and  is  constantly  acted  upon  by 
the  Court  of  Chancery  in  Kngland  ;  and  I  deeiii  it  one  of  our 
inost  important  duties  to  see  it  strictly  enforced,  as  beiiii:' 
absolutely  neeessary  for  the  protection  of  the  interests  of 
niinors  and  otliers  whose  property  is  entrusted  to  the  care  of 
tutors  and  curators  and  other  like  officers.  It  is  not  lioweV(  r 
neeessary  in  the  case  to  dwell  upon  tliis  point,  or  to  cite  au- 
thorities  respectiiig  it  ;  because,  it  was  not  contended,  ainl. 
iiideed,  was  not  likely  to  be  contended,  by  the  learned  couiisi  1 
who  argued  the  cause,  that  Défendant  could,  as  an  individual, 
sell  to  liimseli:"  as  curattn',  the  bailleur  de  fonds  claim  in  ques- 
tion. The  points,  I  believe,  really  relied  on  were,  that  tlir 
transfers  complaiiied  of,  although  tliey  niiglit  be  voidablr, 
were  not  void  ;  that  they  could  not  be  set  aside  in  thr 
absence  of  several  of  the  parties  interested  :  and  that  until  si  t 
aside  they  niust  "ne  held  valid  as  against  ail  the  jiarties.  Tlii'-  ,^ 
is  the  part  of  the  case  that  lias  presi-nted  the  greatest  ditil- 
culty  to  my  mind.  I  readily  admit  that,  as  a  gênerai  rule,  ;i 
deed  cannot  l)e  set  aside  in  the  absence  of  any  of  the  parties 
interestetl.  Nevertheless,  I  do  not  tliink  that  a  curator  wlrn 
enters  into  an  illégal  contract  with  respect  to  the  trust  fuinl 
in  his  hands,  cdi)  be  alloweil  to  avail  himselt'  of  that  contraet. 
to  the  préjudice  of  those  whose  interests  lie  was  bouiid  to 
j)rotect.  The  Plaintitt"  has  plainly  a  légal  right  to  the  interest 
which  she  claims,  and  Défendant  who  was  bound  to  protect 
lier  riglits,  cannot  be  allowed  to  allège  his  own  illégal  act  mi 
as  to  defeat  or  retard  the  eiilorcenient  of  those  rights.  It  lias 
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liceii  s.-iiil  thîit  Defoiulant  would  be  subjcct  to  ffreat  loss  and 
iiioonvfiiifiice  it"  lie  were  retjuire  to  puy  tlie  inteivst  himsell' 
witliout  the  deeds  \mug  sut  tiside  ;  but  \ve  tliink  it  fittiiig 
tliat  tliL-  Idss  or  inconveiiience  resultiiig"  froin  thc  passiiig  oî 
tlic  illf^^d  ucts  in  question  sliould  bo  borne  by  the  party  res- 
])onsiVile  foi'  the  exécution  ofthose  acts,  ratlier  than  by  l'iain- 
tifl'  whos  •  interests  were  under  liis  care. 

Tlie  judf^inent  in  appeal  was  in  the  t'ollowing  words  :  "  The 
Court  considerin<i;  tliat,  in  the  judgnient  ot*  the  Court  below, 
in  so  far  as  it  disniisses  the  deniand  of  Phiintitt"  for  tlie  suni 
of  £217  11  ô,  mentioned  in  tlie  pleadings,  aiid  in  said  judgnient, 
tiiere  is  no  errer,  dotli  contirin  tlie  juJgment,  in  so  far  as 
renards  the  said  suin.  And  seeino'  tliat  it  is  cstablished  that 
Défendant,  in  lus  (piality  of  curator,  to  the  substitution  crea- 
tiil  liy  the  last  will  and  testament  of  Alexander  Mackenzie, 
(iii  tlic  lôth  February,  184S,  received  froin  the  sherirt  of  the 
di'-triet  nt"  Montréal,  the  suiii  of  £3800  ;  aiitl  that  Défendant 
(iii  the  saine  day,  deposited  the  said  suni,  and  also  £217  11  5, 
in  the  Bank  of  Montréal,  to  the  crédit  of  liis  owu  private  ac- 
cnuiit  ;  sL-eiiif^  that,  ininiediately  before,  Défendant  so  deposited 
the  said  trust  tunds  ainounting  to  £8300  to  the  crédit  of  his 
owii  private  account,  the  balance  at  his  crédit  in  the  lîank  was 
•J1I4()  17  11;  aiul  that,  within  one  nionth  froni  the  date  at 
whieh  the  deposit  was  so  inade,  nainely  on  the  14th  Mardi, 
|s4S.  Défendant  had  withdrawn  froin  the  Bank  the  whole  of 
his  (iwii  funds  ;  and  had  beguu  to  use  the  trust  fund,  by 
uiawini;-  cheijues  in  his  own  nanie  individually,  payable  ont 
<if  tlie  trust  iuiid  ;  seeinj^'  that,  witliiu  one  niontli  froni  the 
tiiue  when  Défendant  bei^'an  so  to  use  the  trust  funds,  naniely, 
un  tlif  thirteenth  day  of  April,  184(S,  he  had,  by  nieans  of  va- 
lions cheijues,  in  his  own  naine  individually,  used  the  trust 
fuiids,  to  the  extent  of  £2590  12  5  ;  and  that,  within  -iliree 
nioiitlis  froin  the  tiine  of  wliich  Défendant  so  bei^'an  to  use  the 
trust  funds,  naniely,  on  the  second  day  of  June,  lcS4îS,  lie  bail, 
in  the  saine  nianner,  used  the  whole  of  the  trust  funds  excep- 
tiiij;'  oiily  £2  4  7.  Consideriiig,  therefore,  that  J)efendant  is 
liable  to  nav  interest  on  the  trust  funds  ainountino-  to  £8800, 
IVoiii  the  tiîiKj  at  which  lie  so  began  t(j  use  thc  saine,  to  wit, 
l'iuiii  the  fourteenth  day  of  ^bircli,  1(S4S,  and  that,  in  thejudg- 
111  'lit  of  the  Court  below,  declaring  that  J)eten(lant  bail  a 
ii_:.^ht  tojiold  the  trust  fumls,  until  the  Hfteentb  day  of  Au- 
liust.  lcS48,  without  paying  interest  for  the  saine,  there  is  er- 
nir:  and  coiisideriiii'  witli  référence  to  the  deed  beariiiir  date 
the  twviitieth  day  of  April,  l!S54,  by  which  ]3efendant  trans- 
ferreil  to  Klizabeth  McGillivray,  three  thousand  pounds,  ilue 
lu  liiiii  by  Baixjlev  and  AnHoTT,  under  deed  of  sale  bearing 
date  the  fourteenth   day  of  February,   1.S54,  that  Deft;ndant 
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hath  expressly  ailmitted  that  the  transfer  was  made  to  Eliza- 
beth  McGillivray  without  any  considération  therefore  Imving 
been  paid  by  lier  and  that  Défendant  hath  also  adinitted  that 
the  transfer  subsetinently  made  by  Elizabetli  McGillivray  of 
the  last  mentioned  debt  of  three  thousand  pounds,  to  Défen- 
dant, in  lus  capacity  of  curator,  was  also  made  without  any 
considération  having  been  received  by  lier  :  and  seeing  that 
Défendant,  in  answer  to  the  twenty-sixth  interrogatory  sub- 
niitted  to  him  hath  said  "  The  sole  object  oî  the  transfer  froin 
"  me  individiially  to  Elizabeth  McGillivray  was  to  vest  the 
"  sum  of  three  thousand  pounds,  in  me  as  curator  to  the  subs- 
"  titution  under  the  will  of  Alexander  Mackenzie  ;  and  consi- 
dering,  therefore,  that  it  is  manifest  that  Elizabeth  McGillivray 
had  no  real  interest  in  the  transfei-s,  and  was  inerely  a  préte- 
nom  in  relation  thereto  :  and  considering  that  Défendant,  in 
his  capacity  as  curator,  could  not  purchase  from  himself  indi- 
vidually  and  in  his  own  right,  the  debt  of  three  thousand 
pounds,  and  that  lie  coidd  not  indirectly,  with  the  assistance 
of  a  préte-novi,  do  an  act  which  lie  could  not  do  direetly  in  his 
own  name,  and,  therefore,  that  said  two  transfers  are  illégal 
and  not  binding  upon  Plaintiff,  wlio  moreover,  is  not  proved 
to  hâve  acquiesced  in  the  same  :  and  considering  that  Défen- 
dant, by  alleging  his  own  illégal  acts,  namely,  the  exécution 
of  the  two  deeds  of  transfer,  cannot  defeat  or  delay  plaintiff 
in  the  exercise  of  lier  lawful  riglits  against  him  ;  and,  there- 
fore, that,  in  the  judgment  of  the  Court  below  maintaining 
the  exception  cf  Défendant  founded  upon  said  two  deeds  of 
transfer,  there  is  error,  the  court  doth,  in  conséquence,  re- 
ver,se  the  judgment  complained  of,  reiidcretl  by  the  Superior 
Court,  at  Montréal,  on  the  thirty-tirst  day  of  October,  18G2, 
excepting  only  in  so  far  as  it  bas  been  hereinbefore  in  part 
contirmed  ;  and  proceeding  to  render  the  judgment  which  the 
Court  below  ouglit  to  bave  rendered  in  the  premises,  doth  dis- 
miss the  peremptory  exception  filed  by  Défendant  on  the 
third  day  of  June,  18(51,  and  doth  maintain  the  débats  de 
compte  filed  by  Plaintifi",  in  so  far  as  regards  her  claini  for 
interest  on  the  sum  of  three  thousand  three  hundred  pounds 
from  the  time  Défendant  so  began  to  use  the  same,  to  wit, 
the  fourteenth  day  of  Mardi,  1848,  and  also  in  so  far  as 
regards  the  balance  of  interest  due  to  Plaintiff  from  the  said 
fifteentli  day  of  August,  1848,  until  the  thirteenth  day  of 
Septemlier,  1860:  And  the  Court  doth,  in  consequerfce,  con- 
demn  Défendant,  as  well  individually  and  personally,  as  in 
his  capacity  as  curator  to  the  substitution,  to  pay  the  Plaintif! 
the  sum  of  £404,8,0^,  that  is  to  say  eiglity-two  pounds,  ten 
shillings,  currency.  being  interest  on  the  sum  of  three  thou- 
sand  three  hundred    pounds,   from    the   fourteenth    day   of 
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Mardi,  1.S4S,  when  Défendant  so  began  to  use  the  same  iintil 
tlu'  fiftt'eiith  (lay  of  August,  184(S,  and  being  tbe  balance  of 
inteiest  due  upon  the  sum  of  £3,300,  froni  the  15th  day  of 
An<''iist,  1.S48,  until  the  13th  day  of  September,  1860,  af ter 
(le(hicting  tlie  commission  charged  by  Défendant  and  not  con- 
tusted  by  Plaintiff.  And  the  court  doth  condemn  Défendant 
to  pay  i'iaintiff  interest  on  the  sum  of  £464,3,0^  from  the 
KUli  day  of  September,  1860,  date  of  service  of  process  until 
paiil,  and  costs  of  suit  as  well  in  tins  court  as  in  the  court 
îielow  :  reserving  to  Plaintiff  her  recourse  against  Défendant 
for  tlic  recovery  of  the  above  mentioned  sum  of  £217,11,5. 
Judge  Mondelet  dissenting.  (9  /.,  p.  113.) 

ToiUiAXCE  and  Morris,  for  Appellant. 

H.  Stuart,  for  Respondent. 
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ORDER  OF  REFERENCE  TO  TAKE  ACeOUNTS. 

Privy  Council,  16th  Ferruary,  1838. 

On  Appeal  from  the  Court  of  Appeal  for  the  province 
of  Lower-Canada. 

James  Hutchinsox,  Appellant,  and  Robert  Gillespie  and 
others,  Respondents. 

Onler  of  référence  to  take  accmint,  &c.,  made  pursviant  to  tlie  powers 
coiitiiined  in  îîrd  and  4th  Wm.  IV,  c.  41,  s.  17,  nctwitlistanding  tlie 
(lissent  of  tlie  Kespondent's  Counsel,  to  the  Court  referring  the  same. 

In  tins  case  a  référence  was  made  under  the  spécial  powers 

contiiined  in  the   Privy   Council   act,  3  and   4   VVm.  IV,  c.  41, 

s.  17,  to  H  référée  appointed  by  the  Judicial  Committee,  who 

\v;is  iiivested  with  tbe  same  power  and  authority  as  a  master 

iii  cliiuicery.   The  appointment  being  the  first  that  has  taken 

])l;iCL',  the  circunistances  of  the  case  and  the  order  of  référence 

are  stated.   The  question  between  the  parties  respected  the 

lioht  to  certain  pro})ert3''   in   the   hands  of  the  late  tirm  of 

'^l"'"'JO  '^'1*'  Hutchinson,  claimed  by  Appellant,  the  brother  of 

William   Hutchinson,  as  the  separate  estate  of  a  partnership 

carriod  on  between   hiraself  and  bis  brother,  under  the  style 

|of  William  and  James  Hictchivsov,  and  decreed  by  the  judg- 

ment  of  the  Court  of  Appeals  to  be  the  gênerai  estate  of  the 

jabnvt'  partnership  of  i^^^vaijij  and   Hutchinson,  and  as  such 

liable  to  the  debts  of  that  firm.  Respondents  were  creditors  on 

tliL'  firm  of  Spra(j(j  and  H^itcfiiason ,  and   the  proceeding  ori- 

iginated  in  their  suing  out  a  writ  of  attachment,  or  saisic- 

larrc't,  against  certain  goods  and  efîects  in  the  hands  of  the 

giuniKlice  of  the  court  iVr  sale,  on  account  of  the  partnership 
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oi'  William  Jami's  Hutchinson.  Appellant,  besidos  clainiiiii,' 
on  the  separato  cstate  of  William  HutchinsoM,  hclcl  sevonty- 
five  proiïiissory  notes,  payal)le  to  tlic  finn  of  Spragg  and  Haf- 
cldnsmi,  upon  which  lie  claiined,  on  the  ^'round  that  they  were 
ffiven  for  the  proceeds  of  the  sale  of  property  belongfinj,' 
to  the  finn  of  which  he  was  a  partner,  a  spécifie  lien.  By  tho 
judgnient  of  the  Court  of  King's  Bench,  the  saisie-arr<^t ,  or 
attachment,  was  declared  valid,  but  certain  goods  atid  inonies 
therein  specified,  including  the  amount  of  the  promissory  notes 
scizeil  by  virtue  thereof,  were  declared  the  property  of  Appel- 
lant, and  were  ordered  to  be  delivered  up  to  him.  This  judg- 
mcnt  was  reversed  by  the  (^ourt  of  Appeals,  from  which  déci- 
sion the  pi'esent  appeal  was  brought. 

The  Attorxey  Général  (Sir  John  Campbell),  Mr.  Wight- 
MAN,  and  Mr.  Dowlixg,  for  Appellant. 

Sir  William  Follett,  Q.  C,  and  Mr.  Watsox,  for  Respon- 
dents. 

In  the  course  of  the  argument,  Mr.  Baron  Parke,  recom- 
mended  a  référence  to  an  arbitrator  to  take  an  account,  and 
ascertain  if  anything  was  due  to  the  estate  of  William  Hut- 
chinson  on  account  of  the  partnership  of  Williaia  and  Javue 
H atchinsov ,  Irom  the  estate  of  Spragg  and  Hutchinson,  with 
spécial  direction  to  report  the  same,  and  liberty  to  report 
spécial  circumstnnces  ;  Respondent's  counsel,  however,  declined 
to  acquiesce  in  this  proposition  or  to  agrée  with  Appellant  s 
counsel  in  the  appointment  of  a  référée  ;  their  Lordsliips  accord- 
ingly,  under  the  authority  of  the  act  of  Parliament,  took 
upon  themselves  to  refer  the  matter,  and  appointée]  William 
Fry  Channel,  barrister-at-law,  to  détermine  and  report  thereon. 
The  following  is  the  order  passed  by  Her  Majesty  in  council, 
on  the  IGth  of  February  1838  :  "  At  the  Council  Ch.ambor. 
Whitehall,  the  16th  of  February,  1838.  By  the  Right  Hono- 
rable the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council. 

"  Whereas,  by  virtue  of  an  act  passed  in  the  3rd  and  4tli 
years  of  the  reign  of  His  late  Majesty,  entitled  "  An  Act  for 
the  botter  administration  of  Justice  in  His  Majesty's  Pri\  y 
Council,"  it  was  enacted  by  the  I7th  section  of  the  said  Act 
that  it  should  be  lawful  for  the  Judicial  Committee  of  the 
Privy  Council  to  refer  any  Matters  to  be  examined  ami 
reported  on,  to  such  person  or  per.sons  as  should  be  appointed 
by  His  Majesty  in  Council,  or  by  the  said  Judicial  Committrc, 
in  the  same  manner,  and  for  the  like  purposes,  as  matters  an 
referred  by  the  Court  of  Chanccry  to  a  Master  of  the  saiil 
court,  and  that  for  the  purpose  of  that  act,  the  said  person  «n' 
persons  so  to  be  appointed,  should  hâve  the  same  powers  aii'l 
authorities  as  are  now  possessed  by  a  Master  in  Chanecrv 
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Aiul  wliereas  His  late  Majesty  was  pleased  by  His  Onler  in 
Council  of  tlie  Kith  June,  l(S36,  tu  refcr  unto  this  Comniittee 
tlio  liumble  pétition  and  appeal  of  James  Hidchinson,  of 
Lfods,  in  the  connty  of  York,  nierclmnt,  agaijist  Robert  Gil- 
Icspir,  of  London,  Georcfe  Moffat,  of  Montréal,  in  the  province 
of  the  Lower  Canada,  William  Finley,  of  Québec,  Williwni 
Ht'"phenfi  and  John  Jumiewn,  of  Montréal  aforesaid,  and 
Ale.ninder  Gilleupie,  of  Montréal,  merchants,  ti'ading  under  the 
firin  of  GiUesj^ie,  Mojfat  &  Go.,  froin  a  sentence  or  the  Court 
of  Appeals  for  the  province  of  Lower  Canada,  dated  the  80th 
of  July,  1.S84.  The  Lords  of  the  Comniittee  hâve  this  day 
taken  the  said  appeal  into  considération,  and  having  heard 
counsel  on  both  sides,  their  Lordships  are  pleased  to  order 
déclare  it  as  their  opinion,  and  it  is  hereby  ordered  and 


iim 


(leclared,  that  the  goods  clainied  by  the  petitioner  in  interven- 
tion were  before  and  at  the  time  of  the  aeizure,  under  the  process 
of  attachment  or  saisie-arrêt,  the  property  of  the  said  Javies 
iiiul  William.  Hidchi.nson,  and  that  the  said  James  Hutchin- 
son  is  entitled  to  the  sanie,  notwithstanding  any  possession  or 
ownership  by  Spragij  and  Hutchinson,  but  that  the  said 
James  H utchinson  is  entitled  only  subject  to  the  right  which 
Respondents  hâve  acquired  by  virtue  of  their  process  of  at- 
tachment or  saisie-arrêt,  which  interest  is  declared  to  be  one 
moicty  thereof,  subject  to  the  partnership  debts  and  engage- 
ments of  William  and  James  Hutchinson,  and  to  the  account 
between  the  said  Wdlia'm,  and  James  Hatchinson  relating 
to  partnership  transaction.  And  their  Lordships  are  further 
pleased  to  direct,  that  in  order  to  ascertain  the  true  value  of 
such  interest,  it  be  referred  (pursuant  to  the  power  given  to 
tlu;ir  Lordships  by  the  I7th  section  of  the  Act  aforesaid,)  to 
William  Fry  Channel,  barrister-at-law,  (who  shall  liave  the 
(saine  power  for  this  purpose  as  a  Master  in  Chanciuy,)  to  take 
an  account  of  the  partnership  crédits,  debts  and  engagements 
in  Leeds,  as  well  as  in  Canada,  or  elsewhere,  and  to  ascertain 
whetherthe  said  William  Hutchinson  had  to  the  time  of  the 
said  seizure  any,  and  if  any  wdiat,  interest  in  the  said  goods, 
after  taking  the  .said  accounts.  And  their  Lordships  do  further 
lUieet,  ( by  consent  of  the  parties,)  that  for  the  purpose  of  in- 
vestigating  the  accounts  of  the  said  partnership  in  Canada, 
the  said  William  Fry  G  h  an  nell  shall  hâve  the  power,  if  neces- 
^ury,  to  appoint  another  person  in  Canada  to  take  the  ac- 
counts there,  and  to  report  to  him.  And  their  Lordships  are 
further  pleased  to  order,  that  ail  the  books,  accounts,  papers 
mikI  writings  in  Canada,  of  the  partnership  of  Sjrragij  and 
Hatchinson,  OY  of  either  of  the  individual  partners,  and  ail 
other  books,  accounts,  papers  and  writings  in  Canada  liled  by 
either  of  the  said  parties,  in  this  or  any  other  cause   in  the 
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Court  of  Kin^'H  Bench,  and  tlie  sjiid  Court  of  A])penls  For  tlic 
])r()viiico  of  Lower  Caïuula,  or  by  WiUidni  Hhichvood  an<l  F. 
A.  La Rocq lie,  nhiiW,  upoii  the  ri'(|Ui'st  of  (litlier  of  tlio  said  pai'- 
tios,  ln!  produced  and  dolivorod  up  l)y  tliu  proi)er  oHiccrs  of 
tiio  said  courts  res[)ectively  to  the  respective  parties  or  tlieir 
agents  tliere,  for  tlie  better  investigation  of  tlie  accounts,  and 
luakingthe  in(|uiries  hereby  directed,  an<l  that  for  that  pur- 
pose,  the  said  Court  of  Appeals  and  Court  of  King's  Bench 
for  the  district  of  Montréal,  sliall,  upon  application  of  either 
of  the  parties,  niake  and  exécute  sucli  orders  froin  tinie  to 
time  as  niay  be  necessary.  And  their  Lordships  are  further 
pleased  to  order,  that  the  said  ]\'iUi(nn  Frij  C/umnell,  do 
inquire  and  report,  whether  the  seveiity-five  promissory 
notes,  which  hâve  coine  intothe  possession  oï  J<i)ncs  Hittchia- 
son,  (as  is  set  forth  in  the  judgnient  of  the  Court  of  Appeals 
aforesaid,)  were  at  the  time  of  the  exécution  of  the  said  at- 
tachinent  or  sawie-arrèt  the  property  of  Spraç/]/  and  Hul- 
chinmn,  or  of  the  said  Jdmes  and  WiUvuii  HiùchinHon  or  of 
James  Hatchinson,  as  V)eing  given  for  the  aniotnit  of  the  pro- 
ceeds  of  the  sale  of  their  or  his  goods,  or  otherwise.  And  their 
Lordships  do  further  direct,  that  the  said  Court  of  King's 
Bench  for  the  district  of  Montréal  shall  niake  such  order  as  to 
the  said  court  shall  seeui  nieet,  on  application  of  either  of  the 
parties  respecting  the  safe  custody  or  investnient  of  the  sum 
or  suins  of  niouey,  goods,  wares,  nierchandise  and  effects  now 
in  the  hands  of  the  several  garnishees.  And  their  Lordships 
do  direct,  that  the  said  Willitun  Frj/  Clumnell,  nhiM  ascer- 
tain  what  is  herein  set  forth,  anil  re{)ort  the  sanie  unto  tins 
conimittee  with  ail  convenient  speed,  and  that  he  shall  niore- 
over  hâve  the  power  to  report  to  this  connnittee  froni  time  to 
time,  at  the  rec|uest  of  the  parties,  or  of  eacli,  or  either  of  the 
parties,  or  in  his  final  rei)ort,  such  spécial  matters  as  may 
arise  connected  with  the  subject  matter  of  this  investigation. 
And  their  Lordships  are  further  pleased  to  direct,  that  the 
appeal  of  Hufchinson  and  LaRocqiie,  do  stand  over  until 
ai'ter  the  said  ^Vlllialn  Frij  ('hanoell  shall  hâve  made  his 
report."  (2  Moore's  Rep.  P.  C,  p.  248.) 
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PATMENT  IN  COURT.-PROCEDURC. 

Sri'EKioK  Court,  Montréal,  LSth  Juno,  \H!Srt. 

Coriuu  Bou'EX,  C.  .T.,  Vankelson,  .]. 

(iiM.Ksi'iE  l't  al.,  r.s.  Si'RAon  et  al.,  and  McCîiLL  et  al.,  Garnis- 
sIr'ch,  an<l  HrrcHrxsoN  et  al,  intcrvoninfi;  parties  :  Mait- 

I.AND  et  al.  l'.s'.  The  SAME;  JoRDAX  et  al.  rs.  TllE  .SAME. 

//(/(/  .•  Tliat  an  interveniiij;  paity  w lin  chiiins  tlie  pax mont  \)\  tlio  l'm- 
tlidiiotury  of  a  .snni  cif  nuiney  nndcr  a  jniljjmcnt  in  his  f'avour,  i.s  Ijonnd 
1(1  ).'ive  iiotico  (()  ail  tlio  parties  in  tlie  record  of  lus  application  to  tlio 
Court  for  sud  1  moneys.  (1) 

Tlie  t)rij,'inal  Plaintifi's,  (  Jillespie  and  otlicrs,  on  the  9tli  .Inl^-, 
ISiiô,  sued  ont  a  Writ  of  Attaclnnent,  nnder  wliieli  a  lai'oc 
(|Uaiitit3'  of  efiects  and  nionies  were  seized,  as  well  in  tlie  pos- 
session of  Défendants,  John  Spra;:^^,  and  William  Hntchinson, 
as  in  the  possession  of  Januïs  H.  Lainhe,  and  of  Stewai't 
Sp^Jlo■^^  ami  \V.  Spra^fj,  and  varions  othri'  (Jarnishoes,  Hy  tlio 
.luiliiiiieiit  of  the  C'onrt  of  Oriîrinal  Jnrisdiction,  rendered  on 
the  Util  February,  lcS83,  the  Attaclnnent  in  the  haiids  of 
J)efendants,  as  co-partners,  and  of  John  Spra^^  individnally, 
niiii  of  James  H.  Lanibe,  Stewai't  Sjiraojr,  and  William  Sprao<r, 
FraïK/ois  X.  De.sjardins,  and  Benjamin  Ansel,  was  <leclared 
jfood  ;  but,  as  to  certain  ^oods  and  moneys  seized  in  the  liands 
of  the  Défendants,  in  those  of  Lamlie,  and  Stewart,  and  W. 
Sprao^,  viz.  :  Ist  Certain  ^oods  enumerated  in  the  Jud^-ment  : 
2iid  £8450  15s  3d.,  being  the  proceeds  of  other  «roods  sold  by 
Laiiibe  ;  and,  8rd  £280  10s.  Od.,  received  by  S.  and  W.  Spra^f»-, 
it  was  ordered  "  that  the  aforesaid  goods,  vvares,  merchandise, 
uiul  etiects,  so  attachée!  and  seized  in  the  hands  of  Défendants 
and  of  John  Spi'agg,  (viz.  :  those  especially  enumerated  in  the 
Judginent)  be  delivered  up  to  James  Hutchinson,  and  that 
.hunes  Henry  Lanibe  do  pay  over  to  Hutchinson  the  sum  of 
£3450  15s.  8d.,  and  also  that  James  Heniy  Lanibe  do  restore 
and  delivt.'r  up  to  Hutchinson  the  remainder  of  the  .said  goods 
wares  and  merchandises,  so  by  hini  received,  and  wliich  still 
l'iinain  in  his  possession  unsold,  as  stated  in  the  déclaration 
inade  by  him  as  tiern  saisi  on  the  lOtli  day  of  February,  1(S26, 
and,  in  default  thereof,  it  is  adjudged  that  James  Henry 
Lanibe  do  pay  to  Hutchinson  the  sum  of  £1917  15s.  Gd.,  the 
invoiee  value  of  the  goods  so  reiiiaining  unsold,  and  it  is  also 
îiiljudge<l  that  S.  and  W.  Spragg,  do  pay  over  to  James  Hut- 
chinson, the  said  sum  of  £230  10s.  Od.,  by  them  declared  tobe 
in  their  hands.  And  it  is  further  ordered  and  adjudged  that 
James  Henry  Lambe,   Fran(,'oiH  Xavier  Desjardins,  and  Ben- 

(!)  V.  art.  543,  C.  F.  C. 
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jamin  AiihoH  do  puy  into  tlio  Imiids  of  thc  l'rotlioiiotary  of 
tins  Court,  to  tiwiiit  tho  furtlioronlcr  thcn^)!',  tho  mont-ys  hy 
tliein  (leclarcd  soverally  to  be  in  tlioir  haiuLs  heloni^in^  to 
Détendants,  that  is  to  say,  Janit'H  H'onry  Lanilto,  tho  Huni  ul' 
£300  lOs.  Hhd.,  Franc.'ois  Xavier  De.sjardins,  the  suni  of  .C2h| 
8.S.  4d.,  and  Benjamin  Ansell,  the  suni  of  £83  17  s.  lOd.,  for 
the  payinent  of  which  said  .several  «unis  of  money  as  aforesaiil 
.laines  Henry  Ijjiinlte,  Stewart  Spra^fg,  and  William  S|ii'a<f;f, 
Fran(,'oi.s  Xavier  Desjardins,  and  Henjaniin  Ansell  sliall  he,  ami 
tliey  are  hereby  adjudged  to  be  sevei'ally  held  and  bonnd  by 
ail  due  course  of  law,  and  upon  payment  thereof  whoUy  di.s- 
cliarfjed.  And  it  is  ordered  that  tlu;  several  other  goods,  chat- 
tels,  and  etiects  attached  and  seized  in  the  hands  of  Défen- 
dants and  of  John  'Spnigg,  be  delivered  up  to  the  SheritI",  tu 
be  sold  according  to  law,  and  the  proceeds  thereof  brought 
bet'ore  this  Court.  And  it  is  adjudged  that  PlaintiH's  do  reco- 
ver  their  costs  on  the  Saisie  ArnH,  and  attachnient  atoresaid 
by  them  made,  in  the  hands  of  James  Henry  Land)e,  Fran<,'ois 
Xavier  Desjardins,  and  Benjamin  Ansell,  and  that  the  Sdisic 
Arrêt  made  in  the  hands  of  Peter  McGill,  William  Hutchin- 
son,  and  Andrew  Shaw,  as  Trustées  of  the  estate  of  Andrew 
Porteous,  and  of  James  Fencer,  of  James  Ellice  Campbell,  and 
John  Campbell,  be  discharged.  "  From  this  Jud^nnent,  Gilles- 
pie  and  others,  the  Plaintiti's,  appealed,  and,  on  the  30th  July 
1«S34,  the  fonner  Judgment  was  rever.sed,  and  the  seizure  in 
the  hands  jis  well  of  Défendants,  as  of  Lambe,  of  Stewart  and 
William  Spragg,  and  of  Fran(,'ois  Xavier  Desjardins,  and  Ben- 
jamin Ansell,  was  declared  good,  the  whole  of  the  moneys  and 
effects  seized  being  declared  to  be  the  property  of  Défendants, 
and  Défendants  and  Garnishees  were  ordered  to  deposit  the 
moneys  and  effects  seized  with  the  Protlionotary,  at  Montréal 
to  the  end  that  such  «a-der  of  distribution  should  be  made  as 
the  Court  below  might  direct.  In  confornnty  with  this  Judg- 
ment,  varions  orders  were  given  directing  that  the  creditcas 
of  Spragg  and  Hutchinson,  who  were  insolvent,  and  to  whoin 
the  Court  below  had  adjudged  that  a  portion  of  the  mone\s 
and  effects  seized  lielonged,  (the  Court  of  Appeals  having  ex- 
tended  the  like  Judgment  to  the  remainder,)  should  be  calleil 
in  by  advertisement  in  order  that  a  distribution  nnght  take 
place,  and  a  very  large  number  of  claims  were  accordingly 
Hled.  From  this  Judgment,  James  Hutchinson  brought  hia  ap- 
peal  to  the  Privy  Council,  and  by  an  ox'der  of  that  tribunal, 
of  the  15th  June  183G,  it  was  declared  that  "  the  goods" 
claimed  by  Hutchinson  were  the  property  of  James  and  Wil- 
liam Hutchinson,  and  that  it  be  referred  to  Sergeant  Channtl, 
to  détermine  what  the  interest  of  William  Hutchinson  as  a 
partner  of  James  wsus  in  them,  and  that  tl»e  Attachnient  >)f 
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l'Iiiititiffs  iii  rt'.spfct  of  surli  iiitorcst  ini<^lit  Im' prcsorvcd.  (I) 
On  tlif  2.')tli  of  May,  ISÔU,  St-rj^'cant  Cluiimt'l  rcportcMl  "  tlmt 
William  Hutchinsoii  lin<l  no  iiiltTcst  \i\  thv  (joixis  no  màzcil," 
ami.  «III  tho  lîitli  July,  IMÔG,  tlic  Lonls  of  thc  IVivy  ('ouncil 
wti'i'  pleaHi'd  to  report  to  lier  Maji'sty,  iih  tlioir  opinion,  "tlmt 
it  ai'p<arin;4:  l»y  saitl  Report,  William  Hutehinson  had  not,  at 
tlio  tune  of  tlie  seizuro,  any  interest  in  th*;  fjoods  inontioned  in 
tlic  order,  after  takinjr  tlu;  accounts  tliertnn  nientioned,  it 
(Hi<,dit  to  l/c  declared  tliat  tlie  Attacliinent  issued  a^ainst  said 
ffdods  and  notes  by  Kespondents  ou^ht  to  be  discliar^ed,  and 
tliut  tlie  <;oods  and  notes  jiihI  any  inonics  in  the  luinds  or 
power  of  Ke.Hpyndents  reali/od  or  received  therefrotn  oughtto 
Im'  delivered  to  James  Hutchinson,  and  their  Lordslûps  fur- 
tlicr  report  tliat  the  sentence  of  the  Court  of  Appeals  of  the 
Province  of  Lower  Canada,  of  the  80th  July,  LS.'M,  ouffht  to  be 
Viuied,  8o  as  to  fjive  effect  to  the  foregoin^jf  déclaration.  " 

"  Her  Maje.sty  havinff  taken  the  said  report  into  considéra- 
tion, waspleased,  by  and  with  the  advice  of  Her  Privy  Coun- 
cil,  to  appnjve  thereof,  and  to  order  a.s  it  is  hereby  orderod, 
tliat  it  be  and  it  is  <]eclare<l,  tlmt  the  attaclunent  issued 
aj,'Jiiiist  said  rjoods  an<l  notes  by  llespondents  oufjfht  to  be 
discharffed,  and  that  the  go<xls  and  notes,  and  any  nionies  in 
tlie  liands  or  power  of  Respondents  realized  therefrom,  ought 
to  be  delivered  to  James  Hutchinson,  Appellant,  and  that  the 
sentence  of  the  Court  of  Appeals,  of  the  30th  July,  KSÎU,  be, 
iiiid  the  same  is  hereby  varied  so  as  to  give  effect  to  said  dé- 
claration and  report." 

On  the  lOth  ^îay,  ISôô,  James  Hutchinson  moved  the  Court 
that  the  Prothonotaries  be  lieM  to  pay  over  to  hini  the  aum 
nf  £ô()5(i  iMs.  9d.,  which  sum  was  stated  by  him  to  havo  been 
(leposited  in  the  liands  of  the  Prothonotaries  Vjy  Lanibe. 

Peu  Cuhiam  :  The  court  having  heard  Edmund  Barnard, 
attorney  for  James  Hutchinson,  InterveningParty  in  the  above 
iiaiiiecl  cases,  upon  bis  motion  of  the  lOth  day  of  May  last,  and 
Rose  and  Monk,  Attorneys  for  Alfred  K.  Lavicount,  another 
ni  the  Intervening  parties,  wliereby  be  demands,  on  behalf  of 
James  Hutchin.son  that  the  Protlionotary  do  forthwith  pay 
over  to  him,  James  Hutchinson,  the  sum  of  £505()  IHs.  9d. 
ileposited  in  the  hands  of  the  Protlionotary  by  James  Henry 
Laiiibe,  one  of  the  Garnishees  in  thèse  causes,  on  the  20th 
.lune,  1S42  :  and  the  Court,  seeing  that  the  only  persons 
named  in  thèse  causes,  upon  whom  notice  of  the  motion  has 
been  criven  and  made  are  S.  VV.  Monk,  one  of  the  joint  Pro- 
thono.aries  of  this  Court  ;  Ro.se  and  Monk,  attornies  for 
Alfred   K.   Lavicount  and    F.  Criffin,   Attorney   for   Robert 


(  I  )  V.  supra,  p. 
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Gillospie  et  al.,  Plaintiffs  iii  ono  of  the  causes  under  the 
n*^  168,  wliereas  ail  the  parties  in  the  three  causes  ought  to 
hâve  had  due  notice  of.  tlie  motion  ;  considering,  also,  tliat 
sonie  of  th(;  parties  in  the  three  causes  hâve  died  pending 
thèse  suits,  and  that  no  reprise  d'inutance  has  been  had,  for 
the  purpose  of  representing  the  deceased  persons,  as  l)y  law 
ou^ht  to  hâve  been  doue  ;  considering,  further,  that  the  rights 
of  the  several  Tntervening  Parties  anil  others  hâve  not 
been  adjudicated  upon,  nor  issue  joined  thereon  ;  and 
that  the  décision  of  Her  Majesty  in  lier  Privy  Council,  referred 
to  in  the  motion,  vvere  made  and  rendered  as  betvveen  James 
Hutchinson,  Appollant,  and  Robert  C'Uespie  et  al.,Respondcnts, 
must  be  considercd  as  but  res  inter  (dios  acta  and  not  bindin^f 
upon  third  parties  having  claims  yet  undecided  before  tins 
court,  in  respect  of  the  monies  so  tleposited  by  James  H. 
Lambe  :  the  court  doth  therofore  order  and  adjudge  that 
James  Hutchinson  take  n(jthing  by  his  motion  of  the  IDth  May 
last,  and  the  same  is  hereby  dismissed.  (G  J.,  p.  25.) 

F.  Griffix,  for  Phiintiffs,  Gillespie  et  al. 

E.  Barnard,  for  Hutchinson. 

Rose  and  Monk,  for  Lavicount. 


SUBSTITUTION  OF  ATTDRNETS. 

SuPERiOR  Court,  Montréal,  30th  March,  18G1. 

Coram  Badgley,  J. 

(iiLLESPiE  et  al,  w.  Spraog  et  al.,  and  James  Hutchinson, 
intervening  party. 

Held  :  Wliere  an  attorney  ad  litein  lias  represented  a  party  in  a  cause 
subséquent  to  jud^rrnont,  anotlier  attorney  ad  likm  oaniiot  re^nlarly 
take  prooeedinjrs  on  l)elialf  of  snch  party  withont  a  .substitution  in 
place  uftlje  tirst  attorney,  and  tliat  tlie  motion  of  tlie  first  attorney  as 
on  belialf  of  vsueb  paity,  tliat  ail  procoedintrs  of  tlie  second  attorney  in 
the  name  of  sueli  party  bo  rejected  froni  the  record,  will  be  grantod.   (1) 

Edtnund  Barnard,  as  attorney  for  James  Hutchinson,  on  the 
iHtii  February  1861,  made  the  foUowing  motion,  that,  inas- 
much  as  Cross  &  Bancroft,  profiîssing  to  represent  James 
Hutchinson,  one  of  the  intervening  parties  in  thèse  united 
causes,  hâve,  on  the  twenty-fourth  day  of  Decend)er  last,  mov- 
ed,  this  honorable  court  for  a  rule  against  Sanmel  Weiitwortli 
Monk,  to  shew  cause  why  lie  should  not  be  held  to  pay  him, 

(1)  V.  art.  200  C.  P.C. 
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James  Hutchinson,  the  suni  of  £4,750,  <Ss.  Ohd.  now  beforo  this 
cMjiut,  (leposited  by  one  oi'  the  CJartiisliees  in  tliis  cauHr 
wlicivupoii  a  rulo  has  issued  a<^ainst  Monk,  aiul  procccdiiifr.H 
liave  Ik'I'H  luul  on  saiil  riile  \vlncli  are  still  ])LMidingan(l  wliereas 
tlie  undi'i'sioned  was  on  tho  twenty-tliird  day  of  Uctober,  lSô4, 
in  virtuc  of"  a  judgnient  of  tliis  court,  substitutud  in  due  forni 
(}f  law  to  Peltier  &  Boui'rot,  wlio  theniselves  had  Vjeen  substi- 
tutcd  undor  a  like  judi^nient  rendered  on  tlie  fiftl»  day  of 
Octolier,  1S52,  to  Philippe  Bruneau,  the  Attorney  of  Record 
of  James  Hutchison,  at  the  date  of  the  final  judo-aient  ren- 
dei'ed  by  the  hite  Court  oï  King's  Bench  on  the  eleventh  day 
of  February  lSo3,  and  the  undei-signed  bas  acted  and  is  still 
acting  i  thia  cause  as  the  attorney  of  James  Hutchinson. 
"  And,  imi  nmcli  as  the  motion  of  Cross  &  Bancroft  was 
wiiolly  uiiauthorised,  and  was  inade  without  the  knowledge, 
participation  or  consent  of  the  undersigned  who  disa[)proves 
of  said  motion  :  "  That  the  motion  of  the  tw(;nty-fou]'th  day 
of  December  last  and  the  rule  founded  thereon,  and  ail  pro- 
ceedings  arising  therefrom,  be  struck  fioni  the  fyles  of  this 
court  and  rejected  from  the  record,  and  ail  ordera  entere<l 
n])on  said  motion  or  rule  discharged."  After  hearing  and  déli- 
héré,  the  court  granted  the  motion.  (0  J.,  p.  2S.) 

Edmuxi)  Baunaud,  for  Hutchinson. 

Cuoss  and  BAXCHorr,  nioving  in  bis  name. 


REPRISE  0'INSTANCE.-PROCEDURE. 

SuPEiiiou  Court,  Montréal,  30th  April,  IMGl. 

Coram  Badgley,  J. 

(Jll.LESPiE  et  al.,  i'.s'.  SpuA(J(i  and  divers  intervening  parties 
and  William  Mann  e/ ^^L,  nioving  for  reprise  d'iasUivce. 

Hi'ld  :  T  h  at,  lifter  a  Ihial  jiidjrinent  in  a  cause  wlierein  are  soveral 
interveniiiji-  parties  as  well  as  Plaintiil"  and  Défendant,  a  motion  by 
parties  representing  theniselves  to  1)0  the  nniversal  le;iatees  of  tnie  of 
llic  iiiterveninf:  parties  deceased,  lo  be  allowed  to  take  np  tho  iuntmtci' 
iii  place  of  the  deceased,  will  be  rejected  as  not  in  accordance  with  the 
lirnvédvvv  and  practlce  oftlie  court.  (1) 

William  Mann  and  others,  representing  themselves  to  be 
miiversal  legatees  under  the  last  will  of  James  Hutchinson, 
m\  intervening  party  in  the  cause,  now  deceased,  moved  the 
court  to  be  alloweil  to  take  up  the  imiKnce  in  the  place  and 
stead  of  James   Hutchinson.   The  court  n\jected   the  motion, 

(1)  V.  iirt.  439  C.  P-C. 
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finnouncinp;  tliat  the  proper  course  for  tliu  applicauts  was  to 
présent  a  i)etiti()n.  on  whicli  an  issue  could  be  takeii.  (G  ,/.. 
p.  29.) 

F.  ({RIFFIN,  Q.  C,  for  Plaintiffs. 

Cross  ami  Bancuokt,  for  Mann  and  others. 


PROCEOURE.-APPEARANCE. 

SUPERIOR  Court,  Montréal,  18th  Septenibei .  l<S(ji 

Corain  Smith,  J. 

WiinxEY   rs.  DrxNiNo  et  al.,  iind  Milholland  et  al.,  (iiw-  ^ 
nishees. 

Htiil :  Tliat  whero  a  Défendant  clmse  to  appear  witliont  service  npoii 
Itiiu  of  the  writ  und  déclaration  in  tlie  cause,  liis  appoaranco  wiil  not 
1)0  lejected  on  the  riaintili'',s  motion  to  tliat  etlect,  inasinnoii  as  tin' 
Détendants  liave  a  right  toa))pearl)y  attorney  \\  ithont  havinfj;  been 
served.  (1) 

The  PlaintifF  brouii'lit  liis  action  ai^ainst  Defrndants  as  co- 
partners,  who  were  described  as  doino'  business  and  liaving 
tlieir  partnersliip  domicile  in  Upper  Canada,  but  as  liavino; 
property  witliin  the  district  of  Montréal.  The  writ  was  address- 
ed  t(j  the  slunMti",  orderiniT  iiin»  to  attach  nioney  of  Défendants 
in  the  luinds  «if  MidhoUar.d  &  Bakei',  nuTchants,  in  Montréal. 
The  sheritt' inade  his  return  of  service  of  wi'it  upon  the  <rar- 
nishees,  but  no  s('r\iee  upon  Défendants.  The  Défendants, 
upon  the  return  of  the  action,  fyled  an  appearance  and  an 
excepti(3n  à  lu  forme,  alleg'iuijf  by  the  îatter  want  of  service 
upon  theni.  The  Plaintiff  thei'eu[)on,  nioved  the  coui't  to  reject 
the  appeai'ance  and  exception  as  preniaturely  fyled,  inasniuch 
as  there  had  as  yet  been  no  sionifioation  of  the  writ  upon 
Défendants,  and  Plaintitt' was  still  in  tinie  to  call  Défendants 
into  court  as  abs(>ntees  by  advertiseineiit. 

AlUiOTT,  for  Défendants,  resistino-  the  a])plication  of  Plaintitf. 
cite(l  in  sujjport  the  case  of  MrKc relier  vs.  Simpson,  (5  H.  -1 
II.  Q.,  p.  115.)  rulin»',  in  appeal,that  an  attorney  lul  Hfem  had 
a  rifjht  to  fyle  an  appearance  of  l'ecord  without  Défendant 
havin<f  been  served  with  tlu'  writ. 

Pkr  C'iHiAM  :  Tlie  case  eited  by  Défendants  is  the  ^niide  in 
this  niatter.  Motion  rejected.  (6  J.,  ]>.  ■]().) 

ToRRANCE  and  MouiUS,  for  Plaintiff'. 

AiîiioTT  and  DoK.MAX,  for  Défendants. 

(Il  V.  Hit.  s.sc.  1*. .'.'. 
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PROCEDDRE.-PIIEUVE. 

CoUH  Supérieure,  Montréal,  4  novembre  18G1. 
Aux  séances  d'enquête. 
Corani  BADfJLEV,  J. 

HA(i(!  et  vir.,  rs.  WURTELE. 

Jinjé:  (iiie,  dans  une  action  d'as.snTnjisit  ;  le  Demandeur  aie  droit 
d'cxàniiiier  le  Défendeur  sur  le  fait  ([u'il  a  souscrit  un  billet  proniissoire 
eu  sa  faveur,  pour  un  prêt  d'argent,  (lUuique  ce  Ijillet  fût  prescrit  lors 
de  l'institution  de  l'action. 

Les  Demandeurs  ayant  poursuivi  le  Défen<leur  en  recou- 
vrement de  la  somme  de  i^Wi),  sur  divers  chefs  généraux 
d  une  action  d'assumpsit,  (nioney  counts)  sans  chef  spécial  ; 
le  Défendeur  ])laida  luie  dénégation  générale.  Par  leur  articu- 
lation de  faits,  les  Demandeurs  restreignii'ent  leur  <lemande 
H  nn  prêt  d'argent  :  ce  qui  fut  nié  par  le  Défendeur.  A  l'en- 
(juête,  les  Demandeurs  ayant  examiné  le  Défendeur  connue 
témoin  pour  prouver  un  billet  proniissoire  ipii  avait  été 
produit  par  les  Demandeurs  avec  leur  déclai-ation  ;  et  pour 
sa\i»ii'  s'il  avait  souscrit  ce  billet  en  leur  faveur,  le([uel  billet 
était  prescrit  par  le  laps  de  cinq  ans  lors  de  l'institntion  de 
racti(jn  et  n'était  allégué  dans  la  déclaration  en  aucune 
manière;  une  objection  fut  faite  de  la  part  du  Défendeur.  La 
(piestion  posée  au  Défendeur  et  son  oVtjection  sont  conune 
suit  :  Qiie><ti(>n.  "  Look  at  Plaint"lï's  exhibit  nundjer  one,  fyled 
i:i  tliis  cause,  and  sav  whethei  the  signature  Jonathan  S.  C 
Wurtele,  thereto  set  and  subscribed,  is  or  is  not  your  signa- 
ture ?  "  Ohjcitlon.  "  The  Défendant  objt  cts  to  this  (|uestion  as 
!i('ing  illégal,  inasmuch  as  Plaintitf's  action  is  not  based  u|)on 
tlie  promissory  note  which  is  f^ded  as  Plaintif!  s  exhibit  Xo  I , 
and  inasmuch  as,  if  the  promissory  note  had  been  allegcd  in 
l'iaintitf's  déclaration,  Défendant  \V(ndd  hâve  had  the  ojipor- 
timity  of  pleading  prescrij)tion,  and  al.so  several  other  [ileas 
wliieli  would  hâve  had  the  effect  of  extinguishing  any  right 
nf  action  arising  ont  of  the  promissory  note,  and,  inasnnich  as 
the  iirescnt  action  is  only  fournlftl  on  a  loan  of  money.  as  it 
appcais  by  tin;  ai'ticulation  of  facts  fyled  by  Plaintili's.  " 

l5.\lMil.KV,  d.  :  From  the  di'  rent  autliorities  which  I  hâve 
examincd  upon  the  point,  I  am  oonipuUed  to  allow  this  exami- 
nation  to  be  tnken  de  henc  esse,  as  the  ca.se  now  stands  :  vvithout, 
liowevci-,  prejudging  the  mei'its  of  the  action  which  is  foi'  a 
loan  of  nujney.  I  refei-  to  the  foUowing  authorities  ;  So  a  pro- 
inissoiy  note  is  cleai'ly  not  évidence  of  nioney  lent,  in  an  action 
liy  endorsee  against  maker  :  lienthi  's.  Nortliovse,  Mood  and 
.M.  (î<i,  although  it   niight   be  in  action   by  payée  ;   Stovi/   vs. 
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Afkîn.s,  2  Str.  719,  purtieularly  if  it  appeai'ed  on  face  of  it,  or 
othcrwiso,  to  havc  been  givon  for  inoiiey.  A  bill  of  cxchaugo 
or  pronii.ssory  note  soouis  novv  to  bo  considtuxHl  as  prima  /(ici c 
proof  of  tlie  nioncy  connts,  in  any  action  bet'.voen  the  inunc- 
•  liate  parties,  wlietber  tliey  vvere  orif^inal  parties  or  subséquent 
as  indorsees  :  2  (Jj'eenleaf  Ev.  §  112;  Bayley,  o»  hills,  8!)0-.'}  : 
Vounij  vs.  Adavifi,  G  Mass.  189  ;  Dean  vs.  Flach'  3  (}.  &  J.  3()!): 
W'ihfc  vs.  Fi^hci',  4  Pick.  421  ;  12  Pick,  12(5 :  5  Wend  490  ;  I  1 
Pick  ;U():  1  Archb.  \.  P.,  Note  Am.  Ed.  315;  Eng.  Ed.  244; 
Byles,  o)i />(7/,s,  354  ;  Clark  vi^.  Marfen,  Lord  Raymond  75(S, 
per  Lord  MansHeld  in  (rtutnt  \s.  Vatu/han,  ^  Buvv.  1525:  2 
Pli.,  on  Ev  1S()  ;  10  Moi'ifav  v.s.  Jones  1  C.  &  J.  1G7,  and  i.s 
admissible  as  a  jiaper  writing  to  prove  Defts.  receipt  of  .so 
much  money,  and  tliat,  though  it  lias  be(!n  invalidated,  as  a 
note,  by  altération  :  S'ttton  vs.  Tavnei\  7  B.  &  C,  41()  :  1  Mail. 
k  R.,  125  :  Tohikins  vs.  Asldn/,  (J  B.  and  C,  541  :  M.  &  W.  32 
(sed.  p.  253,  Am.  Décisions).  But  bills  not  properly  stamped 
iiot  admissible  in  évidence  for  collatéral  purpo.ses  (tliouoli 
formely  lield  to  be  .>^o  :  1  B.  &  A.,  ()(J3.  4  M.  &  W.,  32).  But 
cleai'ly  only  as  between  immédiate  ])arties,  and  later  décisions 
favoui-  tins  dictum.  1  Camp.  175.  M.  &  W.,  G6,  324,  Bayley 
357.  If  statute  lias  run  out,  the  holder  of  note  payable  at  a 
day  certain  lias  lost  his  riglit  of  action.  See  7  Q.  B.,  864  ;  niay 
be  otherwise  witli  note  payable  on  doinand.  Olijection  ovei- 
ruled.  (6  /.,  p.  30). 

A.  and  W.  Romertson,  Attorneys  for  Plaintitii-'. 

P.  R.  l^AKRENAYE,  A'ITORNEY  for  Défendants. 


ABANBONMENT  OF  PROPERTT. -ACTION  TO  ACCOUNT. 

Sri'ERioR  Court,  Montréal,  30tli  October,  ]8()1. 
Coram  Berthei.ot,  J. 

ToHRAXcE  vs.  Chapman  et  al. 

//(/(/  ;  1"  Tluit  a  hKiiidiit  rire,  wlio  does  not  exécute  the  mamiot  rom- 
iiiitted  to  liiin,  imi-st  notify  the  vuindant  of  liis  inext'.ciition  of  tlie  trust.  [\) 

2"  'Jhiit  iii  au  action  of  acH'ount,  hy  a  creditor  who  was  a  party  to  a 
deeil  of  trust  for  tlie  heuefit  of  creilitors  froiu  iusolveut  (lel)tors  to  the 
Defoudauts,  tlie  luaiuhitaries  who  plead  that  they  liad  sold  the  trust 
estate  to  oue  of  the  iusolvents  who  had  undertakento  pay  the  creditors, 
are  not  therehy  ahsolved  froui  lialiility  to  account. 

'?>"  That  tlie  court  will  order  an  account,  rcserviug  the  question  oFilic 
liahility  of  the  ])efcndaiits  for  the  whole  or  a  part  of  the  creditors' 
deinaiid  till  a  later  stage  of  the  cause. 

Tliis  was  an  action   brouglit  by    Plaintif},  a  creditor  of  tlie 
insolvent  firm  of  Mclntosh   &   McLean,  aj^ainst  Défendants, 

(1)  V.  ail.   (TOI,  C.  V. 


iSif 


DE   LA    PROVINCE    DE   CiL'ÉBEC. 


77 


wlui  wore  the  trustées  appointée!  by  the  insolveiits,  under  a 
ilenl  ot"  trust,  to  take  possession  of  the  estate,  ami  dispose  oF 
it  for  the  beiiefit  of  tlioir  creditors.  Tiie  Plaintifi' was  a  party 
to  tliis  deed  :  not  liaving  been  )mid  by  the  assigness  the  debt 
lUie  to  hiiii  by  the  insolvents,  lie,  by  the  présent  action,  called 
iipoii  Défendants  to  render  an  account  ot'  tlieir  gestion  of  the 
estîite. 

Bkuthelot,  J.  :  Le  Demandeur  poursuit  les  Défendeui's 
eoiiiiiie  syndics  à  la  faillite  de  Neil  Mcintosh  &  James  McLean. 
i'ar  sa  déclaration,  il  allègue  (jue,  le  12  de  janvit-r,  bSôS,  il 
était  créancier  de  ces  derniers  de  la  somnu!  de  £17(i  2s.  7d.  ; 
(|Ue  ce  jour  là,  même,  par  acte  re(;u  devant  Hunteret  confrère, 
iiMtaires,  il  y  eut  cession  de  biens  par  ces  deux  débiteurs  aux 
trois  défendeurs,  i\c  tout  leur  fonds  de  commerce  et  créances 
actives,  pour  l'avantage  de  tous  leurs  créanciers,  à  la  condition 
par  ces  derniers  de  ilonner  une  décliarge  de  leurs  créances, 
ainsi  (|u\'lles  se  trouvaient  mentionnées  en  la  cédule  annexée 
au  dit  acte,  ce  qui  fut  accepté  par  les  dits  créanciers  et  le  De- 
mandeur en  particulier  ;  pour  le  tout  être  administré  "  iLjion 
friiiif  "  par  les  Défendeurs,  es  (jualité,  avec  toute  dépêche  cou- 

nable,  par  vente  privée  ou  encan  public,  à  crédit,  ou  pour 
argent  comptant,  ainsi  qu'ils  le  jugeraient  à  propcjs,  et  d'en 
payer  le  montant  proportionnellement  à  chacun  des  cr('>anciers, 
selon  le  montant  de  sa  créance,  et  (pie  les  syndics  auraient  une 
coiiuiiission  de  deux  et  demi  par  cent  sur  le  montant  réalisé  ; 
entin  (pie,  moyennant  tout  ce  (pie  dessus,  les  cré'anciers,  dans 
et  par  l'acte  de  cession,  donnèrent  quittance  de  leurs  créances 
aux  déliiteurs  Mcintosh  (Se  McLean.  Puis,  le  Demandeur 
allègue  qu'en  vertu  du  dit  acte  de  cession.  Les  Défendeui's 
ont  pris  possession  de  toute  la  masse  des  biens  des  débiteurs, 
(11  ont  ivalisé  le  montant,  et  sont  ainsi  devenus  obligés 
do  rendre  compte  au  Demandeur  des  argents  par  eux  re(;us 
ot  de  lui  payer  la  somme  de  .€17G  2s  7d,  ou  au  moins 
au  marc  la  livre  avec  les  autres  créanciers.  Enfin,  il  conclut  à 
cr  (pie  comme  créancier  de  Mcintosh  et  McLean,  pour  le 
montant  susdit,  au  dit  Jour,  12  janvi''r  lîSôS,  les  Défendeurs 
soient  condamnés  conjointement  et  solidairement,  à  lui  rendre 
compte  de  leur  administration,  comme  syndics,  à  ce  que  les 
deniers  (pi'ils  peuvent  avoir  en  mains  soient  distribu(''s,  pour 
lui  être  payés,  sur  et  à  môme  ceux  de  sa  créance,  et  (pi 'à  défaut 
de  rendre  compte,  ils  soient,  conjointement  et  solidairement, 
(•t)iidanmés  à  lui  payer  la  somme  de  £I7()  2s  7d,  avec  intérêt. 
Henry  Chaimian  a  plaidé  séparément  des  deux  autres  Défen- 
deurs, mais  les  moyens  de  défense  des  trois  Défendeurs  peuvent 
^•ivsuiiirr  comme  suit  :  1  Que,  par  le  dit  acte  de  cession,  il 
lutci)nvemi  et  stipulé  (pie  les  trois  Défendeurs  auraient  le  droit 
d"  disp(j8er  et  de  vendre  la  masse  des  biens  cédés  à  crédit  ou 
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pour  ai'gent  comptant,  ainsi  qu'ils  croiraient  être  le  plus  avan- 
ta<feux  pour  les  créanciers:  2""'  (ju'ils  ne  sei-aient  pas  tenus  dfs 
sommes  d'argent  ([u'ils  n'auraient  pas  r»'>ellement  ou  personnel- 
lement re(;ues,  nonobstant  le  rec/u  des  trois  Défendeurs  ;  3"  qu'ils 
ne  seront  ]ms  responsables  des  pertes  résultant  d'insolvabilité 
durant  leur  adnuriistration.  Puis  ils  ajoutent  (|Ue,  par  acte  du 
1!)  février  iîSSS,  devant  Hunter,  notaire  (après  avoir  offert  à 
vente  publi(|ue,  ])ar  avei-tissement,  ce  (]ui  composait  la  masse 
des  biens  des  débiteurs)  ils  avaient  cédé  le  tout  à  James  Mc- 
Lean,  à  raison  de  12s  (Jd,dans  le  louis  sur  £16tS6  -S.s  Id,  mon- 
tant dil  par  Mcintosh  et  McLean,  ce  dernier,  le  cessionnaire, 
s'obligeant  de  payer  à  chacun  des  créanciers,  et  au  Demandeur 
en  particulier,  à  raison  de  12s  (id,  sur  sa  créance,  et  ce  par 
paiement  à  4,  S,  12  et  IG  mois,  à  compter  du  17  novembre 
1(S57,  ce  qu'ils  avaient  cru  être  av.intafreux  pour  tous  les  cré- 
anciers. Que  cet  arranfïement  avait  été  sanctioruié  par  les 
créanciers  et  par  le  Demandeur  en  particidier  (pli  y  avait 
accpiiescé;  qu'aucune  sonmie  ne  leur  était  passée  par  les  mains 
])rovenant  de  la  cession,  et  que  depuis  icelle  James  McLean 
était  devenu  insolvable,  et  n  avait  pu  payer  le  Demandeur,  et 
tpie  l'action  de  ce  dernier  devait  être  dél)outée.  Les  réponses 
du  Demandeur  aux  Défendeurs  consistent  à  dire  que  les  Dé- 
fendeurs s'étaient  eliarm''s  d'administrer  eux-mêmes  en  vertu 
du  «lit  acte  du  12  janvier  1858,  et,  qu'en  consentant  la  cession 
du  19  de  février  1858,  ils  avaient  agi  illégalement  et  fraudu- 
leusement envers  le  Demandeur  et  les  autres  ci'éanciers, 
l'ayant  ainsi  consenti  à  McLean,  alors  qu'il  était  encore  insol- 
^•able,  et  sans  exiger  de  caution  île  sa  part  ;  et  en  contradiction 
■u  mandat  dont  ils  s'étaient  chargés  par  l'acte  de  cession  du 
12  janvier  précédent,  et  que  c'était  parleur  négligence  cou- 
pable et  par  leur  faute,  si  les  sommes  provenant  de  la  cession 
n'avaient  pas  été  touchées  et  pen/ues  par  eux-mêmes.  Les 
(juestions  soulevées  par  cette  contestation  se  présentent  connue 
suit:  1  Si  les  Défendeurs  pouvaient  s'aflranchir  et  se  libérer 
de  la  responsabilité  du  mandat  dont  ils  s'étaient  chargés  par 
l'acti' de  cession  du  12  janvier  1858,  en  consentant  l'acte  du 
I!)  février  1858,  à  McLean,  et,  par  là,  se  soustraire  aux  con- 
séquences dune  action  en  reddition  de  conq)tes  ;  2*^  si,  dans 
les  circonstances  de  la  cause,  ils  peuvent  se  libérer,  ayant 
vendu  à  l'un  des  faillis,  en  invoquant  les  clauses  de  l'acte  du 
12  janvier  (|ui  portent  qu'ils  ne  seront  pas  tenus  des  pertes 
occasionnées  pai*  l'insolvabilité  durniit  leur  administriition,  et 
ne  seront  l'esponsables  (pie  des  deniei's  (pi'ils  recevi'ont  réelle- 
ment, ou  pour  faute  lourde  occasionnée  par  leur  négligence, 
11  faut  de  suite  remaniuer  que,  ])ar  l'acte  de  cession  des  Défen- 
deurs au  failli  McLean,  ce  dernier  devait  edectuei"  ses  paiements 
aux   Défendeurs  eux-mêmes,  au   moyen  de  billets  qu'il   leur 
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eonsriitit  ft  délivra,  ot  payables  à  4  mois,  S  mois,  12  et  1(5 
iiii)is,  et  qui'  par  conséquent,  les  JJéfendeurs  avaient,  j)ar  eet 
acte,  l'éservé  à  eux  seuls  le  droit  de  poursuite  et  l'ecouvremont 
caiitrc  MeLcan.  A  l'encfuête,  James  INIeLean  a  été  interr»)n-é  par 
le  Demandeur,  pour  prouver  qu'il  était  la  même  jiersonne  men- 
tionnée aux  deux  actes  do  cession  du  12  janvier  et  19  février, 
.lu'iiuenn  changement  n'était  survenu  pour  le  mieux  dans 
SCS  cii'constances  pécuniaires  depuis  novend)re  1S57,  sinon  ({u'il 
avait  eu  sa  déchaa^je  par  le  premier.  Lorsqu'il  a  été  trans- 
(luestioimé  jiar  les  Détendeurs,  pour  ])rou\i'.  l'acquiescement 
iiri'tendu  du  Demandeur  à  l'acte  du  I!)  de  février,  il  s'exprime 
iiinsi  :  "  I  tliiidv  the  Plaintitt'  was  aware  of  tlie  arrangement 
witli  me,  for  lie  calleil  upon  me,  I  tliink,  in  the  suunner  of 
IcSôcS,  to  enquire  why  lie  was  not  paid  the  saine  as  the  otlier 
cre<litors."  Certainement  (ju'il  n'y  a  là  rien  pour  compromettre 
le  Demandeur.  Il  était  bien  na.turel  pour  lui  de  s'informer  sur 
ce  sujet;  il  paraît  (pi'il  a  été  le  seul  créancier  (jui  n'a  pas  été  payé 
parles  Défendeurs  ou  par  McLean,  des  12s  (id,  dans  le  louis 
(jue  ce  dernier  s'était  obligé  de  payer.  Les  Défendeurs,  ajirès 
avoir  stipulé,  par  l'acte  du  19  février,  cpie  McLean  ft'rait  les 
paiements  à  eux-mêmes,  par  billets  qui  leur  furent  alors  livrés, 
veulent  maintenant  repi'ocher  au  Demandeur  de  ne  pas  s'être 
fait  payé,  tnndis  (pi'il  n'avîiit  aucun  moyen  d'exei'cer  des  pour- 
suites contre  McLean.  Voici  (pichpies  iiutorités  (pie  l'on  peut 
citer  sur  les  devoirs  des  mandataires  vis-à-vis  de  leurs  man- 
dants :  Didionvuire  du  Dirje.ste,  vol.  2,  J)n  mandat,  p.  G,  n"  11  : 
"On  est  maître  iFaccepter  ou  de  refuser  le  mandat:  mais, 
(juaiid  on  l'a  accepté,  on  doit  le  remplir  entièrement."  N'-'  12  : 
"  Lors(pi'on  a  accepté  le  mandat,  on  ne  peut  y  renoncer  sans 
juste  cause."  X"  13:  "  Quand  le  mandataire  renonce  au  man- 
dat pdur  juste  raille,  \\  i\oit  en  avertir  le  mandant,  sinon  il  est 
tenu  du  mandat."  Dans  cette  espèce  les  Défendeurs  (syndics) 
peuvent  avoir  averti  verbalement  le  Deman<l(!ur  (pi'ils  avaient 
consenti  à  James  McLean,  l'un  des  débiteurs,  l'acte  du  19 
février  l!S5!S,  mais  cela  ne  tire  à  aiunnie  consé(iuence  contre 
le  Demandeur,  les  Défendeurs  s'étant  retenu  les  paiements 
ipie  McLean  «levait  faire,  et  [lar  là  ils  ont  retenu  le 
mandat  et  le  Demandeur  n'avait  aucun  recours  possible,  ni 
contre  Mclnt(»sh  et  McLean,  ni  contre  ce  dernier  seul.  Il 
11  a  de  recours  po.ssible  (pio  contre  ses  mandataires  (pii  pou- 
\aient  retirer  ce  qu'ils  ont  laissé  perdre  ])ar  leur  négligence, 
en  laissant  fane  McL»  an  jus(prà  ce  (pi'il  fût  devenu  incapable 
de  satisfaire  aux  paiements  <le  l'acte  de  cession  <lu  19  février. 
Sur  les  devoirs  des  Défendeurs  vm.  exécution  de  rr  (l<int  ils  s'é- 
taient chargés  vis-à-vis  <ln  Deui  indenr,  l'on  ])eut  citer  l'aley,  p. 
2(i  et  27,  Duties  ofA(jt'vt  :  "  A  factor  of  common  right  is  to  sell 
for  ready  money,  but,  if  lie  be  a  factor  in  a  sort  of  dcal'iiuj  or 
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trade,  where  thc  usîi|ff  is  f(ir  factors  to  sell  npon  crédit,  thcro, 
if  hc  sell  to  Ji  person  of  good  crédit  at  the  time,  and  he  after- 
wards  becoiue  iiisolvcnt,  tlio  factor  is  discliarged,  but  othcr- 
ivlsc,  \ï  it  l)e  to  a  luan  uotoriouslv  discredited  at  the  tiiiie  of 
the  sale.,  C  J.  Huit.  But,  iiotwitliHtanding  any  usage  of  tradt, 
au  agent  i:^  not  warrantée!  in  selling  upon  crédit  to  a  person 
whoni  he  knoiVK  ut  tlie  time  to  he  hiNoloent,  unlcss  specially 
directed  to  sell  to  iiini."  En  appli((Uant  cette  doctrine  aux  Dé- 
fendeurs, on  j)eut  dire  que  s'ils  n'-nt  pas  agi  frauduleusement, 
ils  ont  été  cou])altles  d'une  grai.de  négligence,  d'une  faute 
lourde,  en  mettant  aux  mains  de  l'un  des  deux  faillis,  toute  la 
masse  de  leurs  biens  qui  avait  fait  le  sujet  de  l'acte  de  cession 
du  12  janvier,  s.ans  aucun  consentement  du  Demandeur  dont 
ils  étaient  les  maixlntaires,  et  sans  exiger  de  McLean  aucune 
caution,  ce  (jui  est  au  contraire  «le  ce  (pli  se  fait,  lorsque  de 
pareils  actes  de  cession  sont  faits  au  débiteur  lui-même.  Sur 
l'obligation  des  Défendeurs  d'administrer  avec  soin,  Duranton 
s'exprime  ain.si,  Vol.  1(S,  No.  243:  "Le  mandataire  n'est  pas 
seulement  responsable  de  son  dol,  il  l'est  aussi  des  fautes  quil 
commet  d(ins  sa  gestion.  A  cet  égard  on  peut  dire  que  le  man- 
dataire est  responsable  en  généi-al  de  toutes  les  fautes  (ju'un 
bon  père  de  famille  n'auj'ait  pas  connuises  dans  la  gestion  de 
ses  propres  aft'aires."  C'est  surtout  le  cas  lorsque  comme  dans 
l'espèce  actuelle,  les  mandataires  recevaient  un  salaire  sous  la 
forme  d'une  conunission  de  deux  et  demi  par  cent,  et  sont 
(pielquefois  tenus  (K-  la  faute  légère.  "  Sur  ce  point,"  continue 
Duranton,  "  il  faut  avouer  (]u'il  est  inqoossible  de  tracer  des 
règles  rigoureusement  précises  touchant  la  responsabilité  des 
fautes  ;  on  a  entendu  en  cette  matière  laisser  beaucoup  à  la 
sages.se  et  à  la  prudence  du  magistrat,  qui  doit  se  décider  sui- 
vant la  nature  de  l'affaire  et  les  circonstances  du  fait."  Cela 
étant,  peut-on  dire  que  les  Défendeurs  agissaient  raisonnable- 
ment et  prudennnent  en  vendant  à  l'un  des  deux  faillis  tout 
le  fonds  de  commerce  qu'ils  s'étaient  engagés  d'administrer  le 
mois  précédent,  pour  l'avantage  de  tous  les  créanciers  et  du 
Demandeur  en  particulier.  Il  est  évi<lent  (pie,  du  12  janvier 
au  19  février  ISôîS,  il  n  était  rien  survenu  pour  rendre  McLean 
plus  solvable  (ju'il  ne  l'était  au  temps  de  In  cession  de  biens. 
Nous  en  avons  l'aveu  de  lui-même,  et  avtais  la  preuve  de  son 
insolvabilité  avant  les  seize  nio's  de  délai  (pli  lui  ont  été  ac- 
cordés par  les  Défendeurs.  Il  était  du  devoir  des  Défendeurs 
de  ne  consentir  l'acte  de  cession  à  McLean  qu'en  (jxigeant  de 
lui  des  cautions  pour  s(.)n  accomplissement.  Les  Défendeurs, 
en  stipulant  (pie  McLean  ferait  les  paiements  à  eux-mêmes, 
aux  échéances  convenues  de  4,  8,  12  et  10  mois,  par  bilh.'ts  à 
leur  ordre,  ont  enlevé  par  cela  même  au  Deuiandeur  le  droit 
ou  le  pouvoir  de  s'adresser  directement  h  McLean  pour  en  être 
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payi',  et  ils   veulent  maintenant   être  absous  et  libérés,  en  se 
contentant  (le  répondre  au  Demandeur  ({u'ils  ont  fait  pour  le 
mieux  en  consentant  l'acte  de  cession  du  19  février  1M58  ;  (jue 
les  autroH  créanciers  ont  été  payés  par  iMcLean,  et  ^'oudraient 
faire  croire  (ju'il  n'a  dépendu    que  du  Di'mandeur  s'il  n'a  pas 
été  payé.  La  preuve  ne  justifie  pas  cela,  l'on  a  déjà  vu  (pie  le 
Demandeur  n'avait  donné   aucun  acquiescement.    Il    avait  le 
droit  (le  s'attendre   (jue  les  Défendeurs   verraient  au  moins  à 
lui  faire  payer  sa  part  de  la  composition  à  12s.  (îd.,  tout  comme 
les  autres  créanciers    paraissent  l'avoir  été  ;   ils  ne  l'ont  pas 
fait,  pas  plus  ([u'ils  n'ont  voulu  adndnistrer.    Ils  ont   plut(jt 
\()ulu  se  soustraire  à  l'administration  des  choses  cédées,  et 
encore  sans  prendre  aucune  garantie  pour  protéger  leur  man- 
dant, et  sans  même   l'avertir  ainsi  qu'ils  étaient  tenus,  s'ils 
voulaient   cesser   d'administrer,   suivant    l'autorité    ci-dessus 
citée  :  "  Quand  le  mandataire  renonce  au   mandat  (pour  juste 
cause)  il  doit  en  avertir  le  mandant,  sinon  il  est  tenu  du  man- 
dat." On  peut  aussi   appliquer  aux   Défendeurs    l'autorité   de 
Potliier,  Mandat  No.  (Jl  :  "De  l'obligation   (jue  contracte  le 
mandatair'3  par  le  contrat  de  mandat,,  nuit  l'action  mandata, 
coidraria  qu'a  le  mandant  contre  le  mandataire,  aux  fins  que, 
dans  le  cas  auquel  le  mandataire,  .sans  une  ^"tis^e  can.se  d'em- 
pêchement, aurait  niamiué  d'ex(îcuter  le  mandat  dont  il  s'est 
chargé,  il  soit  condamné  envers  le  mandant  aux  donnnages  et 
intérêts  résultant  de   l'inexécution   du  m.    nlat  comme  il  a  été 
dit  en  l'article  premier;  et  (pie  dans  le  cas  où  il  aurait  exécuté 
le  mandat,  il  soit  condamné  à  en  rendre   compte  au  mandant 
et  à  lui  remettre  ce  qu'il  en   retient,  suivant  ce  qu'il  a  été  dit 
en  l'article   précédent."  Dans  notre  cas,  les  Défendeurs  n'of- 
frent  pas  même  au  Demandeur  de    lui    remettre    les   billets 
(piils  ont  re(;us  ou  dû  recevoir  de  McLean,  par  suite  de  l'acte 
(hi  1!)  février,  pour  la  quot(!-])art  du  Demandeur.  Cependant, 
dans  l'état  actuel  de  la  procédure,  la  Cour  ne  doit  pas  aller 
pour  le  moment  au-delà  d'une  simple  condamnation  à  reddi- 
tion de  compte,  en  déboutant  les  exceptions  et  défenses.  Il 
faut  d(jnner  aux  Défendeurs  l'occasion  de  faire  voir  si  la  ces- 
sion du   19  de  février  est  ce  (ju'ils  avaient   de  mieux  à  faii'e 
pour  s'ac(iuitter   du   mandat  dont  ils  se  s(jnt  chargés.  Ils  ont 
prétendu  (|u'ils  n'avaient  pas  administri'\   tandis  que  cet  acte 
était  juNijuà  un  certain   point  un  acte   d'administration.  Si 
c'est  ce  (ju'il   y   avait  de  mieux  à  faire,   ils  .seront  peut-être 
encore  tenus  de  l'insolvabilité  jus(iu'à  concurrence  de  128.  6d., 
pou.'  ne  pas   avoir  exigé  des  cautions  de  McLean,  et  pour  ne 
[las  avoir  collecté  les  billets  donnés  par  ce  dernier,  en  satisfac- 
tion des  instalments  qu'il   devait  payer  en  vertu  de  cette  ces- 
sion. S'ils  ont  excédé  ce  (pie   l'on   doit  raisonnablement  en- 
tendre  par  administrer  en   pareil  cas,  ou  s'ils  se  refusent  ae 
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rendre  compte,  ils  seront  peut-être  tenus  et  condnninés  au 
piiiement  de  toute;  la  enfance  du  Deiiiandi'ur,  en  leur  ap})li- 
(juant  l'autorité  ci-dessus  de  l'otliii'r,  No.  (Jl.et  en  adju<^eant 
une  condamnation  en  donnnages  contre  eux  de  même  montant 
([ue  la  créance  du  Demandeur  ([u'ils  ont  laissé  perdre  par  né- 
gligence. Le  jugement  ne  réglera  positivement  (|Ue  le  premier 
])oint,  laissant  à  déterminer  plus  tard  si  la  dépense  de  respon- 
sabilité résultant  d'insolvabilité  durant  l'administration  des 
Défendeurs,  doit  s'entendre  comme  ils  le  prétendent,  aussi 
bien  que  des  sonnnes  de  deniers  qu'ils  n'ont  pas  rerues,  mais 
qu'auraient  remues  et  dû  recevoir,  sans  leur   négligence  à  cet 


égard 


"  La  Cour,  considérant  que,  par  l'acte  de  cession  du  12  jan- 
vier, 1858,  reçu  devant  Hunter  et  confrère,  Notaires,  et  inter- 
venu entre  Neil  Mcintosh  et  James  McLean  d'une  part,  les 
Défendeurs  en  cette  cause  d'autre  part,  et  enfin  certains  créan- 
ciers y  nommés  Mcintosh  et  McLean.  et  uonnnément  du 
Demandeur,  a  eu  l'effet  d'opérer  un  contrat  de  numdat  entre 
le  Denuxndeur  d'une  part  et  les  Défendeurs  d'autre  pai't,  i)ar 
lequel  ces  derniei's  sont  devenus  tenus  et  (jbligés  de  lui  rendre 
compte  de  la  gestion  et  administration  dont  ils  se  sont  là  et 
alors  chargés  par  le  dit  acte  de  cession  des  biens  et  cho.ses  (jui 
leur  étaient  alors  cédés  pai-  Mcintosh  et  McLean,  pt)ur  l'avan- 
tage de  leurs  créanciers  et  du  Demandeur  en  particulier,  en 
autant  qu'il  pouvait  y  être  intéressé  ;  considérant,  de  plus, 
qu'il  y  a  preuve  (jue  les  Défendeurs  ont  de  fait  assumé  la  ges- 
tion et  administration  des  choses  et  biens  (]ui  ont  fait  l'objet 
du  dit  acte  de  cession,  à  la  charge,  ainsi  qu'ils  y  étaient  tenus 
en  loi,  d'en  rendre  conqjte  au  Demandeur,  et  que,  par  l'acte  de 
cession  du  19  février  1858,  reçu  devant  Hunter  et  confrère. 
Notaires,  interveiui  entre  les  Défendeurs  et  James  McLean, 
ils  ne  se  sont  nidlement  affranchis  ou  soustraits  à  leur  respon- 
sabilité connue  mandataires  du  Demandeur,  et  à  l'obligation  de 
lui  rendre  conqite  de  leur  administration  en  exécution  du  dit 
acte  du  12  janvier,  l>S5o,  et,  considérant,  de  plus,  (jue  les  ex- 
ceptions et  défenses  des  Défendeurs  sont  mal  fondées  en  droit 
et  en  fait,  les  a  déboutées  avec  dépens,  et  adjugeant  sur  la 
demande,  a  condanuié  et  condamne  les  Défendeurs  conjointe- 
ment et  solidairement  à  l'endre  au  Demandeur,  sous  30  jours, 
à  compter  de  la  signification  du  présent  jugement,  xm  compte 
juste,  fidèle,  exact  et  sous  serment  de  leur  administration  des 
biens  et  choses  appartenant  aux  dits  Mcintosh  et  McLean,  au 
jour  de  l'exécution  du  dit  acte  de  cession  du  12  janvier,  185<S, 
et  qui  en  ont  fait  l'objet  et  dont  ils  se  sont  chargés  à  titre  de 
Syndics,  trustées,  dans  et  par  le  dit  acte  de  cession.    Le  tout 


I>K    I.A    )'1{()VIN0K    OE   liUKHKC. 


sa 


,iv('c  (li''pons  «lu  l'Hctiuii  et  «le  la  contestation  contre  les  Défen- 
deurs, ((i  J.,  )).  'VI.) 

'r(»liUAN<'K  uirI  .Mouiuh,  for  Plaintift's. 

AuBOTT  îuid  DdU.MAN,  for  Défendant  Cliajtnmn. 

.1.  l'oi'ilAM,  ior  I^efendants  Sinclair  and  McLennan. 


INVENTORY.-RECEL. 


Sl'I'EUIOr  Court,  Montréal,  30tli  December,  18G1. 
Corani  MoxK,  A.  J. 

SuAW  et  vir  vs.  C'OOPER. 

lliUl  :  Tliat  a  Dtsfoiulant  who,  in  the  Invontory  of  tlie  effectsof  a  suc. 
cession,  lias  oniitted  to  includo  two  debts  lie  owed  to  tlio  estato,  will  be 
condomnçd  to  add  tlie  same  to  the  inventory,  bnt  will  not  be  condemn- 
ed  to  forl'oit  bis  interost  thereininthe  absence  of  proofof  fraud.  (1) 

This  was  an  action,  broug-ht  by  the  Plaintift"  aw  one  of  the 
Iieirs  of  Patrick  \V.  Cooper,  against  a  co-heir,  whereby  Plain- 
tiff  represented,  that  Défendant  had  conimitted  a  recel  of  two 
several  niortgagcH  of  £700  and  £400,  which  lie  had  granted  in 
favor  of  the  deceased,  but  which  lie  had  oniitted  to  (lisclose  at 
tlie  makiiig  of  the  inventory  of  the  estate,  and  prayed  that  lie 
be  condennied  to  add  thèse,  as  well  as  certain  other  inoveables, 
to  the  inventory,  and  also  to  forfeit  his  interest  in  the  same. 
ïlie  D(;fendant  pleadeil,  that  the  hypothèques  were  made 
without  considération,  and  that  lie  had  forgotten  tlieir  exis- 
tence, but  that  lie  had,  after  the  niaking  of  the  inventory,  of- 
fered  to  include  one  of  tliem  as  an  adtlition  to  the  inventory 
acconipanied  by  a  déclaration  that  lie  did  n(jt  owe  the  saine. 
Plaintitf's  counsel  cited  the  autorities  to  be  found  in  the  foot 
note.  (2)  The  case  liaving  been  contined  to  the  hypothèques, 
judginent  was  rendered  by  the  Court,  whereby  it  was  consi- 
dered  that,  it  not  liaving  been  provetl  that  the  omission  had 
bocu  fraud uleiitly  niade,  the  Court  therefore  l'efused  to  con- 
deiiin  the  Défendant  in  the  penalty  of  forfeiture  of  his  share 
of  the  said  hypothef|ues,  but  adjudged  him  to  include  the  said 
two  hypotheiiucH  and  interest  in  tlie  inventoiy,  and  ordered 
liiui  to  cause  the  same  to  be  added  thereto,  and  condemned 
liiin  in  the  costs  of  the  action.  (0  J.,  p.  38.) 

TouuAxcE  and  Morris,  for  Plaintiffs. 

B.  Devlin,  for  Défendant. 

(l)  V.  ait.  670  C.  C. 

(-)  (iuyot's  Répertoire,  iiVccVe,  p.  473  ;  Pothier,  Goiniiinnautc,  vol.  3,  pages 
8U(i,  807,  8U8,  and  llie  ease  of  Eve  va.  Ere.  (1  Ji.  J.  A'.  Q.,  p.  18.) 
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PROCEDURE.  — PLAIDOTEBS.— HEPEIS. 


QuEEx's  Bench,  Ix  Appeal.  Queljec.  7th  Muy,  1861. 

Before  Sir  L.  H.  LaF«»xtaixe.  R-irt.  Chief -Justice,  Aylwix, 
DiVAL, Meredith  and  MoXDELET,  Justices. 

Grov,  Appollant,  (rnd  Fergu.sox,  Respomlent 

7h;j^.- l*- Qn'iin  plaidoyer  par  forme  d'exception  ne  sera  pas  rejett^ 
parcn  (ju'il  est  argnmentutif.  nu  pan-e  que  des  laits  sont  alléjj:n<''8  dans 
tels  plaidoyer}^  qui  auraient  pu  <^tre  prouvés  sous  uue  défense  aux 
tends  en  Ëiit. 

'-^  Qu'un  plaidoyer  de  jusiitication,  dans  une  action  pour  injures 
«.«•rbales  ne  sera  j>a.«i  rejeté  pan^e  qu'il  ne  contient  pas  une  atlinission 
iue  les  paroles  que  Ton  entend  justifier  ont  été  proférée?.  ^1) 

'l"  Qu'un  procureur,  [Kirtie  à  une  action,  crmduisant  sa  propre  causo, 
ne  peut  recouvrer  >e8  honorair  s  de  la  p:»rtie  atlverse,  de  même  que  s'il 
agi.ii«iit  comme  procureur  d'une  autre  |iersonne.  (2) 

'Ioxdelet,  Justice  :  The  Respomlent  having  sued  Appel- 
L..ut  iu  daniîiges,  in  tlie  court  Ijelow,  allegeil  t<»  be  caused  l»y 
ApîK'llant  having,  in  the  présence  of  exiterfs  Ijefore  whom 
Appellant  and  \\  ai.  Bix)\vn  were  procee^ling  in  a  Ciiuse  tlieii 
pending  between  theni.  statetl  that  Kes|x»ndent  was  a  "  per- 
jured  scoundrel,"  Apixdlant  pleade«l  a  spécial  plea,  whereli}' 
not  confessing  liaving  usetl  the  verj"  words  imputed,  hv 
clain:ed  he  had  a  right  and  privilège  to  use*  wortls  which  were 
no  more  than  a  legitimate  coninieut  upon  what  Respondent 
had  swont  to,  who  had  in  the  course  of  his  déposition  testified 
to  a  fact  which  Kesjwndent  could  hâve  hîwl  no  knowledge  of, 
it  having  occurred  two  years  before  he  ever  came  to  the 
country  ;  and  Apjx'llant  descril>e«l  and  recited  the  circums- 
tances  inider  which  the  word.s  complained  of  were  used. 
There  is  liesides  a  défei}.^  au  fond'*  en  fait.  The  Respondent 
demurn-i]  t<^)  the  s|x*cial  plea  ;  and  the  court  dismissed  the 
plea  :  Ist.  Because  it  ainountetl  to  no  more  than  a  de/anse  en 
/«j/or generjil  issue  :  2nd.  Because  the  plea  was  argumenta- 
tive.  Now  the  tist  rejison  is  contrarj-  to  fîiict,  the  plea  is  affir- 
mative and  could  not  hâve  l>een  the  legitimate  subject  of  a 
défense  en  fuit,  or  ii^i'nvTiiX  issue.  As  to  second  rea-son,  that  the 
plea  is  argumentiitive,  it  is  untenable  in  our  system,  there  is 
no  harm  in  that,  the  |ilea  is  corn.-ct.  It  should  not  hâve  been 
dismi.s.sed.  The  Plaintif}"  luus  l>een  allowe<l  to  julduce  évidence 
to  make  ont  his  Cîuse  Défendant  has  lieen  refused  this 
privilège.  In  vain  will  it  V»e  sitid  that  Défendant  has  had 
witnesses  heanJ  and  ha«  had  fuU  t>ppoiiunity  to  justify  ;  this 
is    not  the   case,  his   pleas  were   disuiisseil,  and  he   was   not 

(I)  V.  art.  1.16  C.  P.  C. 
(•2)  V.  art.  47.H  f.  P.  t. 
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allmve»!  to  prove  what  he  pleuded,  becausc  liis  plea  had  becn 
illt';f;iilly  ilismisse»!.  My  opinion  is  that  whereaplea  of  justiti- 
t'iition  is  pleadetl  ndniitting  the  \vi)r(ls  spoken,  they  arc  of 
C()m"se  thereby  iiiiule  ont  to  hâve  been  nsed,  and  unless  Dé- 
fendant jnstities.  he  inust  be  condemned,  if  the  words  are 
actionable.  But  if  it  l»e  impossible  for  Défendant  to  say 
whether  or  not  he  use<l  the  words,  he  niay  plead  as  he  h»ia 
doue  hère.  As  to  his  ri^ht  of  using  such  expressions  (sup- 
posinij  them  to  be  justified  by  tlie  fact)  before  experts,!  think 
it  does  exist,  they  ai-e  the  officers  of  the  court,  thouf,di  they 
are  not  judfîes,  and  if  a  party  luis  a  right  to  ])rove  a  \vit>»ess 
to  be  a  perjurer.  and  then  of  course,  a  perjured  scoundrel,  he 
inust,  *7  ni  .ttni.<  «/nv,  hâve  the  right  Ù)  say  .so.  If  it  be  pre- 
tt'iided  that  Défendant  .should  hâve  been  punished  if  he  had 
ust'd  such  expivssions  in  open  court,  itdoes  not  follow  that  he 
should  pay  daniagi'S  to  the  party  because  the  experts  had  no 
uiithority  to  fine  him  suppose  he  laiil  hinjself  open  to  such  a 
tine  :  it  niuch  less  fnllows  that  he  is  to  lie  niulcted  in  damages 
to  the  i>arty,  such  a  conclusion  is  neither  légal  nor  logical,  it 
woulil  simply  l>e  ridiculous.  The  judgment,  therefore,  (I  mean 
the  tii-st  judgment  disniissing  the  plea.)  being  wrong,  the 
wliole  of  the  pi-ocee«lings,  including  that  judgment,  should  be 
set  aside  and  the  pirties  ordered  to  ffo  to  jiroof  on  the  issues 
as  raised  by  the  p'endings.  Another  very  important  (piestion 
has  been  raise»!  in  tins  &vse,  this  question  may  be  stated  as 
follows  :  Can  a  pnictising  barrister  who  appears  as  his  own 
attorney  recover  ct^st  !»g*€iinst  his  adversary  ?  After  very 
prolonged  discussion  u|X)n  this  subject,  I  bave  conuî  to  the 
conclusion  that  ApjieHant  is  entitled  to  recover  his  costs  froni 
Respondent  who  fails:  1*^  The  court  has  recognized  him  as 
appearing  for  Défendant,  it  would  be  most  unjust  to  ignore 
hiiu  at  présent  :  2'^'.  He  is  an  advocate  and  attorney,  he  luia 
his  actii>n  as.  such.  there  is  a  tjiritt',  and  we  cannot  deny  the 
fées  h e  isentitleil  to  under  this  tariff  ;  S*-'.  That  the  party  in 
the  cause  cannot  give  to  the  attorney  a  power  of  attorney,  ad 
ve;i()tiit,  I  adnnt  :  but  as  to  the  power  of  attorney  ad  lites, 
it  is  t|uite  différent  ;  •l'"'  Upon  inscHj)(ion  de  faux,  the  (jues- 
tiun  of  power  cannot  ari.se,  the  party  is  présent,  he  himself 
takes  the  proceotling,  he  is  présent  in  person,  and  the 
oHect  of  his  pi-esence  is  équivalent  to  the  présence  of  any 
party  in  court  autliorizing  his  attorney  per.sonally  to  make 
the  inscription  de/au.r  ;  5*-'.  As  to  the  distraction  de  dépens, 
the  saine  answer  can  be  given,  such  a  proceetling  would  De  as 
useless  jus  it  would  lie  absurd,  the  attorney,  a  party  in  the 
cause,  does  not  i-equiiv  it.  injisinuch  Jis  la  distraction  could  not 
in  any  case  prevent  compensation  ;  G''  Being  a  ]«irty  to  the 
cause,  if  he  failetl  would  he  not  be  conipelled  to  pay  the  costa 
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of  the  adverse  pnrty  ?  thero  wouM  tlieii  Ix'  in<'(|imlity  o( 
rights,  betwet'ii  the  parties  ;  7*^.  If  A]ti>tllaiit  liiul  em- 
ployed  an  attoriiey  or  rather  if  lie  had  pro-uivMl  tlie  signa- 
ture of  an  attonif-'y,  to  the  pleadin^,  wouUI  he  not  hâve 
recovere*!  his  costs  ?  Could  Respomlent  hâve  avoiile<l  snch 
payment  ?  Certainly  not  ;  8".  As  to  the  dan<;er  of  ix-'i-soual 
collisions,  woultl  not,  though  Appellant  hail  procureil  the 
signature  of  another  attoruey  hâve  fiinisrlf  cunducted  the 
pixxîeedinfîs  ?  i)*^.  Witli  respect  to  the  autliority  derivevl  fntni 
Jousse,  Justice  Civile,  it  is  not  applicable  heiv,  in  t'ansula, 
where  advocates  are  also  attorneys.  It  inust  l»e  ivcollectA^nl 
that,  in  France,  the  right  of  actit)n  for  fées  was  n«»t  only 
denied  to  advocates.  but  snch  as  clainrtheni,  eit  ji^xtire,  were 
struck  fi-oni  the  roll. 

Merehith,  Justice  :  The  fii"st  (piestion  U)  be  deterinine<l  iii 
tins  case,  is  as  to  whether  Appellant's  coniplaint,  with  respect 
to  the  rejection  of  bis  exception,  is  well  founded.  ïhe 
exception  was  rejected  as  l»eing  arginnentative  and  jvs 
aniounting  nierely  to  the  gênerai  issue.  Tbere  can  be  no 
doubt  that,  under  the  rules  of  pleading  which  fonnerly  ob- 
tiiined  in  England,  pleadings  were  not  allowed  to  be  argiinien- 
tative,  and  that,  under  the  sanie  rules,  "  if  a  part}'  pleaded,  in 
"  in  a  more  spécial  way,  niatter,  which  was  constructively, 
"  and  in  effect,  the  sanie  lus  the  geneml  isswe,  such  a  pieu 
"  would  be  bad."  (1)  But  thèse  strict  technical  rules  are  no 
longer  in  force,  even  in  England,  and  as  showing  what  is  now 
the  English  doctrine  on  this  subject  I  niay  refer  to  an  in- 
teresting  article  to  be  found  in  the  last  nuniber  of  the  Lmr 
Magazine  under  the  head  of  "  Pleading  of  the  présent  day," 
to  which  niy  attention  has  beendrawn  by  M.  Justice  A  VLWix. 
At  page  240,  the  writer  says.  •'  In  the  next  place,  iustead  of 
"  plejKJing  by  way  of  travei-se,  "  (or  genei-al  issue)  "  the  i)lea- 
"  der  niay  set  out  the  facts  or  plead  aryumentatively  ;  and  if 
"  he  entertjiins  the  slightest  doubt,  whether  the  facts  h«- 
"  wishes  to  rely  on  would  be  admissible  under  a  ti'avei'se  "  (or 
plea  of  geneml  issue)  "  he  would  now  be  guilty  of  gixjss  neglect 
"  to  plead  the  traverse  simply.  "  The  rule  of  our  own  law  is 
that  no  form  of  action,  or  of  wcjrds,  is  necessary  in  any  plea- 
ding, but  "  the  parties  may  and  shall  respectively  state  bonâ 
"  Jide,  and  to  the  liest  of  their  belief,  the  real  facts  on  which 
"  they  intend  to  rely.  "  I  cannot  discover  any  thing  in  the  rule 
thus  laid  down  in  our  statute,  which  would  justify  us  in  rejec- 
ting  a  plea  on  account  of  its  being  arguuientative,  or  because 
facts  are  setforth  in  a  spécial  plea,  which  et>'ild  hâve  been  gi- 
ven  in  évidence  under  a  simple  déniai.    What  injury  does  a 

(1)  Stephcn,  oh  Phoulinij,  p.  448. 
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riiiintiffsuflTer  from  the  fjicts  reliod  on  l»y  a  Dcfondant  Ump^j 
.stat-'l  in  an  ar^unicntativ»'  forni,  as  wt-  sec  niay  now  lio  «lono 
in  Knfïland  ;  or  wliat  ivjison  luis  a  IMaintiff'  t<i  coniplain,  if  a 
])i-f<-n<lant  insU'iul  of  tilinj;  a  j^onoral  deneffation,  sets  forth 
l„,iKi  ri>l''  the  roal  îtxcis  ujion  wlùcli  ho  intends  to  rely,  even 
alth<aic;h  hv  nii^ht  hâve  proved  tliose  facts  under  the  gênerai 
is>u<'.  Toniaintain  t^'chnical  objections  such  as  thase  now  heing 
c«>nsi.i«'re»I  would,  it  seenis  to  nie,  be  contrary  not  only  to  the 
statutory  enîictnient  ah^-ady  referred  to.  but  also  to  the  gênerai 
|)iiiici|»Ies  of  our  own  law  ;  and  would  tend  to  establish  hère, 
nilfs  whieh.  aft^^r  having  Iteen  long  in  force  in  Kng.and,  hâve 
Iwfii  rejectfd  there  Jis  V'ing  wt)rse  tlian  useless.  Ilaving  thus 
statfd  suecinctly  niy  views  as  to  the  reasons  assigned  in  the 
judgnu'nt  for  the  rejection  of  the  Défendants  ])lea,  I  shall  now 
proeet'd  to  consider  the  objection  taken  by  Plaintiff  to  that 
i'XC»*|>tion,  naniely,  that  it  aniounted  to  a  plea  of  justification, 
an!  vet  did  not  contain  anv  athnission  of  the  making  of  the 
statenients  it  attenipU-nl  to  justify.  It  is  true  that  forinerly  the 
rule  in  England  wjus,  "  timt  pleadings  in  confession  and  avoi- 
"  dance  should  give  colour  :  "  and  M.  Stephen  (p.  22H)  says 
tliat  the  nieaning  oî  this  rule  is  that  pleadings  in  confession 
aud  avoidance  :  "  should  confess  the  inatter  adversely  alleged, 
to  such  an  ext^nt,  at  lejist,  as  to  admit  some  apparent  right 
•  in  the  opjxisite  party  which  requires  to  be  encountered  and 
■  avoided  by  the  allégation  of  new  niatter.  "  The  english  rule 
"  that  plt-adings  in  confeasion  and  avoi<hince  should  give  co- 
■'  lour"  did  not  cause  any  injustice  because  it  was  accompa- 
ni».|  bv  another  rule  to  tlie  etfect,  "  thatwhatever  is  adinitted 
iii  any  issue  is  aduiitted  oïdy  for  the  purposes  of  that  issue,  " 
or  in  other  woixls  that  "a  fact  a«hnitted  in  one  plea  cannot  be 
taken  to  pn»ve  or  disprove  another."  (1)  And  if,  aecording  to 
the  practice  of  our  courts  it  were  certain,  or  even  if  the  Judges 
o(  this  Court  were  unaniniously  of  opinion,  that  an  admission 
in  a  ph-a  could  not  l»e  used  for  any  purpose  beyond  the  issue 
niised  on  such  plea,  I  would  feel  that  no  practical  injustice 
eould  resuit  fix>m  ouradopting  the  english  rule  on  this  subject. 
But  the  décisions  of  our  Courts,  on  this  point,  are  unfortuna- 
tely  conHicting  :  and  the  judges  of  this  Court  are  not  agrée»! 
as  to  the  etfect  of  an  admission  contjiined  in  a  plea.  Such 
boiiig  thf  case  it  seems  to  me  that  it  would  be  most  unfair  to 
a  Défendant  in  an  action  for  slander,  to  subject  him  to  the 
english  rule  ixH]uiring  an  lulmission  of  the  use  of  the  words 
atteujpted  to  be  justified  ;  without,  at  the  same  time,  letting 
liini  hâve  the  bene6t  of  the  safeguard  by  which  that  rule  was 
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(I)  See  the  ofaaervations  of  Baron  Parke  and  Lord  Abinger,   1  M.  and  W., 
r   17S. 
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in  En^laiid  accomi<..:.i(Kl,  nainely,  that  an  admission  which  a 
party  pleading  is  hd  c<*nipelle«J  tô  inake,  is  not  to  be  usetl  to  liis 
préjudice,  as  proof  under  any  other  issue.  The  case  before  u> 
is  an  instance  of  tlie  injustice  whicli  nii^lit  tlius  l>e  produced. 
The  Défendant  has  not  only  denie<J  that  he  used.  but  Uns 
pnjve^l  by  a  highly  i*espectable  witness  he  did  not  use  th»- 
langage  attributeil  to  him,  nevertheless  two  witnesses. 
equally  resfjectable.  prove  tlie  contrary  ;  and  thus,  alt!iou<;h 
E)efendant  cannot  make  an}'  a<lniiHsi()n  he  is  phiinly  in  want 
of  a  plea  in  the  natui-e  of  a  plea  of  justification  ;  and  indee<l 
without  such  plea.  inay,  perhaps,  V>e  prevented  from  provint' 
facts  inaterial  tohis  «lefence.  The  objection  that  a  Défendant 
ought  not  be  allowed  to  justify  words,  which  lie  does  not 
a<Jniit  he  u.se<l,  is  not  so  conclusive  as  may,  at  firet  sight. 
ap{>ear  ;  because  the  necessity  for  a  plea  of  justification,  àfn-s 
not  dépend  s^>  much  upon  the  fact  of  the  Défendant  havin<: 
ased  the  wonJs  attributed  to  him,  as  upon  the  power  of  thv 
Plaintiff  to  establish  that  the  Défendant  did  use  such  word.s  : 
and  a  Défendant  uiay  know  that  although  he  did  not  use  tlu- 
language  of  which  lus  a<lversary  complains,  yet  than  the  us»- 
of  those  wonls,  will  ^^e  provetl  against  him  ;  and  thus  a  plea 
of  justification  may  l»i  absolutely  necessary  in  a  case  in  whicli 
it  would  be  impossible  for  a  Défendant,  consisteatly  with  his 
own  interests,  or  even  with  truth,  to  make  an  ailmissioii. 
Moreover  I  do  not  see  that  the  allowance  in  an  action  for 
slander  of  a  plea  of  justification  not  containing  au  admission 
of  the  words  charge«l.  could  in  any  case  afford  a  Plaintiff  just 
cause  of  complaint  :  for  if  the  charge  made  by  Plaintiff  were 
true,  I  mean  if  the  r>efendant  sued,  reiilly  use  the  words  im- 
puted  to  him,  then  a  plea  of  justification  would  plainly  be  ne- 
cessarj'  ;  and,  on  the  other  hand,  if  the  charge  ma<^le  by  a 
Plaintiff  were  untrue.  the  Plaintifi  could  not  complain  of  the 
filing  of  a  plea  rendered  necessarj'  by  an  untrue  charge  maile 
b}'  himself.  Such  being  my  views  with  respect  to  the  rule 
under  considération  it  is  satisfactory  to  me  to  find  that  thcy 
are  not  oppose<l  to  what  is  the  présent  practice  in  England  ; 
as  I  think  may  be  inferred  from  the  valuable  article  in  the 
law  magazine  to  which  I  hâve  alrea«Jy  adverted,  at  page  240, 
the  writer  says  :  "  \Ve  hâve  alrea<ly  shewn  that  he  (the  De- 
"  fendant)  nêed  not  plead  by  way  of  ti-a verse,  and  it  is  equally 
"  clear  he  need  not  plead  by  way  of  confession  and  avoidance. 
"  If  he  pleads  /actif.  dij*closing  a  substantial  arnnver  to  the 
"  case  against  hhn,he  will  succeed  though  he  does  not  confeas 
"  or  evengive  colon r,  and  though  his  plea  may  })€  any  thing 
"but  a  t l'averse."  I  may  also  observe  that  in  an  action  for 
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sl.in'l«'r  recently  Injfore  this  court,  (1)  a  Defenilant  was  al- 
lowcd  t<»  liave  the  udvatitage  of  u  plea,  iii  tlu;  nature  of  a])lea 
ut"  Justification,  althouijh  the  Défendant  denied  ail  the  alle- 
jfations  contained  in  the  Plaintiti"s  declar.vration.  In  that  case 
thf  Dt'feuflantstrenuously  contended  that  "  every  justification 
■  plciided  unist  expressly  or  tacitly  admit  the  tact  which  it 
"is  intended  tojustify,"  and  argued  "that  it  was  ahsurd  to 
"  plead  in  uvoidance  of  a  fact  which  the  plea  doos  not  admit  ;  " 
liut  the  pretensions  of  the  PlaintiflT,  in  this  respect,  were  not 
inaiiitained  either  in  the  court  below,  or  in  this  court.  It  is 
tnie  that  Défendant  in  that  case  was  condemned,  hy  a  niajo- 
rity  of  the  judges,  to  pay  a  sinall  suni  lUs  <liima{»es  ;  hut  this 
was  doue,  not  because  Deftnidant's  plea  was  considère»!  bad,or 
liis  évidence  inadmissible,  but  because  the  j)roof  adduced  did 
iu)t  justify  the  lanpuafje  which  he  had  used.  One  of  the 
learned  Judges  who  dissente«l  was  of  opinion  that  Plaintiif 
oufjht  to  hâve  been  given  damages  of  a  shilling  merely  ;  and 
tlie  other  learned  judge  who  diastented  agreeil  with  the 
learned  judge  ;n  the  court  below,  in  thinking  that  Défendant 
had  conipletely  justified  the  observation  made  by  him  with 
nspect  to  Plaintiff  ;  thus  atlmitting  in  theclearest  njanner  the 
sutHciency  of  the  nie;  ■.  Upon  the  authority  of  the  case  just  cited, 
but  still  more  upon  the  reason  of  the  thing.  I  hold  that  a  plea  in 
the  nature  of  a  plea  of  justification,  in  an  action  for  slander, 
ought  not  to  be  disrissed  merely  because  it  does  not  contain 
an  admission  of  the  use  of  the  words  intended  to  be  justified. 
It  lias  been  suggested  that  it  is  unneccssary,  in  the  présent 
state  of  the  record,  to  consider  the  order  overruling  Defentlant's 
exception  :  because  Défendant  was  allowed  to  ])ut  of  record 
Ft-rguson's  déposition  which  he  impugns  us  untrue  ;  and  it  is 
said  that  this  is  ail  he  could  bave  doue  even  uid  his  exception, 
which  was  rejected,  l'emained  of  record.  VVhen  this  sugesti»)n 
was  first  made,  I  was  inclined  to  think  that  it  might  relieve 
us  from  the  necessity  of  adjudicating  upon  the  (piestion  of 
pleading  already  adverted  to  ;  but  upon  further  considération 
I  cannot  Siitisfy  myself  that  it  ought  to  hâve  that  effect.  It  is 
possilile,  nay  perhaps  probable,  that  Défendant  may  not  be 
aille  to  adduce  in  support  of  the  plea  under  considération, 
aiiy  material  évidence  beyond  that  already  adduced  ;  but  we 
havi"  no  means  of  knowing  that  such  is  the  case,  and  bave  no 
right  to  présume  it.  The  Défendant,  according  to  my  views, 
as  already  explained,  had  a  right  to  file,  and  for  any  thing 
we  can  know  to  the  contrary,  had  an  interest  in  filing  that 
plea  ;  and,  as  it  bas  been  rejected,  I  think  we  arc  bound  to 
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(!)  St^«l,  Apppellant,  and  Oilman  RcHpondent,  froin   Sherbrooke,  decided 
in  appeal,  December,  1860. 
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rovoixo  tli»'  jndfjnicnt  settiii^  it  iisidc  ;  mid  to  afTord  Doftn- 
dant  au  opportuiiity  ui"  adduciii;;  fiirtlior  pnjot",  if  aii}'  lie  lm\c 
iii  suitport  ot*  it.  As  1  havo  arrivc^l  at  tliis  conciusitm,  upnn 
tliL'  point  to  lu;  Hrst  detcniiiiitMl  iii  this  cause,  l  do  iiot  pmpuv 
to  enter  upon  tiie  considération  of  any  of  tlie  other  (juestituis 
aftecting  the  nuM'its  of  tiie  cause. 

As  t(»  tlie  (piestion,  raised  in  this  case  and  several  otheis, 
whether  an  attorney  conductinp  liis  own  case  can  recovi'r  fecs 
in  tlie  saine  way  as  if  lie  wereacting  for  anotlier  person,  l  nr.ist 
say  tliat  it  lias  pr(!sented  .soiiie  (litHculty  to  niy  niiiid.  Tlic 
tarirt'  under  our  statute,  as  lias  lieen  reiiiarked,  is  ma<le  fnr 
ortieei-s  of  tlie  court;  it  iiiay  tlierefore  lie  said  tliat  if  an  imli 
viflual,  not  an  attoniey,  were  to  coiiduct  liis  (jwn  case,  lir 
could  not  l>e  awardi-d  tlie  fées  contained  in  tlie  tarif!  for  at- 
t<)nieys;  and  it  is  furtlier  ar^ued  tliat  aman  cannot  act  as 
an  attorney  for  liiiiiself,  because,  in  such  a  case,  no  contraet 
of  a^^ency  can  intervene.  Still  it  is  undeiiiable  tliat  Défendant 
is  an  nttorney,  and  tliat  lie  lias  perfornied  certain  services  in 
tliis  cause,  for  wliicli,  wlien  perfornied  liy  an  attorney,  tin' 
tariff  allows  certain  fées,  and  I  really  cannot  sec  any  thin^  iii 
law,  or  in  reason,  to  prevent  tlio  Défendant,  an  attorni^y,  froiii 
l'eceiviiifif  tlie  fées  usually  incident  to  the  .services  wliicli  lir 
so  perfornieil.  If  the  objection  urjred  ajrain.st  Appellant  be  well 
fountled  it  ought  to  hâve  as  inucli  weij^ht  in  KnjLjland  as  it  lias 
hère:  and  yet  \ve  know  tliat  itwould  not  l)e  niaintained  tlieir. 
The  ruie  on  this  subjet  is,"  that  wliere  an  attorney  is  a  party 
"  to  an  action,  and  obtains  ajudgment  in  liis  favour,  lie  is 
"  entitle<I  to  the  saine  costs  as  if  lie  liad  conducted  the  action 
"  as  attorney  tor  st)nie  other  person  ;  and  not  inerely  te  tlic 
"  costs  wliich  another  person  suing  or  defending,  in  person, 
"  would  be  entitled  to  ;  "  (1)  and  in  support  of  this  opinion 
Archbold  cites  several  cases.  The  french  authoritics  are  divid- 
ed  on  the  point.  Serpillon  (p.  565)  declai'es  that  even  a  privatc 
individual  ^aiiiing  liis  own  cause  is  entitled  to  full  costs; 
whereas  .fousse  is  of  a  contrary  opinion.  The  practice  in  tins 
country  niay  I  tliink  be  .said  to  be  in  favour  of  the  attorney. 
The  prothonotary  of  the  Superior  Court,  an  officer  of  great 
expérience,  infornis  us  that  in  the  tiiiie  of  Cliief  Justice  Sewell 
fées  in  such  cases  were  not  alUiwed  ;  but  that  in  the  tinie  of 
Sir  James  Stuart  the  practice  was  to  allovv  them  that  the  last 
nientioned  practice  lias  continued  ever  siiice  ;  and  he  lias 
given  us  a  note  of  four  cases,  {2)  in  whicli  attoi'neys  appeariiij,' 

(1)  A rrhhold' H  practice,  vol.  l,p.  48. 

(2)  No.  1417  of  18;)7,  Pentlaïul  luul  Smith  ;  n"  1959  of  18">9,  Stuart  and 
Miller  ;  n°  2145.  Pcntlaïul  aixl  Bell,  1859  ;  n"  2147,  Pentlaiid  and  Bell,  IS.")!)  ; 
to  whicli  may  he  added  Circuit  Court,  n"  1025,  28  Juiie,  1851,  Cannon  s». 
Hmlij/. 
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jii  i' .  ir  nwii  cases  luivo  Iteoii  hIIowimI  their  fecH.  Undcr  theso 
cire  I  iivt.iiKvs,  I  tliiiik  it  doulitt'ul  wlietlier  uny  clmn^o  in  tlic 
iiivic.  Cl'  Hs  t<>  tliis  niiittcr,  ou^ht  to  lu' ruade  ;  and  that  if  a 
i'Im'ii,'!'  wt'i'f  dctiTuiined  on  it  <»u<;lit  to  be  nuvdo  ho  as  not  to 
i;'.  /l  iM'iidiii;,'  cases.  Indeed  it  would  sceni  to  nie  Imrclly  just, 
I  I  .111  attoriiey  liavin^  conducted  liis  own  case  to  the  close, 
\  lidiit  any  ol>Jection  on  the  part  of  lus  anta<fonist,  or  of  the 
c     ;ii.  sliould  l)e   int'ornied,  .it  the   hist  moment,  that  he  could 

I  l''j,';ill3'  do  tiiat,  which  he  actually  had  done,  with  success, 
I  tlie  |ni'sence  oF  the  court.  I  therefore  think  tliat  Appellant 
wiii-lit  ti>  hâve  his  ct)st.  (  I  ) 

Tlie  jud^^ntent  is  as  follows:  "  Soeing  that,  in  the  judfjfment 
lit'  tlie  court  helow,  hy  which  the  demurrcr  to  the  (»erpetual 
iNn'ution  pleadeil  l»y  Appelhmt,  haa  heen  maintuined,  there 
is  cl  11  11-,  inasmucii  as  tlie  exception  contained  issuahlc  matter. 
Scriiiif  tiiat  Ap{)elhint,  by  rea.son  of  the  overruling  of  his  ex- 
(•;|itii)ii,  was  {)revented  from  bringing  out  upon  cross  exami- 
ii;iti<in  evi(hMice  which  might  hâve  supported  the  same,  as 
will  îis  from  directly  adchicing  évidence  upon  his  plen,  in 
wliicli  respect  there  is  likewise  error  :  it  is  considered  and 
jiiljiid^ed,  that  as  well  the  judgment,  rendered  in  the  Superior 
(  nint  sitting  at  Québec,  on  the  twelfth  day  of  October,  1(S59, 
.is  the  final  judgnienti'endered  in  the  cause  on  the  sixth  day  of 
l''i'liruiiiy,  18(50,  be  and  the  same  are  Iiereby  reversed,  set 
aside  and  vacated,  and,  proceeding  to  render  the  judgment 
wliich  the  court  below  ought  to  hâve  given,  it  is  further  con- 
sidered and  adju«lged  that  the  denmrrer  pleade<l  by  llespon- 
ilent  to  the  exc«'ption  be  overruled,  that  ail,  each  and  every 
tlie  proceedings  had  and  taken  in  the  court  below,  from,  since 
ami  after  the  said  twelfth  day  of  October,  1859,  be  held  for 
iiini<,dit  and  set  aside,  and  the  parties  be  placed  in  the  same 
pliglit  and  condition  as  they  stood  in  court  on  the  .said  last 
iiKiitioned  day,  to  the  end  that  such  further  proceedings  he 
liail  and  taken  as  to  law  and  justice  appertain  in  the  premiaes, 
witii  eosts  to  Appellant  in  thia  behall",  as  well  in  the  court 
liejiiw  as  in  court  hère,  in  the  taxing  whereof  no  attorney's  or 
ntlier  fées  upon  any  of  the  proceedings  or  hearings  had  in 
l'ither  court  shall  be  allowed  to  Appellant,  by  reason  of  his 
lieiiiga  ])ractising  attorney,  and  of  his  liaving  personnally 
fiiiidiioted  his  own  defence.  J)lssentientihus  :  The  Chief- Justice 
and  Judge   DuvAL,  as  to  the  judgment  of  reversai,  and   the 

1 1 1  l''i)p  tiie  opinion  of  the  Honoraire  the  Chief-Justice  upon  tlie  ({uestiun 
lit  (.cwts,  si'i'  the  ciise  of  lirown  and  (Jugy,  xiiprà,  p,  9. 
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Honorai  tic  Mchhi-s.  .Justices  Merkdith  ami  MoN'DEI.ET,  in  sofnr 
as  respects  tln' mode  oftaxin^costs.  (1)(11  />.  T.  H.  t'.,  p.  4()!t.i 

(Jl'ciV,  for  Appellaiit. 

I'enti.ani»  and  I'enti.an'i»,  for  Kespondcnt 

Parkin,  connsel, 
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A  TTOITET  AOTING  »  HI8  OWN  CAU8E.-C0ST8. 

I'rivy  CorNC'iL,  Ist  F'ohruary,  l<S(i7. 

On  Aim'eal  irom  tue  Court  of  C^ueen's  Hencii  for 

Loweu-C'axada. 

Présent:  Siu  James  Wiklivm  Colville,  Sir  Kiward 
Vauohax  Williams,  and  Sir  liiciiARi)  Towie  Kindersi.v. 

Bartiielemew  Conrad  ArorsTus  GufiV,  Appellant,  ami  Wil- 
liam Hrown,  Kespondent. 

By  tlie  old  Freucli  Liiw  i)rpviiiliiiit  in  Lower  f'amula,  an  attornoy  iu- 
i\U)l  as  siicli  in  IiIh  own  cause,  and  on  lii.s  own  Ix'lialf,  i»  untitled  uiKltr 
a  jiid.'nient  in  liisfavonr,  ancd/iiiiii;  njKin  taxation  ofcnsts,  totheHamc 
ft>e8  a8  are  allowtxl  l)y  tlie  tarifFlo  Attf)rnc«y8  in  ail  ordinary  cases,  su 
lield  by  tlie  Jiidicial  <  onimitteo  on  appeal,  overrulint;  the  jtidj:inent  ni 
tlie  Court  of  tjueon's  Jîencli  (on  tlie  apjieal  side)  in  Fiower  Canada,  and 
tlie  autlioritios  relied  on  by  tliat  Court  for  a  contrary  rule. 

Tins  was  an  appeal  froni  a  decree  of  the  Court  of  Queen's 
Honcli  for  Lower  Canada  on  tlie  apjieal  side,  dated  the  lf)th  ni' 
Deceinber,  1M(»2,  which  reversed  ajud^nient  of  the  Superior 
Court  of  the  District  of  Québec  of  the  2nd  of  Noveniber,  l.S(il, 
pronounced  by  a  sinj^le  Judge  on  a  motion  niade  by  Appellant 
to  review  the  l'rothonotary  s  taxation  of  a  bill  of  costs  undtr 
a  prior  Judgnient  of  that  Court,  awardintj  hiin  costs  jrenerally. 
"  avec  dépens."  The  question  raised  and  adjudicated  upon  in 
the  Court  below  was.  whether  Appellant,  who  was  an  Advo- 
cate  and  Attorney  of  the  (Courts,  having  been  a  party  litigant, 
and  havin^  appeared  person»dly  in  Court,  and  conducted  his 
own  case,  was  entitled,  under  the  last  mcntioned  jud^jinent, 
with  référence  to  the  practice  and  procédure  of  the  Courts  in 
Lower-Canada,  to  hâve  allowed,  on  the  taxation  of  costs, 
apiinst  the  opposite  party  (the  Kespondent)  certain  fecs, 
clainied  an<l  charged  by  him  in  respect  of  services  rendered  to 
hiniself,  as  such  litigant,  in  his  profi'ssional  character  of  At- 
torney. The  Taxing  Officer  disallowed  those  feea  ;  but  tlie 
Judge  of  the  Superior  Court,  to  \vhoni  the  matter  was  referred 

(1)  Mr.  Justice  AvLWix  was  with  the  niajority  upon  both  questions,  nanie- 
ly,  as  to  the  reversai  of  the  judnieut,  and  as  to  the  mode  of  the  ttixipg  (if 
costs. 
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liv  wiiy  of  iippt'ul,  allowcd  tlietn.  Tlie  Court  of  Quoen's  Hencli, 
ni)  tlif  iippt'al  of  Il(;s|Mm(l('iit  a^iiust  tliat  ordcr,  rt'ver.st'd  the 
saine,  luloptin;,'  tlic  vitîW  takcn  hy  tlic  Taxiti<(  Orticer,  an<l  atKr- 
iiH'il  liis  OriItT  mail*'  on  taxation.  It  \va.s  a^ain^t  tliat  decivc 
tliiit  IIk"  iircsi-nt  appeal  was  institututl.  The  facts  wl'Vv  not  in 
(lisputf  .  and  tliost-  noct'ssary  for  tln'  considération  of  tlu'  (pies- 
tioii  woro  an  followH:  On  tlu;  /îtli  of  January,  1M5Î),  Kcspon- 
(Irnt  Ity  a  Ju<l^nient  of  tlie  Superior  Court  at  Quobec,  n;covered 
!i<îaiiist  Appfllant,  in  an  action  of  del»t,  Mie  suni  of  £!()()  cur- 
nncy,  witli  inti-rcst  and  costs.  On  the  24th  of  Febriiary,  1<SÔ9, 
il  writ  oï  ficri  f<ician  was  issued  ont  of  tliat  Court  a^ainst  tlie 
irouils  and  cliattels  of  A])pellant,  addressed  to  the  sheritt  of  the 
District  of  (^iiehcc,  and  authorizinf^  liiin  to  levy  u  balance  un- 
dcr  the  jud^nieiit,  reniainiii|^  unpaid.  The  return  of  the  .She- 
riff  fiidoisini  on  thi;  writ  showed  tliat  the  ^otxls  and  cliattels 
wcii' sei/ed  hy  hini,  under  the  writ,  but  tliat  lu;  had  been  pre- 
vciitfd  selling  the  saine  by  reason  of  a  proceedin^  taken  by 
Appcllant,  described  as  his  "  ^fjtinmtionàfind'aniiuler."  This 
ojipdsition  was  dismissed  with  costs.  A  writ  of  venditioni 
('X/)(iiiii.s  was  tlien  issued  to  the  sheriff  to  sell  the  goods  and 
cliattels  so  seized.  The  sheriff  announced  tlie  .sale,  but  after- 
wards  iiiade  a  return  to  the  Court,  stating  that  lie  was  pre- 
veiited  froni  procee<ling  to  a  sale  l)y  reason  of  another  "  op/H>- 
siflon  à  fin  f/Voiviwie?',"  brought  by  Appcllant.  On  the  4th 
of  Si'pteinber,  iSdl,  the  hearing  of  the  last-nientioned  opposi- 
tion took  place  before  the  Juclge  of  the  Superior  Court  (M. 
Justice  T.v.scHEllE.vu),  wlien  lie  delivered  juilgnient,  wherein 
lu-  stated  as  follows  :  "  Considérant  que  le  Demandeur,  en  ne 
<ltiiinant  im.s  crédit  au  dit  Opposant  du  paiement  de  la  dite 
suniiiii;  de  Â.'ff  lô».,  a  (Uji  contrairement  à  ce  qu'il  devait 
ftiirc,  la  Cour  maintient  la  dite  opposition  afin  d'annuler 
(lu  dit  Opposant,  avec  dépens,  contre  le  Demandeur,"  Ac,  d'-c. 
l'iider  this  Judginent,  the  Bill  of  costs  in  question  was  sub- 
iiiitted  to  the  Prothonotary  and  Taxing  Officer  by  Appellant, 
wlio,  on  the  2nd  of  October,  1801,  recorded  the  following  mi- 
nute and  order  in  taxation  of  the  Hill  :  "  The  Opposant,  Bar- 
tlieleiiiew  C.  A.  Gugy,  having  presented  his  bill  of  costs  upon 
tlie  foregoing  judgment  for  taxation,  lie  being  the  Attorney  ex- 
ercisiiig  that  office  for  himself  only,  wherein  he  claims  to  be  al- 
lowod  tlie  suin  of  £10  as  and  for  Attorney 's  fées  in  the  said 
cause,  and  also  another  feeof  £1  Is.,  upon  the  defence  en  droit 
tlierein  adverted  to,  to  both  of  which  the  Plaintiff  by  his  Attor- 
ney, (>bJecting,con8idering  the  rulingof  I;Ier  Majesty's  Court  of 
Appeals,  bearing  date  the  7th  of  May,  18(51,  No.  873,  Gugy, 
Appellant,  and  Fenjuson,  Respoudent  (1),  as  foUowa:  That  is 

(\)  Supra  p. 
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to  Hay,  (with  costs  to   Apju'Iliuit  iii  tl.is  l)clmlt'   as   wcll  in  il 
Court    Ix'luw  an  iii  tlit!  Court  Iutc,   in  tlif  ttixin;^  wlicn-of  n. 
Attonu-ys  or  otlicr  ïvt's  ujtoii  iinv  <>t  tho  proct-i-diii^fs  on  In  ai 
in^s  Iwul  incitht'i'  Court  slmll  lie  allovvt-d  to  Aiipclhint  by  rci 
son  ot'  lus  licin^  a  practisin<^  Attorih'y,  and  of  liis  liavin;^  )m  i 
sonally    conductc»!    Iiis    own    dcrcnct'.)    It    is  consi<|ciiMl   m: 
ordfivd,  that  the  suins   n's|tf('tivi'ly  ot'    Cl    lOs.,  and    CIO  '" 
and  tlicy  arc  licrclty  scvcrally   disallowfd,  tiic  said  ()(>|ios,iiii 
lieinj^  a  |iractisiu|^  Attorncy,  and  havin^  pcitioually  cond\i(t. . 
thc  procecdin^^s  in   tlit^  said  cause   to  vvliieli  tla*  said  hill  >•] 
costs  relates  ;  tliercforc,  tliu   rost  ami  residuc;  ol'  tlie  said   lui 
oF  ct)sts  is  lierolty  taxi-d   au<l  allowed  at   tlic   suni   ot"    tliii . 
|)ounds  tifteen  shillings  and  ninc  pence  currency  (.Ci  lôs.  îld.i 
and  no  more.  "  'Plie  two  items  tlius  disallowed    were  descrilM  .i 
in  t'ie  Itill  of  costs  as  fées  on  défense  en  droil,  £1   lOs.  ;  Att<'i 
ney's  fee,  CIO.  Appellant  appealed  from  tliis  order   to  tlie  Su 
perior  Court  at  Québec,  and   j)raye<l   that  the  aliovc  ta.x-itinij 
mi^lit  l»e  annulled,  and  tlie  [)rotlu)notary's  décision  reversid 
and  that  the  fées  allowed  hy  tlie  tarift'and  rules  of  practictnt 
the  Court  he  allowed  to  Appellant  upon  tliejud^nnent   in  lii- 
favour.  On  the  2nd  (/  Novt;ml>er,  KSIil,  the  jud^'e  of  the  Su 
perior  Court  at  C^uehec  (Mr.  Justice   Taschereau)  deliverr.i 
j\id^ment  in  the  appeal,  and  therein  stated  as  fol low  :"  ('«</' 
sitlérdut  qae  la  ((We  fuite  parle  Protonotniredii  dit  ruéuioii' 
de  frais  est  erronée  et  coiitriiire  aa  tarif  de  cette  eoiir,  en  •• 
que  le  dit  Protonotdire  a  retranché  <lti  dit  mémoire  defn"- 
les  honoraires  dits  an  dit  (Ji>j>osant,  sur  le  principe  que  le  d<' 
O/tposant,  (iiù  est  au  arocat  et  procareur  pratiijiia nt  iternni 
cette  coitr,  a  Ini-méme  sifjné  soii  oi>position  et  t'a  lai-m  ';." 
cundnitc    à  jinjonent  ;    considérant   (pCeu   loi    un    iirin->i' 
a  le  droit  de  conduire  lui-niéme   sa  défense  derant  ancui' 
trUjumd  et  d'e.riycr  îles  honoraires  qui  sont  le  juste  sid<i uf 
de  ses  troubles  et  vacations,  et  qu'en  cela  la  position  de  sim 
hdrersaire    ne   re^'oit    aucun    préjudice,  maintient   la   dil< 
motion,   et    ordonne   qu'il   soit   et    il    est  par  ces   présent' - 
accordé  au   dit    Opposant    une   so)nnie   de   onze   louis   di 
chelins  jMur  ses  honoraires  sur  la  conduite  de  son  opposition 
en  sitsdes  autres  items  formant  si>n  n)émoire  de  frais,  uni 
sans  frais  sur  la  dite  motion."  lle.spondent  ajipealed  from  tl: 
décision    to  the  appeal   siile  of   the   Court  of  (^ueen's  Benr 
for  Lower  Canada.    The  heariu^  of  the   ai)i»eal   took   pif 
before  the  justices  AvLWiN",  Meredith,  Mondelkt,  Bektiiki. 
and  Baixjley,  and  on   the  19th  of  December.  liS62,  the  JU'  - 
ment  of  the  majority  (Mr.  Justice  Mondelet  dissentin<r)  w 
deliverod,  to  the  efî'ect  that  as  by  law  and   practice   no  IV 
could  be  allowed  to  counsel  and  attorneys  in  cases  in  whi-, 
thcy  net  as  attorneys  of  record  in  the  cause,  there  was  erni 
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iii  tli»'  juil^'int'iit  of  tlic  SnjMM'ior  Court  iit  (j)iu'l>cc  ot'  tin-  2ii(| 

uf  Nuvfiiilifr,  lH(il,    liy    wliicli   Ai)])i'lliiiit   li.-ul    I ii  allowcd 

l•,l^t■'  in  liis  t'iiv«jui',  iiiitl  it  wuh  oi-ilcrcd  uihI  iltcntil  timt  tliu 
iii(l;,'iin'iit  lie  iwersi^d,  sot  asido,  iiinl  uiiindicd;  tiiid  it  wnsulso 
U'Ijud;,'!'!  tliiit  tilt!  liill  (»t"  cuHts,  liy  wliicli  tlif  siiiii  of  Cil  lOs 
(•inT'iicv  wiis  iill<t\vt'd,  1h'  rt'Ji'ctfd,  iiiid  tliut  tlit-  taxiitioii  i)i' 
tlic  |(i(ptli<iiii>tiiry  hv  utliniitMl,  witli  cDsts,  t<»  lu-  Ixtriit-  l>y  Appcl- 
laiit,  mid  tlic  it'cnrd  wiis  tlit'ii  dinctt'd  tu  Im-  rtiiiittt'd,  in  oi'dtT 
tliiit  wliat  liiw  and  justice  nii^i^lit  r<'(|uir('  undcr  tliat  drcn'c 
iiii"lit  1»'  donc  in  tlic  iin-niiscs.  Tlic  judj,fniciit  ('iincindcd  l>y 
stntin^'  tluit,  on  tlie  motion  of  tlic  uttoi'ncys  of  Hcspondcnt, 
tlic  cmnt  ^'niiitcd  tlicin,  "  <listfiictii)iis  i/i-  tir/uns  in  tliis  cause,  " 
Apiicllant  applicd  t'or,  and  olitaiiu'd  Iciivu  to  aiipcal  tu  Hcr 
Majcsty  in  couneil  t'roni  tliis  jud^nncnt. 

Aii|icllant,  Mr  (  iii^y,  appcarcd  in  pcrHon: 

Kirst.  'l'Ile  a|»|)cal  in  tliis  case  wiis  intjiropcriy  cnicrtainctj 
liy  llic  l'rov  incial  Court  ol"  Ajijical,  tlic  A]>jiellant  .sidc  of  tlie 
Ciiurt  ol'  (^iiecn's  Mencli.  Tliat  court  lias  no  juri  action  lo  licav 
an  a]i|icul  tVoni  tlic  Supcrior  Court  wlicn  tlic  aiiiount  in  ou- 
truxcrsy  :*  i  ss  tluin  X,'20.  Tlic  Canadian  Statute  (coum  .dati'd 
statutes,   Lowcr  Canada,  cli.   77,  sce.   2.S,  |»|).   f)4><  D)  cnacts  : 

i'hat  an  aitpcal  sliall  li(!  to  tlie  Ctiui't  of  (,)uccn's  iJencli  as  a 
Cciiiit  of  A|)[»t"'!  and  crror,  froni  aiiy  jud^niciit  rendnrdlty 
tlic  Supcrior  Court  for  Lowcr  Canada,  in  any  district,  in  ail 
ciises  wlierc  tlic  iiiattcr  in  dispute  excccds  tlic  huih  of  £20 
Nttrliiiff,  or  relates  to  any  fcc  of  olliec,  duty,  rcnt,  revenue  or 
any  siuii  of  iiioney  payaltle  to  Hi-r  Majcsty,  or  to  any  title  to 
lamls  or  tcneiiKiiits,  annual  rents,  or  like  niatters  or  tlii?ij.fs, 
wlicre  tlie  rii^lits  in  futui'c  nii^lit  Ik'  Itound,  altli(ni<;li  tlic 
iiiiiiiediate  value  or  suni  in  appcal  is  lest  tlian  £20  stcj'lin^." 
Nitw,  liere  tlie  sun»  at  issue  was  only  .Cl  1  10s  Canadian 
Ciirriiicy,  lietwcen  £î)  and  £10  sterling.  It  is  truc,  tliat, 
tlie  iiiajority  of  tlie  Judgcs  of  tlie  Appcal  Court  lield, 
tlial  tlie  judgnient  eoniplainod  of  related  to  a  fce  of  otHcc, 
and  was  tlicreforc,  witliin  tlie  exce]ition  pro\  idcil  for  in 
tlie  act,  and  tlicy  lield  tliat  tlic  langu.H<,'c  of  tlie  Juil/^niicnt 
lit"  tlie  Superior  (-oui't,  "  ('onKiderniit  qu'en  loi  un  urooit 
"  /'■  tiroit  (le,  (•(tinluirc  lui-iif'ini'  su  défciisr  ilmiiif  ikichii 
tiihii  nul,"  ((<:,  warrantcd  such  conclusion.  But  1  niaintaincd 
iIm  Te,  as  ]  do  lieic,  tliat  "  fces  of  otHce  "  nican  otHcial 
fées  strictiy  and  litti'rally,  an<l  not  tlie  cliar<;cs  allowi-d  to 
attiinieys  for  conducting  tlieir  clients  or  tlieir  own  atiairs.  The 
appeal  arises  out  of  tlic  words  <irec  dépens  contre  le  Deman- 
(l'iir,  i'.x  the  judgnient  of  tlie  4th  of  Septcniliur,  18(51,  wliich 
awaided  co.sts  against  llespondent.  But  Respondent  ilid  not 
iippeal  from  that  judgnient,  and  is  tlierefore,  bound  by  it. 
N'iw,  fces  ai'c  a  part  of  tlie  costs  which  were  givon  by  the 
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judgment  ;  tlie  taxing  officer,  however,  refused  to  allow  tlie 
fées  in  question,  refernug  to,  as  his  autliority,  the  case  of 
(rugy  vs.  Fei-fjuson  (1)  ;  there  the  order  e.specially  directt-il 
tliat  no  attomej's  or  other  fées  upon  any  of  the  proceedinffs 
should  be  allowed  to  the  then  Respondent,  by  reason  of  his 
being  a  practising  attorney,  and  of  his  having  personally  coii- 
ducted  his  own  lefence.  Thèse  were  tlie  spécial  tenus  of  the 
order,  and,  apart  froni  the  iegality  of  such  direction,  whicli 
I  question  hère — it  being  part  of  an  order  of  the  court  unaji- 
pealed  froin — the  taxing  officer  vvsus  bound  to  carry  it  intn 
effect,  but  it  formed  no  authority  or  décision  on  the  subject, 
and  was  no  warrant  for  such  officer,  in  a  totally  différent  aiid 
distinct  case,  determining  the  nieanings  of  "  ax'ec  dépens, 
and  tlius  constituting  liimself  into  a  Court  of  Appeal  froni  tht- 
judgnient  of  the  Superior  Coui't.  There  is  anotlier  objection, 
which  was  also  urged  below,  and  was  referred  to  by  Mi-. 
Justice  MoXDELET,  who  ail  along  dissented  froni  the  otlK-r 
judges,  namely  dissented  froni  the  other  judges,  naniely,  that 
case  on  appeal  was  merely  ône  of  taxation,  and  not  agaiiist 
the  judgnient  gi'anting  costs,  and  that  Appellant's  claim  t<i 
particular  fées  could  arise  on  sucli  an  appeal,  a  ground  of 
oljection  which  T  subinit  ought  to  hâve  been  held  fatal  to  the 
appeal  below.  Assuniing,  however,  that  tlie  question  regardin^' 
thèse  items  of  costs  is  Ht  for  décision,  hère,  the  question  is. 
tii"st,  what  law  is  applicable  to  the  case  ;  and  secondly,  how 
does  such  law  applied.  With  regard  to  the  tirst  point,  there  caii 
be  no  douVjt  that  the  old  french  law  is  the  law  which  niust 
govern  the  décision,  for  though  there  are  many  acts  anioii»; 
the  Canadian  Statutes  relating  to  costs,  and  regulating  thf 
tariffs  thereon,  there  is  no  act  which  bas  prohibited  an  attor- 
ney froni  receiving  fées  for  conducting  his  own  case.  Acconl- 
ing  to  the  old  law  of  France,  Attorneys  could  at  ail  tinies  coii- 
duct  their  own  cases  :  Pigeau,  Procéihwe  Civile  du.  Châtehf , 
De  l'Instruction,  Liv.  2,  part.  2.  (Ed.  Paris,  1779.)  This  a 
work  of  the  highest  authority  on  practice.  Ze /Ktr/ai/ /)/•<«■('- 
reiu;  par  Pierre  Ne  et  Duval,  toni.  2,  part.  2,  (éd.  Lyon,  1705 1, 
another  authority' of  equal  value.  In  France,  the  judges  for- 
nierly  assunied  so  niuch  latitude  in  dealing  with  costs,  ami 
so  niuch  partiality  in  giving  or  with-holding  tlieni,  tliat 
many  edictsand  ordonnancex  were  promulgated  for  the  spécial 
guidance  of  the  court  on  the  question  of  costs:  ordonnuvic 
of  1667,  tit.  31,  art.  1,  Des  Dépens,  which  but  re-enactnl 
a  previous  an<l  ver}'  old  rule  :  La  pratique  Judiciaire,  etc.,  île 
M.  Imbrit,  par  M.  Pierre  Guenois  et  M.  Bernard  Autoninic, 
tit.  De  la  condamnation  des  dépens,  taxe  liquidation  d'iceiu' 

(1)  Supra  p. 
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1).  n.34,  (e-l.  Paris,  1G28.)  Tliere  are  othor  onlinances  of  oarlica* 
dati'  to  tli(!  sauie  eflcct,  whieh  are  collectcid  aiul  conunented  on 
in  tlio  same  work,  as  those  of  Charles  IV,  1324,  and  Cliarles 
VIll.  1498.  Contrary  tothe  rule  that  notliingcould  begrantcd 
wliioli  liad  notbeen  clainied  at  tlie  hands  of  the  court,  it  was 
that  the  unsucces-sful  litigant  sliould  be  condemned  to  pay 
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costs,  uotwithstanding  the  omission  of  a  conclusion  to  that 
cftlct.  A  judgnient  without  a  condenination  to  pay  costs  was 
.Iccnied  so  iniquitous,  that  the  judge  who  pronounced  it  was 
liiuisolf  hcld  liable  for  the  aniount  :  Conférence  de  Bornier, 
tit.  31,  Des  dépetis,  (éd.  J  729).;  Le  noiiveau  Praticien  Français, 
par  Rémi  Oastier,  tit.  De  la  taxe  dépens,  p.  402,  (éd.  Paris,  1G65)  ; 
Lu  jnrisj^rudence  du  code  Justmien,  conféré  avec  les  Ordon- 
îiauces  Royaux,  les  Coutumes  de  France,  et  les  décisions  des 
rua  rs  si)Hreraines,SiC.,pnr  M.Claude  de  Ferriere,  Lib.VII.  tom.  2, 
]).  193,  (éd.  Paris,  1G84)  ;  >^er\nl\on.  Commentaires  sur  l'ordon- 
na nre  de  7007,  tit.  IM,  Des  dépens,  p.  563,  (éd.  1776).  Such 
boin^f  the  tld  law  of  France,  the  (juestion  is,  bas  the  stiitute  law 
of  hower  Canada  introduced  or  enacted  any  altération.  Now, 
I  coiitend,  that  there  are  no  statutory  provisions  in  the  law  of 
Lower  Canada  which  prohibit  attorneys  fron»  conducting  their 
owii  cau.ses,  nor  is  there  any  tariff  of  fées  which  excluded  fées 
payable  and  allowed  to  attorneys,  even  in  cases  in  which  they 
act  as  attorneys  of  record  in  the  cause  on  their  own  behalf  : 
Lt)\ver  Canada  Consolidated  statutes,  ch.  83,  p.  752  ;  authorizing 
judges  to  make  a  tari  fi"  of  fées.  Tins  appears  from  the  cases 
extracted  froni  the  records  of  the  courts,  and  are  uninipeach- 
able  ;  there  ai'e  instances,  ranging  from  the  year  1839  to 
1S57,  of  attorneys  being  allowed  and  receiving  fées  as  such, 
in  cases  in  which  they  personally  conducted  their  own  causes, 
ami  it  W!is  not  until  the  years  1861,  in  a  case  in  which  I  was 
iiitiivsted,  that  for  the  tirst  time  it  was  made  part  of  the 
unltr  for  cost  that  niy  fées  should  not  be  allowed,  by  reason 
of  uiy  being  a  practising  attorney,  and  of  niy  having  [)ersonal- 
ly  conducted  my  own  defence  :  Broi.vn  vs.  Uuçpj,  suprà,  p.  1. 
Upon  the  authority  of  that  oi-der  the  taxing  otHcer  refused  to 
allow  niy  fées.  In  the  judgnient  in  that  case  Mr.  Justice  DuvAL 
relied  chiefly  on  the  authority  of  Jousse,  citing  the  second 
volume  of  hia  justice  civile,  p.  460,  n*-'  38.  That  passage,  how- 
ever,  applies  not  to  the  attorney,  but  to  the  avocat,  who,  by 
the  old  law  of  Fi-ance,  could  not  recover  bis  fées,  though  he 
iiiiglit  damages,  by  action.  But  the  law  is  inapplicable,  if  an 
iirocif  is  a  procureur,  as  in  Lower  Canada,  where  every 
attorney  is  also  anadvocate.  In  the  case  f  Gugy  vs.  Feryuson 
•">"/"■'',  p.  84,  which  was  beforethe  full  court  on  the  appeal  side 
of  tlif  Court  of  Queen's  Bench,  the  law,  as  well  the  reason  of 
tlie  case,  is  so  ably  statecl  by  Mr.  Justice  Meueditu,  that  I 
TOME  X.  *  7 
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crave  leave  to  use  his  ju<lfjment  as  my  argument  ;  hc  says 
sujym,  p.  90.  "  As  to  the  question  Riise<l  in  tliis  cjise,  and  in 
several  <»thers,wliether  an  attoniey  c«:»n<lucting  liis  own  case  cuii 
recover  fées  in  the  same  way  as  if  he  were  acting  for  anotluT 
person,  I  must  say  that  it  luvs  presented  some  difficulty  to  iiiy 
niiml.  Tlie  tariff  unJer  our  statute.  as  lias  been  remarked,  is 
niade  for  officers  of  the  court  :  it  niay  therefore,  be  said,  thut 
if  an  individual  not  an  att4>mey  were  to  c«»nduct  his  own  case, 
he  could  not  be  awardetl  the  fées  containe<l  in  tlie  tariff  for  At- 
torneys  ;  and  it  is  further  argue»!  that  a  nian  cannot  act  us 
an  Attomey  for  himself,  because,  in  such  a  CJise,  no  contruct 
of  aîrencv  eau  intervene,  still,  it  is  undeniable  that  the  Defeii- 
dant  is  an  Attorney,  and  that  he  has  j:»erfornied  certain  ser- 
vices in  this  cause,  for  which,  when  perfonned  by  an  Attor- 
ney, the  tariff  allows  certain  fées,  and  I  really  cannot  si'c 
anything  in  law,  or  in  reason,  to  prevent  Défendant,  an  Attor- 
ney, froni  receiviug  the  fées  usually  incident  to  tlie  services 
which  he  so  performetl.  If  the  objection  urged  against  Appellaiit 
be  well  founded,  it  ought  to  hâve  as  rouch  weight  in  Engliind 
îis  it  has  hère  ;  and  yet  we  know  it  would  not  be  niaintainod 
there.  The  rule  on  this  subject  is,  "  that  where  an  Attorney  is 
a  i^arty  to  an  action,  and  obtîiins  a  judginent  in  liis  favour, 
lie  is  entitled  to  the  Sîiuie  costs  as  if  he  ha<l  conihicted  tlie 
action  as  Attomey  for  stime  othei  person,  and  not  nierely  to 
the  costs  which  another  person  suing  or  defending,  in  person, 
wouhl  be  entitled  to  :  A  rchMiT s  FrAC.  vol.  1,  y>-  -^^l  and  in 
support  of  this  opinion  Archbold  there  cites  several  cases. 
The  french  auth«»rities  are  devided  on  the  point.  Sevpilloii, 
p.  565,  déclares  that  even  a  private  individual  gaining  his 
own  cause  is  entitled  to  full  costs  :  whereas  Jou^fse  is  of  a  con- 
trary  opinion.  The  pi-actice  in  this  country  maj^  I  think,  lie 
Siiid  to  l>e  in  favour  of  the  Attomey.  The  prttthonotary  of  tlie 
Superior  Court,  an  otficer  of  great  expérience,  infoi'ins  us  tliat 
in  the  time  of  Chief-Justice  Sewell  fées  in  such  cases  were 
not  allowed,  but  in  the  time  of  Sir  James  SxrART  the  practice 
was  to  allow  them  ;  that  the  last  uientione<l  pi'actice  lias  eoii- 
tinued  ever  since  :  '  and  lie  gives  a  note  of  four  cases,  in  which 
Attorneys  ap}X'aring  in  their  own  cases  hâve  been  alloweil 
their  fées.  Under  tliese  circumstances,  I  think  it  doubtful 
whether  any  change  in  the  pratice  as  to  this  matter  onglit  to 
be  niade  ;  and  that  if  a  change  was  detenuined  on,  it  ouglit 
to  lie  made  .so  as  not  to  affi-ct  p>ending  cases.  Indeed,  it  wouM 
seem  to  me  hanlly  just,  that  an  Attomey  having  conducted 
his  own  case  to  the  close  without  any  oVijection  on  the  part  of 
his  antagonist,  or  of  the  Court,  should  Vk?  infornied,  at  tlie 
last  moment,  that  he  could  not  legally  do  that  which  he  ac- 
tually  had  donc,  with  success,  in  the  présence  of  the  Court.  I, 
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tliorefore,  think  Appellant  ouglit  to  hâve  his  costs."  It  is  true 
thiit  the  niajority  of  the  judffes  in  that  case  vvere  of  a  diffé- 
rent opinion,  and  the  resuit  was  there,  as  hère,  tliat  the  At- 
toriiey  was  refuseil  his  c«»sts.  But  the  reasoning  of  the  learn- 
eil  jiulge  is  so  pertinent  and  forcible  that  I  rely  upon  itas  the 
stroiigest  autliority  I  could  pro<luce  in  my  favour. 

Mr.  Leith,  for  t!îe  Respondent  :  The  objection  to  the  juris- 
iliction  of  the  Court  lielow,  on  the  ground  of  value,  and  that 
the  judginent  for  costs  was  not  appealed  from  but  only  the 
order  on  taxation  of  the  officer  of  the  Court,  were  disposed  of 
conchisively  V»y  the  Court  of  Appeal,  that  when  fées  of  office 
were  in  contest,  the  rule  regarding  the  appealable  value  did 
not  prevail  in  the  Court  of  Queen's  Bench  in  Lower  Canada, 
liful  already  l>een  decided  in  the  case  of  Chabot  vs.  Seivell 
(1),  and  an  appeal  allowed  to  Her  Majesty  in  Council  in  the 
foinier  case  of  Brown  vs.  Gii/jy  (2),  in  which  the  order  re- 
garding costs  W{\s  siinilar  to  that  made  hère.  The  présent  Appel- 
lant was  then  Re-spondent,  and  had  applied  for  and  obtained 
from  the  Court  below  leave  to  appeal  from  that  part  of  the 
order  refusing  him  his  costs  as  Attorney  in  hisown  cause,  but 
as  lie  did  not  prosecute  his  cross  appeal,  no  décision  on  the 
point  was  pronounced  by  this  Court.  Now,  the  learned  judges 
of  the  Court  of  <Jueen's  Bench  in  Lower  Canada  liave  veiy 
al)ly  and  very  fully  sttited  the  law  in  the  reasons  they  hâve 
assigned  for  their  judginent,  one  of  whom  was  Mr.  Justice 
Meuf.diïh,  whose  opinion  in  Gitgy  vs.  Ferguson  (3)  lias  been 
so  inuch  relie»!  on.  Mr.  Justice  MoNDELET,  though  he  took  h 
(liftèrent  view  of  the  law  from  the  other  judges,  did  not  deny 
tlie  correctne.<«  of  the  statement  regarding  the  practice  of  the 
of  the  courts,  both  of  Québec  and  Montréal,  being  against 
Appellant's  claim.  The  sole  question,  then,  is,  whether  by  the 
law  and  practice  in  Lower  Canada,  fées  can  be  allowed  to 
attorneys  in  cases  in  which  they  are  parties  in  the  cause  and 
aet  as  attorneys.  Now,  I  admit,  that  this  question  is  one  for 
whicli  there  is  not  any  expi'ess  provision  of  law,  but  it  is 
umloubted  that  there  hâve  l)een  no  less  than  four  dec'jions  of 
the  court  in  Lower  Cansula  directly  bearing  on  the  subject  : 
Cliiiltot  vs.  Sevell,  already  refered  to  ;  the  former  case  on  appeal 
liere  of  Brown  vs.  Gtuji/,  where  the  présent  Appellant  brought 
a  cross  appeal  on  the  very  same  grounds  as  he  appeals  hère 
iiow,  but  did  not  pi-osecute  it,  and,  therefore,  must  be  held  as  as- 
senting  to  the  judgment  ;  aud  the  case  of  GiMjy  vs.  Fergitson  (4), 

(1)  1  Low.  Can.  Reps.,  466. 

[2]  Suprh,  p.  1. 
(.S)  Supra  p.  90. 
(4)  Siiprà,  p.  W. 
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whicli  wjis  decided  upon  a  décision  of  thi-ee  to  two  of  tlic 
judges  of  tlie  Quet'ii's  Bench.  But  I  eontend  that  the  déci- 
sion of  this  point  of  practice  niust  dépend  entirely  <»n  the  tvwv 
constniction  of  the  Ordinance  of  Louis  XIV,  of  April,  16()7. 
3V7.,  31,art.  1;  and  the  meaning  of  the  word  ''  déjtevs"  iu 
that  article,  having  référence  to  the  sfatius  and  chanveter  of  an 
attorney,  and  the  application  of  the  esstahlished  Uirif!  of  fet> 
to  an  attorney  acting  in,  and  conducting  his  own  cause.  It 
appears  thatshortly  after  the  contjuest  of  Canada  by  England. 
attorneys  and  counsel  were  introduceil  into  the  colony,  and  au 
oixlinance  was  passed  by  the  then  Governor  ami  the  Législa- 
tive Council,  the  20th  Geo.  III,  c.  3,  entitled  "  for  the  régula- 
tion and  establishment  of  fées,"  and  a  tari  ft"of  fées  was  accord - 
ingly  established,  which  lias  since  been  varietl  and  extended 
under  the  Lower  Canada  statute,  41st  Cîeo.  III,  c.  7,  and  tht- 
48th  Geo.  III,  c.  22.  Under  thèse  acis  the  taritf  of  costs  as  t<  » 
attorneys  is  laid  down.  No  fee  is  allowed  to  any  party  not 
an  attorney,  either  as  a  Plaintiff  or  Défendant,  acting  in  person. 
An  attorney  nmst,  ex  tiecessitate,  be  a  pei-son  eniployed  by 
another  :  Spelinan,  G]oiiS,  Archtieologicum,  voce  "  Attiirnatus." 
defines  an  attorney,  "  qui  aliéna  neijotia  ad  mandatiim 
Domini  adminifitrat  ;  "  and  he  refei-s  to  Bei-ault,  Coinnienf. 
de  la  Coutume  refoi'viée  de  Nonnandie  c.  589.  Mr.  justice 
Badglev,  in  the  reason  given  by  hin»  for  his  judginent,  in  this 
appeal,  puts  the  cjise  of  the  "  ipscription  eu  faux,''  and  th»' 
"  distniction  de  dépenft,"  both  peculiar  to  the  law  of  Lower 
Canada,  as  illustrating  the  inipracticability  of  an  attorney 
l>eing  entitled  to  fées  as  such  when  acting  in  his  own  cause. 
In  the  former  case  he  would  require  a  procuration  irom  hiniseli. 
and  in  the  latter,  the  costs  being  adjudged,  according  to  the 
pnictice  of  the  court,  to  the  party  in  the  cause;  would  be 
clainieil  b}'  the  attorney,  to  whom  they  are  never  eo  êiomim 
given  ;  and  he  cites  Pothier,  Traité  du  contrat  de  Mandat,  Ni'. 
135,  vol.  IV,  tit.  10,and  relies  on  the  tariffof  fées  originally  esta- 
blished by  the  ordinance  of  1667,  and  prevailing  and  in  force 
in  the  Lower  Canada  courts  so  far  as  the  décision  in  the  courts 
of  Lower  Canada  go,  the  resuit  of  them  is  decidetlly  against 
Appellant,  and,  even  Mr.  Justice  Meredith,  whase  judgment 
he  cites  and  relies  on  in  Gugy  vs.  Ferg tison,  was  one  of  the 
judges  composing  the  majority  in  the  case  we  are  now  argiiiu;:, 
and  concurred  with  the  law  as  laid  down  and  commented  on 
by  the  two  others  judges  who  decided  the  Cîise  with  him.  Upon 
ail  thèse  grounds,  I  subniit,  that  the  decree  appealed  against 
Was  just  and  proper,  under  the  circumstances  (^f  the  case,  antl 
with  référence  both  to  gênerai  principles  of  law,  and  the 
estivblished  practice  and  rules  of  procédure  of  the  courts  of 
Lower  Canjida. 
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JiKl^mient  was  deliverel  l»v  Sir  E/louard  Vaughan  Williams  : 
This  cju^e  is  an  appeal  fi*«)ni  the  decree  of  the  Court  of 
«^•lu-en's  Beiich  for  Lower  Caiijwla,  dated  19th  Deceinl)er,  18G2. 
Hv  this  decree,  a  judginent  dated  2nd  November,  1861,  of  the 
Siiperior  Court  <»f  the  district  of  Québec,  was  revei"sed.  That 
ju'Ijîinent  was  pixjnounced  by  a  single  Judge  (Taschereau) 
<m  a  motion  made  by  the  présent  Appellant  to  review  the 
l'rothonotiiry's  taxation  of  a  billof  costs  which  had  been  sub- 
iiiilted  to  him  to  l)e  tîixed  by  the  Appellant,  under  a  prior 
jud<,'mentof  the  hvst-mentioned  court,  upon  a  proceeding  called 
•anopixjsition,"' awanlinghim  costs  as  against  the  Respondent 
j.'enei-ally  by  the  words  nvec  dépen>i.  The  question,  and  the  onh' 
([Ui'Stion,  nuse<l  and  decided  in  the  two  courts  was,  whether 
tlu-  Appellant.  who  was  an  adv(x;ate  and  attorney  <luly  ad- 
iiiitte«l  therein,  and  had  appeared  personnally  in  court  and 
coiiduoteil  bis  own  csise  sis  attorney  on  record,  Wfis  entitled 
uiider  the  sjiid  judgment  to  charge  in  his  bill  of  costs,  and  to 
hâve  allowetl,  on  the  bvxation  thereof  against  the  Respondent, 
certain  fées  clainanl  and  charged  by  him  in  respect  of  his 
ilmnicter  of  attornev.  Judc;e  Taschereau  decided  in  the  affir- 
iiiativi'  :  the  Court  of  Queen's  Bench  in  the  négative.  The 
rule  fordeciding  this  question,  jus  it  was  said  by  C.  J.  Lafon- 
taine.  in  Hnnvi}  vs.  (wHfjt/  (suj)ra,  p.  !)>,  must  be  furnished  by 
référence  to  the  French  and  not  to  the  English  law,  because 
the  then  existing  French  law  was  dominant  in  Lower  Canada, 
\vlien  it  was  conquercl  in  1759,  and  consequently  that  law 
continues  to  be  dominant  there,  subject  to  any  altérations 
which  hâve  lieeu  introilucetl  bv  Législative  Acts  or  other  com- 
pètent  authority.  It  i.s  necessary,  therefore,  to  inquire  what  the 
i)ld  French  law  wsvs,  with  reference  to  this  subject.  On  behalf 
l'f  Appellant  sevei"al  authorities  wei'e  cited,  tlie  principal  of 
which  are  L*:  Parfait  Procureur,  {Kdition  1705),  Pigeau,  Fer- 
rière  and  Serpillon.  The.se  are  for  the  most  part  stated  in  the 
Appellant's  Cîise.  and  i"eferre<l  to  by  Mr.  Justice  Taschereau. 
And  their  Lordships  are  of  opinion,  in  accordance  with  the 
opinions  of  Mr.  Justice  Mereilitli  and  Mr.  Justice  Taschereau, 
that  the  jMUisages  citcd  from  thèse  b(X)ks  constitute  a  prepon- 
deivnce  ot  authorities  in  the  French  law  for  allowing  fées  to 
an  authority  who  appears  as  such  in  his  own  case.  But  it  wjis 
argue<l  for  the  Resix)ndent,  that  the  old  French  law  bas,  at  ail 
event'i.  been  displacetl  by  modem  authorities.  It  is  certainly 
tnie  that  although  in  the  case  which  is  the  subject  of  appeal, 
when  in  the  Superior  Court  of  Québec,  Judge  Ta.schereau 
adliered  to  the  old  Fi*ench  law  and  decided  the  case  ac- 
C'trdingly  in  favour  of  the  attorney 's  claim,  yet  on  three 
earlier  occîvsions  the  Court  of  Queen's  Bench  decided  the  con- 
trary.  in  disreganl  of  that  law,  and  held  that  an  attorney  con- 
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«luctin^  his  own  case  i»  not  cntitletl.  Two  of  thèse  cases  weiv 
«lecided  by  a  majority  of  three  to  two  Judges,  in  Broivn  vs.Gu{f;( 
(supra,  p.  1  ),  an«l  Giu/y  vs.  Ferguson  (supi-a,  p.  84),  and  a  thirl 
cise  of  Fournier  vs.  Ckinnon,  was  cited  by  Mr.  Justice 
Mere<lith,  in  hi.s  judffment  in  the  pre.sent  case  in  which  lu.- 
liimself  and  ail  the  other  Judges  of  the  Queen's  Bench  appear  t<  • 
hâve  concurred.  In  the  judgment  now  under  appeal,  Mr.  Justic»- 
Mereiuth.  although  he  thought  it  right  to  agrée  with  the  majo- 
rity of  the  court,  dechired  that  his  own  contrary  opinion 
(expressetl  in  Crtu/y  y».  Fer(/ojt<jn)  atxU  reniained  unchanged  : 
and  Mr.  Justice  M<jXDELET  agreed  in  that  unchanged  opinion, 
and  differed  from  the  other  Judge-s  of  the  court.  Mr.  Justi'^-i- 
AVLWix,  appears  to  rest  hi.s  ju<lgnient  niainly  on  the  argument 
that  the  tiriff  gives  fées  to  attorneys  only,  and  thus  in  effect 
dénies  theni  to  |»arties  who  are  not  attorneys,  and  that  a  person 
>vlio  appears  in  person  cannot  call  himself  an  attorney.In  answer 
to  this  it  may  \je  oliserved,  that  an  attorney  who  conducts  his 
own  case,  and  describes  himself  on  the  face  of  the  proceedings 
not  as  a  party  suing  or  defending  in  person,  bit  as  attorney 
on  record,  accepts  by  that  ver}-  act  ail  the  dut  3s  and  respon- 
sabilities  which  the  practice  of  the  court  imposes  on  attorney.-^ 
acting  for  ordinarj-  clients.  Mr.  Justice  Meredith  found  hi.-^ 
ju<lgment  nierely  on  the  propriety  of  a  Judge's  deferring  to 
the  authority  of  adjudged  cases.  M.  Justice  Badgley,  in 
substance,  takes  the  same  view  as  Mr.  Justice  Ayhvin,  with 
the  addition  that  he  relies  on  the  circumstance  tliat  in  the 
case  of  an  attorney  appearing  for  himself,  inasnnich  as  in  the 
proceeding  by  way  of  inscription  en  faïur,  the  law  recjuires 
a  spécial  procuration  from  the  party  to  his  attorney,  as  tiie 
foundation  of  the  proceeding,  there  would  be  an  absurdity  in 
taking  such  a  spécial  pf>wer  of  attorney  fi"om  a  man  to 
himself;  and  further,  that  the  pnxieeding  by  way  of  ilisti'oc- 
tion  de  dépens  would  not  be  practicable,  because  the  occasi<;u 
for  it  could  ne%'er  arise.  But  their  Lordships  are  consti-aine'' 
to  observe  that  they  cannot  understand  how  thèse  are  goot» 
reasons  for  di.sallowitig  to  the  attorney  his  fées  for  service.-; 
performed  in  the  cause  as  an  attorney.  It  will  be  observe»! 
tliat  in  no  one  of  thèse  judgments  is  theie  any  dealing  witîi 
the  authorities  cite<I  on  behalf  of  the  Appellant  from  the  ol<l 
French  law  books,  in  favour  of  the  attorneys  right.  ïIk- 
Judges  do  not  at  ail  deny  that  there  are  such  authorities,  ov 
attempt  to  distinguish  them.  Mr.  Justice  Du  val  alone,  in  liis 
judgment  in  the  eai'lier  ca.se  of  Brown  vs.  Giujy,  says  that 
the  opinion  of  Serpillon  on  this  point  is  of  little  weight,  bein^' 
founded  on  faulty  reasoning  only,  and  quotes  a  pass<ige  fron» 
Jousse,  as  to  the  rights  of  avocats,  as  a  conflictinor  authoritv. 
But   Mr.  Justice   Mondelet  observed   (supra,  p.  86),  "  That 
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autliority  (Jousse),  is  not  applicable  hère  in  Canada  wliere 
ailvitcates  are  also  attorneys.  It  iniist  be  recollecteil  that  in 
France  tlie  right  of  action  for  fées  vvas  not  only  denied  to 
aiUocates,  but  such  as  claimed  theni  were  struck  froin  the 
nills."  And  this  appeai's  to  be  the  only  authority  which  has 
l»fiii  cited  on  behalf  of  the  Respondent  froni  the  French 
law  books  in  déniai  of  the  attorney'a  right  to  fées.  With 
ri'S|tt'ct  to  the  argument  founded  on  the  tarifF  of  fées,  the 
Court  of  Queen's  Bench  of  Lower  Canada  is  authorized  by 
si'veral  stattites  ta  make  and  establish  tariffs  of  fées  for  the 
ci)unsel,  advocates,  and  attorneys  practising  therein.  But 
thi-  object  of  such  a  tarift'  appears  to  us  to  be,  not  to  confer 
fi'i's  on  any  one,  or  to  deprive  any  one  of  theni,  but  siujply 
to  tix  the  aniount  of  theni  for  particular  services  doue  by 
such  officery.  If  at  tlie  time  of  making  the  tarifF  an  attor- 
nty  acting  for  hiuiself  in  a  cause  was,  according  to  the  autho- 
ritics  cited  by  the  Appellant,  entitled  to  such  fées  as  would 
hâve  been  payable  to  another  attorney  acting  on  his  behalf,  it 
surely  wîuj  not  nieant  by  the  tai'itf  to  alter  the  law,  and 
(It'prive  hini  of  such  fées  altogether,  but  nierely  to  regulate 
the  auiount  to  be  paid  to  hini.  On  this  point  their  Lordships 
concur  with  the  view  taken  by  Mr.  Justice  Meredith  in  Guçjy 
vs.  Feryu^on  (supra,  p.  90),  where  that  learned  Judge  says  : 
'■  It  is  undeniable  that  the  Appellant  is  an  attorney,  and 
that  he  luis  performed  certain  services  in  this  cause  for 
which,  when  performed  by  an  attoi'ney,  the  tariff  allovvs 
cert<iin  fées  ;  and  I  really  cannot  see  anything  in  the  law, 
or  in  reason,  to  prevent  the  Appellant,  an  attorney,  from 
roceiving  the  fées  usually  incident  to  the  services  which 
he  performed."  But  it  is  intimated  in  the  judgment  of  C.  J. 
Lafontiiine,  in  Brown  vs.  Gugy,  and  asserted  in  the  judgment 
of  Mr.  Justice  Aylwin,  in  the  présent  case,  that  the  practice 
lias  been  to  disallow  fées  to  attorneys  conducting  their  own 
cases.  And  if  this  practice  had  been  shown  to  be  uniform  and 
long  established,  it  would  certainly  bave  gone  far  to  prove 
that  the  old  authorities  were  not  to  be  relied  on.  But  there 
appears  to  be  some  misttike  on  this  subject  ;  for  it  is  said  by 
^ir.  Justice  Meredith,  in  Gugy  Ferguson  (supra,  p.  90),  "  The 
jiractice  in  this  country  may,  I  think,  be  said  to  be  in 
fu\'(jur  of  the  attorney.  The  Protlionotary  of  the  Superior 
Court,  an  ofiicer  of  great  expérience,  informa  us  that  in 
the  time  of  Chief-Justice  Sewell,  fées  in  such  cases  were 
not  allowed  ;  but  that  in  the  time  of  Sir  James  Stuart,  the 
jnactice  was  to  allow  them  ;  that  the  last  mentioned  prac- 
tice has  continued  ever  siuce  ;  and  he  has  given  us  a  rote  of 
four  cases  in  which  attorneys  appearing  in  their  t)wn  cases 
liave  been  allowed   their  fées.  Under  thèse  circumstances   I 
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tliink  it  (louVitful  whctlier  iiiiy  change  in  tho  pnictico  iis  tu 
tliis  inatter  ou^lit  to  lie  nmdc,  aii<l  tluit  if  a  olianj^o  woir 
cleterinined  on,  it  ought  to  bo  niadc  so  as  not  to  afloct  pemliiijf 
cases."  Whetljer  the  Court  ot'  Quocn's  Bonch  nii^'ht  lawfully 
alter  tlu'  law  under  tho  statutory  power  conforred  hy  tln' 
Consolidated  Statutos,  cap.  77,  sec.  15,  "  to  make  and  esta 
blisli  sucli  rules  of  praetice  as  are  reijuisite  for  re[,ndating  tln' 
due  conduct  of  the  causes,  jnatters,  and  business  before  tlic 
said  Court,"  it  is  unnecessary  to  décide;  for  the  Court  has  in 
fact  niade  no  sucli  rule,  nor  hjus  tlie  hiw  been  alteved  by  any 
Législative  Act,  or  other  compétent  authority.  We  therefon- 
think  it  vvas  the  duty  of  the  judges  of  the  court  to  administcr 
the  old  french  law,  and  that  they  could  not  alter  it,  or  décline 
to  apply  it,  on  grounds  of  supj)Osed  expediency,  as  they  ap- 
pear  to  hâve  done  in  the  judgment  in  the  présent  case, 
and  the  preceeding  cases  on  which  that  judgnient  vvas 
founded.  For  thèse  reasons,  their  Lordships  vvill  advise  Her 
Majesty  that  it  should  be  reverse»!.  Their  Lordships  do  not 
think  it  should  be  reversed  with  costs,  because  the  Àppellant 
luid  a  full  opportunity  of  bringing  the  point  before  the 
Conimittee,  and  of  obtaining  their  judgnient  vvhen  the  fornior 
case  of  Brown  vs.  Gtigy  was  before  theni  (suprà,  p.  1).  Hail 
the  présent  Appellant  then  prosecuted  bis  cross  appeal,  thf 
question  which  is  the  subject  of  the  présent  appeal  wonM 
bave  been  then  decided.  His  neglect  to  do  so  has  been  tlu- 
occasion  of  the  costs  of  this  appeal  having  been  incurred  : 
and  their  Lordships,  therefore,  thinks  he  ought  not  to  be 
allowed  theni.  {!)  {U  R  T.  B.  G.,  p.  483  et  4  Moore's  P.  ('. 
Rep.,  N.  S.,  p.  315.) 


ENGAGEMENT  DES  INSTITUTEURS  PAR  LES  COMMISSAIRES  D'ECOLE. 

Cour  Supérieure,  Québec,  1er  octobre  1861. 
Before  Stuart,  Justice. 

Gaudrv  vs.  MARCorrE  et  al. 

Jugé:  Que  les  tribunaux  s'enquerront  de  la  snllisance  des  cau8e.s  du 
renvoi  d'un  instituteur  nommé  par  des  Comminsaires  d'école,"  nonobs- 
tant les  disix)sitions  de  la  9me  Victoria,  ch.  27,  sect.  21,  sous-sec  4,  |)ar 
laquelle  il  est  statué,  qu'il  sera  du  devoir  de  tels  Commissaires  d'école: 
*'  de  nommer  et  engager  de  terme  à  autre  des  maîtres  ou  maîtresses 
"  d'écoles  suflisamment  qualifiés  pour  enseigner  dans  les  écoles  sous 
"  leur  contrôle,  et  de  les  déplacer  pour  cause  d'incapacité,  de  négligence 

(1)  See  the  case  of  7'/i«  Jarsey  Har  {13  Moore's  /*.  C,  esses,  p.  275)  ainl 
the  frencli  Ordonnance  tliere  cited  in  note,  as  to  the  right  of  an  avocat  to  fix 
the  amount  of  his  fées,  and  to  recover  such  feea  by  action. 
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"  !\  remplir  ll(K'l(Mii(Mit  leurs  dovoirs,  (rinsubonliiiation,  d'iiioonduitt'  ou 
"  .l'iniiiiuralitt',  iinrùs  iiiriro  délib^'rution  (runo  a8.s('ml)l»''e  tics  coiiimis- 
"  siiiri's  coiivcKiiu'ii  .siu'cialemeiit  à  l'L't  elIH  :  "  ut  (jun  ti'l  nsiivoi  par  lus 
ininiiiissaires  n'est  pas  conciliant  devant  les  tribunaux.  (1) 

L'action  l'tiiit  en  doininagos  pour  £500,  le  J)eman<leui'' 
(iaiidry,  f|ui  est  instituteur  en  la  paroisse  de  C'ap-Sant»!',  se 
]»lai;,'n!iit  (|ue,  le  24  d'oetoUre,  1<S5Î),  les  Défendeurs  étaient 
entrés  dans  la  maison  par  lui  occupée,  avec  force  et  armes, 
tandis  (pie  le  Demandeur  était  paisiblement  »)ccupé  à  faire 
recule,  et,  malgré  lui,  avaient  enlevé  tout  le  mobilier  (pli  était 
dans  la  moison,  le(iuel  moliilier  les  Défendeurs  avaient  sorti 
de  Ifi  maison  et  emporté  ailleurs;  (jue,  dans  cette  occasion,  lea 
])rlV'ii(leui"s,  agissant  de  concert,  avaient  menacé,  assailli  et 
battu  le  Demandeur,  et  avaient  empôclié  par  là  le  Demandeur 
de  ivniplir  ses  devoirs  connue  instituteur.  A  cette  action  les 
])(''f(  ndeurs  plaidèrent  (pie,  dans  le  mois  de  mars,  185Î),  les 
commissaires  d'école  pour  la  municipalité  de  la  paroisse 
du  Cap-Santé  avaient  (îugagé  le  Demandeur  pour  tenir 
une  école  dans  la  municipalité,  arrondissement  No  1,  pen- 
dant les  12  mois  à  dater  du  1er  juillet,  1859:  (pi'au.x 
tci-mes  de  l'engagement  du  Demandeur,  il  avait,  pendant 
doux  mois,  tenu  la  dite  école,  et  avait  même  pris  po.ssession 
du  logement  destiné  aux  maîtres  d'écol(!s  ou  instituteurs 
pour  le  dit  arrondissement,  et  de  l'école  même  ;  que  depuis 
plus  d'un  mois,  à  venir  au  10  d'octobre,  alors  dernier, 
diverses  plaintes  ayant  été  portées  contre  la  conduite  du 
Demandeur,  les  plaintes  étant  relatives  à  l'incapacité  et  négli- 
gence du  Demandeur  à  remplir  fidèlement  ses  devoirs,  sa  bx'u- 
talité  envers  les  enfants  qui  fré(pientaient  son  école,  son  intem- 
pérance publique  et  .scandaleuse,  et  .son  insubordination,  les 
commissaires,  après  en  avoir  informé  le  Demandeur,  et  le 
Demandeur  n'ayant  pu  ju.stifier  sa  conduite,  après  une  enquête, 
à  une  assemblée  des  commisaires,  dûment  et  spécialement  con- 
voquée et  tenue  par  eux  le  10  octobre,  alors  dernier,  (1(S51))  les 
commissaires,  ayant  constaté  (jue  les  plaintes  portées  contre  le 
])(^:mundeur  étaient  bien  fondées,  avaient  destitué  et  déplacé  le 
Demandeur  de  sa  charge  ;  que  le  Demandeur,  ayant  été  notifié 
de  sa  destitution,  avait  néanmoins  refusé  de  livrer  la  maison, 
ainsi  (pie  certains  effets  (pli  appartenaient  aux  commissaires, 
et  (|ue,  sur  ce,  les  Défendeurs,  étant  akn's  conunissainîs  d'école 
étaient  entrés  en  la  maison  d'école,  et  sans  force  ni  violence, 
et  sans  intimidation,  avaient  transporté  dans  une  autre  mai- 
son d'école  les  meubles  et  effets  qui  leur  appartenaient  et 
étaient  en  leur  possession,  et  ce  dans  le  but  de  fournir  à  la 
municipalité  une  autre  chambre  d'école  qui  était  indispensa- 
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lilcnu'iit  lu'ctîHsairc,  vu  (\nv.  le  DcMiiaixKnir  n'obstiimit  avec  vin- 
li'iicc!  à  conserver  et  occuper  le  loiremeiit  susdit,  et  I  école  niêiiic, 
contre  lu  volonté  des  connuissiiires. 

S'ri'AitT,  Ju^e  :  Tlie  (piestion  wliicli  arises  in  tlie  présent 
cause  is  one  of  considei'alile  inij)ortance,  and  involvin^  tin' 
])ovvers  oF  scliool  connnissioni'rs  to  disiniss  teacliers,  witlioiit 
tlieir  assi^niin^  any  f^round  other  tlian  tlieir  own  view  of  tlic 
nec<'ssity  of  sucli  a  step.  Tlie  facts,  as  stated  l)y  tlie  pleadiii^'s, 
show  tliat,  on  a  f,'iven  day,  there  suhsisted  an  enj^fijfenicnt 
between  Plaintiff  and  défendants,  tliat  tliey  (MitercMl  liis  housc 
and  notilied  hini  tliat  lie  niust  h'ave  tlie  liouse,  and  surreiidrr 
the  desks  and  otiier  eH'ects  nec(!ssary  to  enahie  liiu»  to  earry  nu 
liis  teaeliiiiff,  as  tliey  no  lonj^er  rt^juired  liis  sei'vices  and  liail  m- 
{^a^fed  anotlier  teaelier  ;  tlu^y  possesse(l  tlieniselves  liy  force  i»f 
tlu-  eifects  in  tlie  scliool  rooni,  and  l'iaintifl'  resorted  to  tlir 
présent  action  for  redress.  Tlie  defenco  is  one  of  a  niost  cruel 
kind,  alle^in^  a^ainst  l'IaintiH' incapacity,  hal)itual  intcnijic- 
amce  and  untlue  severity  tcnvards  liis  ])upils,  (bratiditiî eiirnx 
.sft'  éculiem)  of  wliich  thero  is  not  a  tittle  of  évidence.  'J'Iic 
Plaritifi' liad  been  for  a  few  years  previously,  the  teaelier  dt' 
tliis  scliool,  by  eiif^ai^enients  renewed  every  year,  and  had  eii- 
terred  upon  lus  tiftli  year,  under  an  onpi^enient  recently  eii- 
terred  into  ;  thus  the  cliaracter  and  conduct  of  Plaintitt"  iiiu^t 
hâve  been  perfectly  known  in  the  nmnicipality,  and  the  oiily 
occasion  of  intempérance  which  tliey  ])roved  vvas  a  solitaiy 
instance  durin<r  the  suninier  holidays  ;  and  it  is  difficult  touii- 
derstand  how  acharne  of  habituai  intempérance  could  be  pn- 
dicated  upon  such  a  slender  foundation  ;  this  cliarijfe  is  tlic 
more  unworthy  that  it  lias  let  in  évidence  to  show  tliat,  pre- 
vious  to  this  tiiiie,  wlien  Plaintifl'  first  becanie  a  teacher  in  tins 
municipallt}'  bis  habits  were  not  of  a  sober  cliaracter  ;  tlii.s 
circumstance  in<luces  the  Court  to  visit  upon  Défendants  tiu' 
conse(pUînces  of  tlieir  misoonduct  with  a  heavier  hand  tliau 
pi.'rhaps  it  wonld  bave  doue  if  the  mei'c  question  of  law  as  td 
tlieir  riglit  to  dismiss  Plaintiff  had  been  raised  witliout  aiiy 
unjust  aspersion  upon  bis  cliaracter.  The  Courts  of  Justin; 
niust  be  lieltl  to  be  opeii  to  teacliers  employed  by  the  Corpora- 
tions, as  tliey  are  to  ail  otlier  suitors,  and  when  tliey  invoke  a 
contract  ancl  prove  it,  it  is  the  duty  of  thèse  commissions  to 
show  some  solid  reason  for  dissolvingthe  contract  which  tliey 
had  entered  into,  and,  in  the  absence  of  such  reasons,  sueli 
contracts  must  be  h(;ld  to  subsist.  Such  is  the  présent  case  : 
the  Court  therefore  awards  damageL  against  Défendants  to 
the  aniount  of  thirty  pounds. 

JuiKiMENT:  "  Considering  tliat  Défendants  bave  failed  to 
justify  tlieir  conduct  in  entering  Plaintiff 's  house  and  carryinif 
away  the  several  effects  mentioned  in  Plaintiff's  déclaration, 
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(lotli  ovcrrulo  iiiul  ilisnii.sH  tlio  ponnuptoiy  (ixcoptioii  :  luid  eonsi- 
ilt'iMiit,'  thut  Plaintitt'wiiH  uinler  Ic^il  fn^u^ciiii'iit  iis.scliool  iiiiis- 
tiT  lit  tlu'  )))inHli  ot'  Portiuiut",  hikI  an  sud»  liud  tlic  usf  of  siiid 
st'Vural  t'ffccts  ;  uiid  eoiisidcriii^  tliat  iio  Ic^al  ^frouiid  for  liis 
(lis('liar<((.'  lias  bticn  slu'wii,  aiid  tliat  DotV'iidaiits  arc  uttt'vly 
\\itli(ait  justitication  in  tluni'  coiiduet  towards  IMaiiititi':  and 
CMiisidcrin^  that  Défendants  liave  ^rossly  injured  Plaintif!'  Ity 
|)liadiii^  as  tliey  hâve  in  présent  cause,  and  witliout  In-in;;'  in 
il  pitsition  tu  provo  tlieir  said  plea.  ;l()th  condenm  Défendants 
jdiiitly  an<l  severaily,  to  pay  to  IMaii  »^iH'  tlie  suni  of  tliirty 
|)(Mi!ids,  as  darna^fes,  witii  interest  tin-n  >n  from  tlie  first  day 
,,f  OetoLer  IS()I.  (H  />.  T.  Il  ('.,  p.  4.^ii.) 

Si /ou,  pour  le  Demandeur. 

ÏASCHEKEAU  et  DlvaL,  pour  les  Défend(!Urs. 


PROCEDURE.-PLAIDOTERS  DANS  SAISIE-ARRET  AVANT  JUOEMCNT. 

SUPERIOR  Court,  Montréal,  18th  October,  IHGI. 
Before  MoNK,  Justice. 

Leeming  et  al,  vs.  Roiœrt.sox. 

Jutji:  Qu'un  Défendeur  forclos  du  droit  de  plaider  dans  une  saisie- 
arrOt  avant  jutienient,  et  auquel  il  est  subséfiueninient  permis  sur 
iiliiilavit,  de  produire  un  plaidoyer  aii.v  mérites,  peut  enfiler  un  plai- 
doyer déniant  la  fraude  et  la  déconfiture  iuvocpiée  j)ar  le  Demandeur 
et  ([uotel  plaidoyer  sera  considéré  comme  un  plaidoyer  aux  mérites.  (1) 

Tlie  action  wa.s  connaenced  by  an  attacinnent  before  judg- 
iiu'iit,  against  the  goods  and  chattels  of  Défendant,  tt^  reco- 
ver  the  atnount  of  certain  proinissory  notes  iiot  due,  and  was 
rotunialilo  on  the  8th  of  July,  18(jl  :  On  the  13th  of  Sejiteni- 
her  following,  a  plea  was  demanded,  and  a  foreclosure  was 
tik'd  on  the  lî)th.  On  the  2lst  of  the  sanie  nionth,  notice  was 
jfiven  bv  Défendant  that  lie  would  move  on  the  23rd  to  Ix; 
allowed  to  tile  a  plea  ;  the  application  was  supported  by  the 
atiidavit  of  Défendant  that  lie  Iwul  a  good  definice  to  the 
action,  and,  on  the  80tli  of  Septeinl)er,  a  judgnient  was  ren- 
dei'ed  perniitting  Défendant  "  to  tile  a  plea  to  the  nierits, 
'■  upon  })ayment  of  twenty  shillings  costs."  On  the  Î^Otli, 
Dcfeiidant  tiled  a  plea  in  which  he  denied  the  sécrétion,  fraud 
ami  ilécùujiture  set  up  by  Plaintitik  A  gênerai  answer  was 
tiieil,  on  tlie  Hth  October,  and,  on  the  IGth,  Plaintiff  nioved 
that  the  plea  be  rejected  :  "  because  it  was  not  a  plea  to  the 
"  nierits  of  the  action."  Refei'ence  was  niade  at  the  argument 
on    the  motion,  to  the  judgnient   of  the  Court  of  Appeals 

(I)  V.  art.  819  et  854  C".  P.  C. 
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rcndcvt'tl  on  tlic  (ith  ScptcnilxT,  1M51,  in  a  chhc  of  Li'slit-  H  <ii 
Appfllunts,  iiml  MitlsiniH  limtk,  llcspontlcnts,  in  wliicli,  it  v  a^ 
hcld  (ivvurHinj,'  tlu- jud^nuuit  of  tlic  Su|M>i'i()r  Court,  Montnali 
tliiit  tilt!  Hccrction,  Friiud  «md  déconfifari',  sot  up  in  tlif  Htlida- 
vit,  could  l)t'  put  in  issu»;  by  exception.  On  tlie  .'U)tli  OctoLtr 
tlie  Court  rejected  tlie  motion,  holding  tliiit  the  plea  wus  a 
l)leii  to  tlie  inerits.   (Il  D.  T.  H.  C,  p.  4!)2.) 

C^AHTKH  juid  (JluoiAUl).  for  PlaintiHs. 

l)iXl.<)l',  for  Defentlant. 


if':-^ 


PROCSDURE.-DECLARATION.-EZCEPTION  A  LA  FORME. 

CiHcriT  C'oi'UT,  District  of  Arthaliaska,  11  novembre,  lH(il. 

Before  STiAitr.  ilustice. 
Rivet  vs.  Poissox. 

Jiujé  :  Que  lorsquo  (hviis  iiiio  (liHiluration  lo  inoiitiiiit  <leiiiiiii(K' esl  ci: 
l'iilirriis,  une  exteptioii  îl  la  formo  seni  (KVliirée  bion  fonch'-e,  (Hini.|ii( 
l'iiction  Hoit  iinii-apiHilabU'. 

Plaintitt"  pi'ayed,  hy  liis  déclaration,  for  a  condennuitinn 
aj^ainst  Défendant  for  tlu;  sum  of  t\venty-t\vo  pounds,  amouiit 
of  a  promissory  note  therein  described.  Tho  aniount  prayiil 
foi-  being  in  Heures,  (£22  0  0)  an  exception  to  the  fonn  was 
tiled  by  Défendant,  wliich  exception  was  maintained,  and  tli<' 
action  dismissed  with  costs ,  the  Court  observin^  tliat  the  law 
kiuïW  of  no  sucli  thin^  as  figures,  and  no  better  ^round  nt' 
exception  could  hâve  been  ottei'od  to  a  déclaration.  (Il  J).  T. 
H.  a,  J).  49:}.) 

Lafrkxave  and  AiiM.sTnoNcj,  for  Plaintitt'. 

Houle,  for  Défendant. 


PEREMPTION  D'INSTANCE.-DEPEKS. 

SiTi'KKiou  Court,  Montréal,  80  September,  IMOl. 
Before  Smith,  Justice. 
De  Hi-eukv  vs.  Gauthier. 

Jrigê  :  Que,  sur  cau.se  suttisaute  établie  par  aliidavit,  la  ("our  n'aocor- 
dera  pas  de  frais  sur  i)éiemptiou  d'instance.  (1) 

Smith,  Jiistice  :  In  this  case  and  in  two  others,  motions 
hâve  been  made  foi-  péremption  d'imfitance,  which  hâve  becii 
met  on  the  part  of    Plaintitt",  by  afïidavits  of  circumstances  tu 

(1)  V.  art.  4«0ft478  C.  P.  C, 
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slifw  wliy  costs  sliunld  not  bc  j,'niiit«'«l.  It  \v<tnl<l  uppi'iir  timt, 
iii  ont-  «if  tlu'  iictiniis,  a  covornl  sK-i^li  wliicli  liiul  Im-cii  ri-vcn- 
.liciiU'<l  wiiM  ^rivt'M  \\\i  tu  Pliiiiitifr,  and  tliat  tlu'  otluT  actions 
liail  lif'i»  suMpciidiMl  l»y  l'IaintiH',  on  ri'Mri'st-ntations  of  DdVn- 
iliiiits  wiif,  wlio  lia<l  taki-n  up  tlii'  iiihIh inr,  tliat  slic  waH 
ii.Mii-  ami  unal)le  to  cany  on  tlu;  cast'H.  rn<UT  ail  tlie  circuiiiH- 
tiiiici's,  I  shall  départ  froni  tlu?  course  usually  adoptcd  in  tliis 
district,  and  wiil  not  {,'mnt  costs.  .Jud^'iiicnt  dcclarin^f  tliu 
ciUisi'H  jiér'niiées^  witliout  costs.  (ô  J.,  p.  îiHO  et  1 1  D.  T.  H.  C, 

|..  4!>4.  ) 
KoHKKTsox,  for  l'Iaintiff. 
Laiiu:naye  and  I'aimn,  for  Défendant. 


I   1, 


DEPElfS.-EZEIBITS. 

Cour  SuI'Ériei'UE,  t^uéliec,  5  avril,  I.S()2. 
Présent  TAscEiEUEAr,  Ju^e. 

HitoWN  VH.  («UOY. 

.Jnijé:  Qiio  des  copies  de  vieux  plans  produites  par  une  j)artie  an  Sdu- 
tiendeses  prétensions,  seront  considérées  t'onune  exliihits,  et  ta.xées 
coiiiMie  tels.  (1) 

L'  défendeur  avait  produit  des  copies  certifiées  par  des 
arpenteurs  do  {)lusieur8  vieux  plans  des  lieux  on  question  en 
lii  cause. 

L'action  du  Demandeur  ayant  été  déboutée,  avec  dépens,  le 
protonotaire  taxa  contre  le  Demandeur  le  coût  de  ces  dittérents 
|»i!iiis.  Le  Demandeur  fit  alors  motion  i)our  réviser  la  taxe, 
et  pour  rejeter  les  items  contenant  une  chai'ge  pour  ces  plan.s. 

TAScHEHEAti,  juge  :  Les  premiers  items  du  mémoire  de  frais 
fjiic  le  Demandeur  prétend  devoir  être  rejetés,  sont  pour  des 
fxliibits  produits  par  les  témoins  du  Défendeur  à  l'enfpiète  ; 
ces  exliihits  consistent  de  plans  d'arpenteurs.  La  production 
lit'  lii  plupart  de  ces  plans  a  été  orflonnée  par  la  cour,  mais  le 
Défendeur  a  au.ssi  produit  d'autres  plans  .sans  demander  l'ordre 
"le  la  cour,  et  c'est  le  coût  de  ces  derniers  plans  que  le 
Dcniiindeur  veut  faire  rejeter.  Ces  plans  sont  des  copies  d'an- 
ciens plans,  et  ont  été  produits  par  le  Défendeur  comme  des 
cxliiliits  ou  pièces  justificatives  des  plaidoyers  <|u'il  a  produits 
dans  la  cause.  Je  suis  donc  disposé  à  admettre  (|Ue  le  Défen- 
deur avait  le  droit  de  produire  ces  plans,  mais  pas  d'en  accor- 
d.r  tout  le  coût.  (12  D.  T.  B.  C,  p.  418.) 

Paukin  et  Pentland,  pour  le  Demandeur. 

(îLCY,  pour  le  Défendeur. 

Il)  V.  art.  479  C.  P.  C. 
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TARIF.— DISTRIBUTION. 


Cour  Supérieure,  Québec,  5  avril  18G2. 
Présent  :  Taschereau,  Juge. 
Exparte  Dawsox,  Requérant. 

Jufjé  :  ilue  le  proU^notaire  n'a  pas  droit  à  l'honoraire  de  $2  pour  cn]],^ 
cations  sur  rapjioris  de  distribution,  si  telles  collocations  ont  été  mises 
de  côté  sur  contestation,  et  un  autre  rapport  i)réparé.  il) 

.Tunifs  Douf,'la.s.s,  un  opposant,  fit  motion  que  l'item  six  du 
rapport  <lt'  <listril>utïon  No.  2,  fut  rejeté,  attendu  (pie  la  soniini' 
de  SlO  portée  pour  honoraires  du  protonotaire,  sur  les  ccjIIo- 
cations  de  plusieurs  opposants  dans  le  premier  rapport  de  dis- 
tribution était  une  cliarfife  illégale,  et  que  le  rapport  No.  2  fut 
amendé  quant  à  cet  item,  et  la  somme  de  SlO  portée  et  ajoutée 
à  la  collocation  de  lui  dit  James  Douglass  au  rapport  (le  dis- 
tribution. 

B(».ssK,  pour  rOpposjint:  Cet  item  de  î?10  mentionné  dans  le 
rapport  de  di.stribution  No  2,  est  chargé  pour  et  comme  étant 
cin(|  honf)raires,  de  S2  chaque,  sur  cinq  collocati(^îi8  faites  en 
conf'ornnté  au  certificat  du  régistrateur  produit  en  cette  cause 
Ces  collocations  ont  été  contestées  avant  l'homologation  du 
ra})port  de  distribution,  et  les  contestations  ont  été  mainte- 
nues. Ces  cin>q  collocations  n'étaient  pas  des  collocations  homo- 
loguées, pour  les(juelles  seules  le  tarif  accorde  cet  hon(îraire, 
ce  n'était  (pie  des  colhjcations  contenues  dans  un  projet  de 
ra]>port  de  distribution  qui  n'a  jamais  été  homologué,  mais  qui 
a  été  mis  de  côté  comme  défectueux  et  incorrect. 

Casai'UF,  p(nir  le  protonotaire  :  Cet  honoraire  de  deux 
piastres  (pli  se  trouve  à  l'item  No  62  du  tarif,  est  payable  au 
protonotîiire  pour  chaque  collocation  homologuée.  Dans  cette 
cause,  il  est  viai  que  les  cinq  collocations  en  question  n'ont  pas 
été  homologuées,  msiis  le  protonotaire  a  eu  le  même  trouble  en 
préparant  son  projet  de  rapport  de  distribution  qu'il  aurait  eu 
si  ces  cinq  items  eussent  été  homologués,  dcjnc,  il  me  semble 
juste  (|Ue  le  protonotairtî  re<;oive  ces  honoraires  de  deux  pias- 
tres cha<iue,  connue  rémunération  et  paiement  de  son  travail 
nécessaire,  car  le  rapport  de  distribution  numéro  un  a  été  pré- 
paré d'une  manière  strictement  conforme  au  certificat  d\,  ré- 
gistrateur prmiuit  en  cette  cause  ;  il  était  impossible  que  h 
protoiujtaire  pût  savoir  que  ce  certificat  était  incorrect. 

Motion  accordée.  {12  D.  T.  B.  C,  p.  414.) 

Bossé  et  Bossé,  pour  rOppo.sant, 

Casault,  Laxoixiis  et  Angers,  pour  le  Protonotaire. 

(1)  \.  art.  69  du  tarif. 
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SuPEiiioii  Court,  Québec,  14  niai  1HG2. 
Bei'ore  Taschereau,  Justice. 
Jack.son  et  al.  vs.  Coxworthy  et  al. 

Jiiijf:  Que  dans  le  cas  (l'une  obligation  exécutée  dans  le  distrii-t  de 
Qui'Ikv,  i;i  cause  d'action  avait  ori<rini'  dans  ce  district,  quoique  les 
(ifiiicrs  mentionnés  dans  l'obligation,  lussent,  au\  termes  d'icelle, 
payables  en  Angleterre.  (1  ) 

Tliis  was  an  action  brought  by  Plaintitts,  for  the  recovoiy 
(il"  il  ccrt.iin  sum  ot"  nioney  whicli  the  déclaration  alleged  was 
payable  in  Loiulon,  on  an  obligaticni  passed  at  (Québec  ;  it  was 
alsosot  t'orth  tliat  Défendants  liad  failed  to  pay  the  money  in 
Lniulon.and  th.it  the  cause  of  action  arose  in  Québec.  There 
wcrc  four  Défendants  in  the  case,Suzan  A.  Coxworthy  and  John 
H.  i'atton,  wlio  were  served  at  their  domiciles,  at  St.  Thomas, 
in  tlio  district  of  Montma^ny,  and  Augustus  Patton  and  Wil- 
liam Patton,  npon  whoni  personal  service  was  made  at  Québec. 
To  tins  action,  Suzan  Coxworthy  plcaded  by  défense  aie  fonds 
i'û  droit  and  by  declinatory  exception,  by  the  exception  she 
claimcd  the  dismissal  of  tiie  action,  lo  because  the  debt  was 
payai  lie  at  Défendant'»  domicile,  in  the  district  of  Montmagny, 
and  2o  because  the  cause  oi  action  did  not  arise  in  Québec. 

Andrews,  for  Plaintifls:  The  cause  of  ail  actions  is  the 
olilii^atit)n  vincidam  jitris,  which  springs  froin  one  of  the 
tivc  sources  of  obligation,  viz  :  contracts,  quasi-conti'acts, 
ilcbts,  (|uasi-debts,  or  the  law.  In  unilatéral  contracts,  the 
oltligation  arises  instantly  the  contract  is  perfected  ;  conse- 
i|Ut.'ntly,  where  it  »\as  passed,  there  the  cause  of  action  ari.ses, 
because  then  the  obligation  commenced.  If  the  contract  bo 
biiatci'al,  it  gives  rise  to  obligations  on  both  sides  ;  the  cause 
uf  action  does  not  then  ari.se  solely  from  the  contract,  but  in 
j  art  fron!  the  performance  of  the  other  ])arty's  obligation, 
which  luay  take  place  in  a  diflerent  locality  frt)m  that  of  the 
cûutraet,  as  in  th.e  case  of  the  sale  of  goods  in  one  place,  deli- 
\cri'(l  iii  another,  or  of  a  debt  due  on  contract  f(jr  carriage  of 
içooijs  to  another  district.  In  a  bilatéral  contract  the  stipula- 
tion that  the  payment  .should  be  made  in  another  district, 
ducs  not  inake  any  part  of  the  cause  of  action  to  aris(!  in  that 
otlicr  district.  In  a  bilatéral  contract,  if  it  is  stipulated  that 
•sonicthing  shall  be  donc  in  one  district  upon  the  payment  of 
a  sum  of  money  in  another,  the  payment  then  forms  part  of  the 
cause  of  action  :  because  it  in  pai  t  gives  ri.se  to  the  obligation, 

(1)  V.  ait.  34,  C.  P.  (J. 


si-  ■■•Ji'r 


i'I    ! 


<  I 


*  ) 


m.iÀ  •^sidlfl 


mrp 


112 


kAPP<)KTS  JIDICIAIRES    RÉVISÉS 


but, in  tlie  Cîuse  «>f  Ji  unihitenil  coiitr!ict,tlie  placL'  of  payniont  isa 
uiere  circu.nstance  of  the  convention  ami  fornis  no  part  of  tln' 
cause  of  action  :  Suppose  a  àtptKa  to  issue  for  a  ilebt  cou- 
tracte»!  in  the  UniteJ  States  and  nia>Ie  j  ayable  at  Québec,  tlic 
non-paynient  at  Québec  is  not  a  fact,  it  is  the  niere  absence 
of  a  fact  :  it  cannot  be  state<l  to  liave  occurred  at  Québec,  but 
that  it  «li«l  not  occur  at  ail,  thei-efore  the  cause  of  action 
wouM  bave  arisen  in  the  United  States,  an<l  the  party  anvst- 
ed  would  not  be  liable  to  imprisonuient  The  bi'cacli  of  a  con- 
tract  when  a  niere  lUjn  Jm>ai\ce  fomis  no  j^art  of  the  cause 
of  action,  as  a  lireiich  of  ini'</fi.i>nrnce  does.  ïhe  mm-payuicni 
siniply  sufiei-s  the  obligation  which  is  the  cause  of  action  tu 
continue,  the  imyinA^nt  would  extinguish  the  cause  of  action 
The  breach,  when  a  inisfeu.stiïï*^^,  is  au  act  which  forms  part 
of  the  cause.  It  is  the  breacli  then  which  gives  rise  tu  the  t)bli- 
gîition,  and  it  is  the  obligation  which  is  always  the  cause  of 
action.  In  any  ca.se  the  cause  of  action  isthat  which  Plaintiti's 
hâve  to  prove,  and  they  are  n«>t  calle<l  upon  to  prove  tlie 
breach.  Where  the  pa^-ment  bas  to  Ije  uiade  in  a  particul  ir 
])lace.  the  creditor  cannot  force  the  debtor  to  ])ay  elsewheiv, 
nor  the  delitor  force  the  creditor  to  receive  elsewhere,  but,  iu 
the  event  of  non-payinent  at  that  place,  the  creditor  niay  sue 
in  any  other  place.  The  debtor  who  lias  to  pay  in  a  particular 
place  shoidd  put  the  crédit»  )r  tn  demeure  to  receive  pay  nient 
at  that  place.  The  autlmrities  are  clear  on  thèse  points.  It  is 
provided  in  the  Consolidated  statute  L  C,  cap.  82,  sec.  20, 
that  any  action  niay  l>e  comuience»!  at  the  place  where  tlic 
ternis  of  the  Suferior  Court  are  held.  provided  the  cause  of 
such  action  hsis  arisen  within  such  district,  or  Défendants,  or 
one  of  Défendants,  is  douiiciletl  or  servetl  persoually  witliin 
such  <listrict.  and  that  ail  the  Défendants  are  legally  servcd 
with  the  proce.ss.  and  not  otherwise  Â:c.  Two  of  the  Défen- 
dants were  pei-sonally  served  in  this  district.  Fréniinville. 
Traité  dt  iOrifunit^afion  et  de  lu.  Compétence  de^s  CourK  d'Ap- 
pel, vol.  1  page  2«0,  n""  314  :  La  c-aust  de  l'action  est  le  fait 
ou  la  disposition  de  la  loi  qui  fait  naiti-e  le  droit,  et  qui  lui 
sert  de  liîi.se  tlans  la  ileniande.  Quelquefois,  à  une  seule  it 
nténie  cau.se  ]K'Uvent  se  rattacher  plusieui-s  îictions,  c'est-à- 
dire,  qu'une  cause  peut  motiver  de.*»  demandes  de  choses  diflV - 
rentes;  ainsi  le  vendeur  non  payé  a  deux  actions,  l'une  iii 
paiement,  l'autre  en  résolution.  L'action  «le  mandat  et  l'action 
«le  Efestion  d  ati'aires,  mais  v  est-il  dans  les  «leux  «leniandes  di- 
vei-sité  «les  causes  f  Quelle  est  la  cause  f  E.st-ce  dans  l'une  dos 
«h'mandes,  le  nurndaf,  et  dans  l'auti-e,  la  'jestion  d'djfhinx! 
Non,  ni  le  mandat  ni  la  gestion  d'atlaiivs  n'est  la  cause  directe 
(coMsa  pro.ri'ina)  des  demandes,  cette  cause  de  mon  droit,  c'est 
l'obligation  de  rendre  compte  qui  se  rcfère  tout  aussi  bien  au 
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luaiiilat  qu'à  Ingestion  d'affaires.  MavcAdé,  De  la  Prescriptioi}, 
])j).  10  et  12  :  Lii  vérité  est  (ju'il  ne  faut  considérer  ni  le  domi- 
cile du  créancier,  ni  le  lieu  du  paiement  (quand  il  est  autre 
(jut'  le  domicile  du  débiteur).  .  .  .  c'est  uniquement  le  domicile 
ilii  débiteur  qu'il  faut  considérer  ici  ;  il  n'importe  pas  qu'un 
autre  lieu  soit  désigné  pour  le  paiement  ou  ait  été  celui  de  la 
pa!>S!ition  du  contnit,  car  la  ebose  capitale  à  considérer  ici,  la 
chose  à  laquelle  la  prescription  se  rattache  intimement  puis- 
i|u\'lle  vient  en  opérer  l'extinction,  c'est  l'action,  et  non  pas 
telle  ou  telle  ciixM^nstance  de  la  convention  ;  jus  ad  actionein 
in'rtivet,.  non  ad  negot'iuni  gestuvi.  Pothier,  Obligations, 
II""  240  :  Le  débiteur  ne  peut  pas  à  la  vérité  être  obligé  de 
pnyer  ailleui"s  (ju'au  lieu  désigné  :  mais  faute  par  lui  de  payer 
au  dit  lieu,  on  peut,  si  la  créance  est  exécutoire,  exécuter  les 
biens,  en  quelque  lieu  qu'ils  soient  ;  et  même  si  elle  est  consu- 
laire, on  peut  l'empri-sonner  partout  où  on  le  trouve. 

Sk«'retax,  for  Défendants,  contended  tbat  tbe  breach  of 
coiitract  t'orms  part  of  tbe  cause  of  action.  The  money  was 
iiot  payable  at  Quelu'c,  but  in  England,  therefore  tbe  breticb 
of  contract,  or  tbe  non-payment,  did  not  occur  at  Québec,  and 
for  tliis  reason  tbe  wbole  cause  of  action  did  not  arise  bere. 
But  besides,  tbe  question  as  to  wbere  the  cause  of  action  arosc, 
tliere  is  anotber.  The  Con.  Stîit.  L.  C,  Cap.  82,  cited  on  tbe 
tlic  other  side.distiuctlj'  pi-ovides  tbat  anaction  may  bebrougbt 
for  certain  reasons  in  a  district  other  tban  that  in  which  tbe 
cause  of  action  arose,  pi-ovided  one  at  least  of  Défendants  is 
ptrsonally  served  in  such  district,  and  provided  also  tbat  ail 
other  Détendants  bave  been  legally  served  with  the  process  ; 
hut  bas  tbis  légal  service  taken  place  bere  ?  It  bas  been 
alruady  decided,  in  tbis  case,  upon  an  exception  to  tbe  form, 
tluit  the  action  or  process  was  not  legally  served,  and  the 
iictioii.  is  so  far  as  one  of  Défendants  (John  H.  Patton,  is  con- 
c(  riR'd,  lias  been  di.'>niissed.  But  tbis  very  (|uestion  bus  Ik'i'H 
ahvady  decitletl  botween  the  parties,  in  a  previtnis  action 
liought  upon  the  .sjime  deed,  in  which  case,  on  an  cjcceptiim 
'/'''<'/n(((^t<//y',  tbe  action  was  disniissed. 

Andhews,  in  reply  :  As  to  tbe  judgment  rendered  in  tbe 
previous  case,  Plaintitfs  were  advised  to  appeal,  and,  on  inti- 
mating  Défendants  of  such  intention,  tbe  matter  was  settled 
out  of  Court.  That  judgment  was  clearly  erroneous,  because, 
even  if  the  exception  déiiinatoirr,  then  pleaded,  bad  been 
well  founded,  it  was  oïdj'  pleaded  1»y  sonie  of  Défendants,  and 
tint  liy  the  otbei's  who  pleaded  over  to  the  action,  and  it  was 
ii'it,  as  tbe  learned  judge  bad  erroneously  held,  an  exception, 
rafioue  vtateino-,  but  a  personal  exception  which  had  been 
iais('(l  by  those  Défendants  who  bad  pleaded  to  the  mérita. 
TO.ME    X.  8 
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and,  y  et,  on  the  grounds  of  its  being  an  exception,  ra^jn»< 
'inateria;  this  action  had  been  dismissed  as  to  ail  Défendants. 

Taschereau,  Justice  :  The  présent  action  is  brought  on  au 
obligation  passed  at  Québec,  paynient  to  be  made  in  sevcn 
yeare,  with  interest,  payable  in  London.  For  Défendants,  it 
was  argued  that  the  interest  alone  was  payable  in  London. 
that  the  capital  was  to  be  paid  at  St.  Thomas,  but,  as  the 
courts  reads  the  contract,  the  capital  as  well  as  the  interest  is 
payable  in  London.  Mrs.  Patton,  one  of  Défendants,  lias 
pleaded  by  declinatory  exception,  that  she  cannot  be  suetl  at 
Queljec,  and  that  the  action  should  hâve  been  instituted  at  St. 
Thomas,  because  the  cause  of  action  clid  not  arise  at  QucK-c. 
inasmuch  as  the  debt  was  not  to  be  paid  at  Québec,  and  that 
Défendant  had  not  been  regularly  served.  The  question  to  Ix' 
decided  is,  does  the  obligation  passed  at  Québec  give  rise  toan 
action  at  Québec  ?  I  hâve  been  told  that  the  question  has 
been  already  decided  between  the  parties  in*  another  action. 
but  however  much  I  respect  the  opinion  of  the  learned  Judf;e 
who  has  so  decided.  I  cannot  but  ditter  and  come  to  an  oppo- 
site conclusion.  I  consider  the  payment  a  mère  circumstance 
of  the  contract,  and  no  part  of  the  cause  of  action.  The  excep- 
tion niust  therefore  be  dismissed.  Judgmext  :  Exception  Oé- 
dinatoire  dismissed.  (12  D.  T.  B.  C,  p.  -410.) 

Axdrews,  for  Plaintiffs. 

8ECRETAX,  for  Défendant  Coxworthy. 
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CONTRAINTE  PAR  CORPS.-GARDIEH. 

Baxc  de  la  Reine,  ex  Appel,  Montréal,  2  décemhre  1861 

Présents  :  Sir  L.  H.  LaFonïaixe,  Bart.  Juge  en  Chef,  AvLW  l\. 
DuvAL,  Meredith  et  Moxdelet,  Juges. 

HiGGixs  et  al.,  Appelants,  et  Robillard,  Intimé. 

Jugé  :  1"  (lue  par  la  loi  du  pays  le  gardien  d'effets  saisis  peut  être 
contraint  par  corps  au  paiement  de  la  dette,  faute  par  lui  de  représenter 
ce.s  effets, 

2°  Que  par  tempérament  d'équité,  les  tribunaux  ont  réduit  l'obligation 
de  paiement  à  la  valeur  des  etfeis  saisis,  valeur  qui  doit  être  prouvée 
j)ar  le  gardien. 

3"  Qu'un  jugement  condamnant  le  gardien  à  payer  une  somme 
moindre  que  la  dette,  sur  preuve  produite  par  le  créancier,  ne  {«ut  être 
attaqué.  (1) 

Le  27  février  1857,  sur  anrt-simple  émanant  à  la  poureuite 
de  l'Intimé,  une  certaine  quantité  d'eftets  et  épiceries  fut  saisie 
chez  un  nommé  Bell,  et  les  Appelants  en  furent  nommés  gai- 


(1)  V.  art.  597  C.  P.  C. 
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iliens  par  l'huissier  agissant  en  vertu  du  warrant  du  shérif. 
h-  jugement  ayant  déchiré  valable  la  saisie  faite  des  susdits 
eriets  et  l'oitlre  de  le«  vendre  donné  au  shérif  du  district, 
le  déjnité-shérif  i*apport<i  à  la  Conr  Supérieure  (jue  les 
Appelants,  mis  en  demeure  de 
sV-taient  point  conformés  à  cette 
Ks.57.  hk  Cour  Supérieure  rendit 
enjoignant  aux  Appelants  de 
effets   saisis,  sous   peine   dy    être 


représenter   les    efiets,  ne 

demande.     Le   17  octobre 

une   ordonnance  ou   règle, 

remettre    au     shérif     les 

contraints    par    corps,  à 


nii.jns  qu'ils  ne  se  justifiassent  cour  tenante  le  23  du  même 
mois.  Les  Appelantes  plaidèrent  deux  réponses  par  écrit.  Par 
la  première  de  ces  réponses,  les  Appelants  prétendaient  que  la 
plus  grande  quantité  en  nombre  et  en  valeur  des  meubles  et 
effets  qui  avaient  été  «lisis-arrêtés  en  vertu  du  bref  de  saisie- 
arrêt  avant  jugement,  avait  été  enlevée  de  leur  garde  et  pos- 
session par  la  saisie  et  la  vente  qu'ils  prétendaient  en  avoir 
été  faite  par  Bell,  dans  ri.n.rvalle  entre  la  saisie-arrêt  et  la 
reildition  du  jugement,  et  ce  en  vertu  d'un  bref  d'exécution 
émané  de  la  Cour  de  Circuit  dans  et  pour  le  district  de  Mont- 
réal, dans  une  cause  portant  le  numéro  268,  Lefebvre,  Deman- 
«lem-.  contre  Bell.  Défendeur  ;  que,  quant  au  reste  des  meubles 
et  efiets  sjiisis-arrêtés  ils  ne  valaient  pas  plus  de  £15,  et  avaient 
été  enlevés  et  vendus  pai  Bell  hoï-s  de  leur  connaissance,  et  ils 
offraient  d'en  payer  la  valeur,  savoir  :  £15,  entre  les  mains  du 
•^liérif.  Et  ils  concluaient  au  rejet  de  la  règle.  Une  liste  des 
efiets  que  les  Appelants  préten«laient  ainsi  saisis  et  vendus  à 
la  poiu-suite  de  Lefebvre  était  comprise  dans  cette  réponse. 
L autre  réponse  comportait  une  dénégation  générale  et  spéciale 
de  toutes  les  allégations  mentionnées  tant  dans  la  règle  que 
'lans  la  motion,  et  contenait  les  mêmes  conclusions.  Les 
Appelants  pixxluisirent  avec  leui-s  réponses  une  copie  du 
prticés-verbal  de  saisie  dans  la  cause  No.  268,  entre  Lefebvre 
et  Bell.  LIntimé  réj^ndit  à  la  première  des  réponses  en 
'lisant  que  les  Appelants,  dans  le  cîis  oii  telle  sjiisie  et  vente 
aui-aient  été  réellement  faites  à  la  poursuite  du  dit  Lefebvre, 
aiu-aieut  dû  dénoncer  telle  saisie  au  dit  Intimé,  et  prendre  les 
moyens  nécessitires  jx)in'  empêcher  la  vente  de  ces  effets, 
attendu  que  sai-'^ie  .**?/»•  saisie  ne  raut.  Les  Appelants  n'ayant 
pas  prouvé  les  faits  allégués  dtms  leurs  réponses,  la  Cour  Supé- 
rieure, par  jugement  interlocutoire  du  26  mars,  1859,  ordonna  : 

■  axant  faire  di"oit  sur  la  demande  pour  contrainte  par  corps 
contre  Adam  Higgins  et  Joseph  Hickman,  qu'il  fût  procédé,  à 
leur  diligence,  sous  six  joure  à  compter  de  la  signification  du 
Ce  jugenïent,  et,  à  leur  défaut  de  ce  faire,  à  la  diligence  de 

\l>eniaudeur.  en  la  manière  ordinaire,  à  établir  la  valeur  des 

■  l>iens.   meubles  et   effets  saisis."   Ce  jugement  ayant  été 
!>i{niitié  aux  Appelants,  ils  ne  tirent  aucune  preuve.  L'Intimé 
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fit  entendre  «leux  témoins  (|ui,  sans  avoir  vu  les  effets  sjiisis. 
mais,  après  avoir  pris  communication  du  procès-verbal,  finiiî 
une  évaluation  approximative  «le  la  valeur  «les  effets  sjii>i-.. 
Sur  Cette  preuve  la  Cour  Su|>érieure  rendit,  le  30  juin,  l^sô!l, 
jugement  comme  suit  :  •'  Lsi  cour,  après  avoir  entendu  le  ht-- 
mandeur  et  les  mis  en  cause,  sur  le  mérite  de  la  règle  émaiiév 
le  17e  j«mr  d '6ct4»bre,  1857,  vu  le  jugement  interlocutoire  ren<lii 
le  26e  jour  de  mars,  1859,  lequel  ordonnait,  avant  faire  dmit 
sur  la  règle,  qu'il  seniit  procédé  à  la  «liligence  «les  dits  A<l;iiii 
Higgings  et  .J«jseph  Hickman,  mis  en  cause,  sous  six  jours  a 
compter  «le  la  signification  du  jugement  du  vingt-six  iiiar>. 
185!»,  et,  à  leur  défaut  de  ce  faire,  à  la  diligence  du  Demandeur, 
en  la  manière  «jnlinaire,  à  étaltlir  la  valeur  «les  biens,  meubk-.s 
et  effets  de  groceries  saisis  sur  le  Défendeur  et  non  i-eprésent<s. 
ainsi  qu'il  appert  au  rsipport  du  shérif,  les  dits  effets  désignés 
comme  suit,  savoir  :  •"  «leux  cent  vingt-neuf  cruches,  etc..  "  «-t 
atten«lu  «|u'il  appert  par  la  preuve  faite  par  le  Demandein'«iue 
la  valeur  des  sus'lits  biens,  meubles  et  effets  de  groceries  est 
«le  la  somme  de  £183  9  8,  déclare  absolue  la  dite  règle  du  dix- 
septième  j<»ur  d Vjctobre  1857,  en  conséquence,  ordonne  (|Uu 
Adam  Higgins  et  Joseph  Hickman  soient  contraints  parcorp.-^, 
et  incarcérés  dans  la  prison  commune  de  ce  district  ju.S(|u'à 
ce  qu'ils  aient  payé  au  Demandeur  la  somme  £183  9  8,  valeur 
des  biens,  meubles  et  effets  «le  groceries  saisis,  mis  sous  Its 
soins  et  sauvegarde  des  dits  Adam  Higgins  et  Joseph  Hickinaii 
et  non  représentés,  etc.  ' 

AvLWix,  Juge  :  Les  moyens  d  éluder  l'exécution  des  jugi-- 
ments  et  «le  fni,strer  les  créanciers  sont  déjà  trop  souvent  mis 
en  usage,  mais  c»*  serait  encore  augmenter  le  mal  «l'une  manièiv 
«langereuse,  s'il  était  permis  à  des  tiers  étrangei"s,  comnu-  les 
gardiens,  de  s'entremettre  entre  le  créancier  et  le  débiteur  au 
«létriment  du  créancier  :  par  l'ancienne  loi  fran(;aise,  qui  est  !;i 
loi  «lu  pays,  le  ganlien  était  .soumis  à  la  contrainte  par  c«tri>s. 
à  moins  «piil  ne  payât  la  dette  entière.  Néainnoins,  par  un 
tenipéramment  d'équité,  les  tribunaux,  considérant  qu'il  peut 
arriver  que  les  effets  saisis  soient  d'une  moins  grande  valeur 
«jue  la  «lette,  ont  limité  la  contrainte  par  corps  au  défaut  <lu 
paiement  dt  cette  valeur.  Les  Appelants,  dans  le  cas  actuel,  .m? 
plaignent  de  l'absence  «le  preuve  de  cette  valeur.  Cette  plainte 
est  mal  f«jn«lée.  Ils  sont  préci.sément  dans  la  position  d  um 
personne  qui  par  la  loi  est  tenue  de  faire  inventaire,  tel  fpu' 
la  veuve  commune,  l'usufiiiitier,  et  qui  a  omis  cette  formalité. 
Les  effets  ne  .se  trouvant  plus,  on  est  réduit  à  invotjuer  la 
commune  renommée  et  à  faire  une  preuve  générale  de  la  valeur 
probable  «les  effets.  Pour  obtenir  le  bénéfice  du  tenipéram- 
ment «ré<|uité,  a«lopté  par  les  trilamau.x  dans  les  cas  analogues 
à  celui-ci,  il  étfiit  «lu  devoir  «lu  gardien  d'étîiblir  que  les  eflel^ 
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saisis  étJiient  d'une  valeur  moindre  que  le  montant  du  jugc- 
uK'iit  rendu  contre  Bell.  C'est  ce  que  cette  Cour  a  maintenu 
ilaus  la  cause  <le  Leverson  et  Boston,  (1)  où  la  valeur  prouvée 
par  Boston  des  effets  réclamés  a  été  adoptée  en  l'absence  de 
preuve  contraire  de  la  part  de  Leverson.  Ici,  l'Intimé  qui  n'a 
peut-être  jamais  vu  les  effets  saisis  ne  pouvait  faire  la  preuve 
lie  leur  valeur  que  d'une  manière  générale.  Les  Appelants  au 
contraire  counaissaient  mieux  que  tout  autre  les  objets  dont 
ils  se  sont  rendus  gardiens.  Ils  avaient  le  droit  de  pi'endre  pos- 
ses.sion  des  effets,  et  c'était  à  eux  à  prendre  leurs  précau- 
tions pour  en  établir  la  valeur.  La  Cour  est  d'opinion  (|Ue  la 
preuve  faite  dans  cette  cause  est  suffisante  pour  justifier  le 
jiiwment  rendu  contre  les  gardiens  (pii  n'ont  à  payer  ainsi  que 
la  scjiiinie  de  S»183  9  8,  au  lieu  de  la  créance  entière  de  l'in- 
tiiiié.  I^'  jugement  est  en  consé(|Uence  confirmé,  "  considérant 
rpiil  n'y  a  pas  mal  jugé."  (12  J).  T.  H.  C,  p.  3.) 

.MoXDELET,  Juge,  clis.se ntien te. 

DlUM.Moxi)  et  BÉL.\X(iEK,  pour  les  Appelants. 

LoK.WCJEK  et  LoH.WOEK,  p.,ur  l'Intimé. 
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DOMICILE.— PROCEDURE.-PROTET  DE  BILLET. 

Hanc  de  la  Reine,  Ex  Appel,  Montréal,  2  décembre,  18(il. 

Présents  :  Sir  L.  H.  LaFontaine,  Bart.,  Juge-en-Chef, 
Avlwix,  Duval,  Meredith  et  M()N1>elet,  Juges. 

RvAX  et  al,  Appelants,  et  Malo,  Intimé. 

Jugé  :  1°  Que,  dans  l'espèce,  une  personne  nommée  à  un  office  teni))o- 
ruire  dans  un  lieu  où  elle  s'est  transportée  seule,  laissant  néanmoins  sa 
famille  pour  quelque  temps  encore  au  domicile  qu'aile  avait  lors  de  sa 
nomination,  n'est  pas  censée  avoir  changé  son  domicile,  et  que  l'avis  de 
[irotêt  d'un  billet  par  elle  endossé,  laisse  à  son  ancien  domicile  est  va- 
lable, et  sutlisant  pour  la  rendre  responsable  du  paiement  de  tel  bil- 
l'-t.  (2,1 

•-"'  Que,  même  pour  invoquer  ce  moyen  d'exception,  le  Défendeur 
(levait  fournir  l'alfidavit  requis  par  la  20""'  Vie,  cap.  44,  sect.  .S7.  (3) 

L'actiun  était  portée  par  l'Intimé  contre  l'Appelant,  Matliew 
Kyan,  comme  signataire,  et  contre  l'hon.  T.  J.  J.  Lorangei", 
oonune  endasseur  d'un  billet  prcjmissoire  pour  la  somme  de 
•"<4()()  devenu  diï  et  protesté  le  30  janvier,  1858.  Le  Défendeur, 
Ljranger,  contesta  la  demande  de  l'Intimé,  alléguant  qu'il 
n'avait  jamais  re(;u  avis  légal  du  non-paiement  et  du  protêt  du 

ili  7  R.  J.  R.  Q.,  p.  .i.-.. 

ri)  V.  art.  80  C.  C. 

\;i)  V.  ait.  »  lô  C.  F.  C.  et  1223  C.  C. 
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l)illet  ;  qu'à  l'époque  où  il  devait  recevoir  tel  avis  pour  don  lier 
au  Demandeur  un  droit  d'action  contre  lui,  il  n'avait  pas  sa 
résidence  à  Montréal,  où  le  notaire,  qui  avait  protesté  le  biih  t, 
prétendait  lui  avoir  donné  avis  du  protêt  ;  qu'il  résidait  alors 
(hipuis  le  18  janvier,  18f8,  à  Toronto,  où  il  exerçait  publi(|Ui'- 
nient  les  fonctions  de  Secrétaire  et  Régistrateur  de  la  pro- 
vince, et  de  membre  du  Conseil  Exécutif  d'icelle;  qu'il  avait 
résidé  à  Toronto  sans  interruption  depuis  le  19  janvier,  lîSô.S, 
jusqu'au  4  août  de  la  même  année,  fait  qui  était  de  notoriéti' 
jluVilique,  le  Défendeur  ayant  été  commissionné  comme  tel 
Secrétaire-Registrateur  et  Conseiller  Exécutif,  par  commission 
publique  dûment  enregistrée  et  publiée  dans  la  (Jazette  <lii 
Ofinada,  dans  le  mois  de  novembre  1857,  ce  (jui  était  ou 
devait  légalement  être  à  la  connaissance  du  Demandeur  ;  (|Ue 
c'était  par  erreur  que  le  notaire  prétendait  avoir  laissé  uiu' 
copie  de  l'avis  de  protêt  à  la  résidence  du  Défendeur  ;  qu'enfin 
l'avis  de  protêt  produit  par  le  Demandeur  était  irrégulier  en 
ce  qu'il  ne  mentionnait  pas  l'heure  à  laquelle  il  avait  été  laissé. 
A  l'enquête,  le  Demandeur  fit  entendre  le  notaire  qui  avait 
donné  l'avis  du  protêt  en  question,  lequel  déposa  avoir  laissé 
le  dit  avis  dans  une  maison,  sur  la  rue  Lagauchetière,  à 
Montréal,  où  Loranger  faisait  sa  résidence  avec  sa  famille 
depuis  plusieurs  mois,  parlant  à  sa  sieur  ;  que,  dans  tous  les 
cas,  c'était  là  la  dernière  résidence  de  Loranger,  à  Montréal. 
Le  Défendeur,  de  son  côté,  examina  deux  témoins  pour  prou- 
ver que  depuis  le  19  janvier,  1858,  au  4  août  de  la  uiôine 
année,  il  avait  exercé  ses  fonctions  de  Secrétaire,  etc.,  à  Toronto, 
et  que,  pendant  ce  temps,  il  logeait  au  Rossin  House,  dans  cette 
dernière  ville.  Interrogé  sur  faits  et  articles,  l'Appelant,  Lo- 
ranger, au  6e  interrogatoire,  répondit  :  "  Lors  de  mon  départ 
pour  Toronto,  le  dix-neuf  janvier  1858,  n'ayant  pu  alors  c>/iii- 
pléter  les  préparatifs  nécessaires  pour  mettre  à  effet  ma  réso- 
lution d'amener  ma  famille  avec  moi  à  Toronto,  elle  est  restée 
dans  la  maison  que  j'avais  occupée  avec  elle,  et  cela  jusqu'au 
trois  ou  quatre  avril,  époque  où  je  l'ai  emmenée  avec  moi  à 
Toronto  ayant  enlevé  mon  ménage  de  ma  maison.  Pendant 
tout  le  temps  que  j'ai  demeuré  à  Toronto,  depuis  le  trois  ou 
quatre  avi-il,  ma  famille  y  a  demeuré  avec  moi  à  l'exception  ilf 
deux  ou  trois  semaines."  Lors  de  l'audition  au  méi'ite,  l'Intimé. 
fit  une  motion  pour  le  rejet  de  la  preuve  offerte  par  le  Déten- 
deur, Loranger,  pour  deux  raisons.  1*^  Parce  que  le  Défendi'ur. 
n'avait  pas  accompagné  sa  défense  d'un  affîdavit,  tel  que  rotiuis 
par  la  87ème  clause  de  l'acte  de  judicature  de  1857  ;  2"  Parce 
que  le  certificat  du  notaire  étant  un  acte  authentique,  ne 
pouvait  être  attaqué  que  par  la  voie  de  l'inscription  de  faux. 
Le  jugement  de  la  cour  de  première  instance  est  conune  suit  : 
"  The  Court,    Considering  that  PlaintiflT  hath    proved    ami 
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ostiiblislïetl  the  material  allégations  ot'  lus  action,  and  that, 
1)V  roason  of  there  being  no  aftidavit  produced  by  Défendant 
Loninger,  with  lus  plea  to  the  action  and  demand  of  PlaintifF, 
donying  that  any  good  and  légal  notice  of  the  protest  for  non 
paynient  of  the  note  on  which  its  présent  action  is  based,  was 
evir  given  or  served  upon  him  the  endorser  upon  the  note  ; 
iuul.further  considering  that,  by  the  effect  of  the  20  Vic.,ch. 
44,  sect.  87,  every  protest,  notice  and  ser\'ice  shall  be  presumed 
to  liave  been  regularly  made  and  proved,  unless  with  the  plea 
denying  the  regularity  and  sufficiency  of  protest,  notice  or 
service  an  affidavit  is  filed  and  produced  according  to  the 
provisions  of  the  act  ;  and  further  considering  that  by  reason 
of  the  absence  of  such  affidavit,  and  by  force  of  the  said 
statute,  the  fact  of  the  regularity  and  sufficiency  of  such 
protest  notice  or  service  cannot  be  traversed  or  put  in  issue  : 
and  considering  that  the  évidence  adduced  by  Défendant, 
Loranger,  cannot  in  law  affect  the  issue  settled  by  the  statute 
in  question  ;  the  court  doth  grant  the  motion  of  Plaintitf  for 
the  rejection  of  the  évidence  adduced  on  the  part  of  Loranger, 
and  doth  reject  the  dépositions  and  hold  thera  as  naught  and 
of  no  efï'ect,  and  the  court  adjudging  upon  the  claim  of  Plain- 
tifi'doth  condernn  Défendants,  jointly  and  severally,  to  pay 
iuid  satisfy  to  Plaintiffthe  sum  of  ^400,"  &c.  L'appel  quoique 
porté  au  nom  des  deux  Défendeurs  n'a  été  soutenu  que  par 
Loranger,  qui  invoquait,  à  l'encontre  du  jugement  rendu 
contre  lui,  une  décision  de  la  cour  du  Banc  de  la  Reine,  en 
juin  1861,  déclarant  que  l'affidavit  en  question  n'était  pas 
d'une  nécessité  indispensable.  (1)  La  Cour  d'Appel  (Mondelet, 
juge,  dissentiente,)  a  maintenu  le  jugement  de  la  Cour  de 
première  instance,  considérant  qu'il  n'y  avait  pas  erreur  dans 
ce  jugement.  (12  D.  T.  B.  G.,  p.  8.) 

LoRAXGER,  L.  O.,  pour  l'Appelant. 

DoRioN,  DoRioN  et  Sénégal,  pour  l'Intimé. 

(1)  11  D.  T.  B.  C,  p.  273,  Browne  &  Dow. 
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OPPOSmOlf  EN  SOUS-ORDRE. 


Qiteen's  Bench,  In  Aim'EAL,  Québec,  l.Stli  Dccember  IHOl. 

Beforo  Sni  L.  H.  La  Fontaine,  Bart,  Chief-Justice,  Ayi-win. 
DuvAL,  Mereditii  and  Mondei.et,  Justices. 

Thompson,  Appellant,  and  Martel,  Hespondent. 

Jtigé  :  Qu'une  opiKjsition  en  soub  ordie  ne  peut  être  faite  contre  Ih 
ccssionnaire  du  déniteur  de  rOn^)08ant  en  sous-ordre,  m^-me  si  rOpjHi- 
sant  en  sous-ordre  allègue  la  nullité  du  transport  fait  au  cessionnairc. 

Meredith,  Justice  :  The  inonies  before  the  court  for  distir 
Inition,  aro  the  proceeds  of  the  sale  ot'  real  estate  belongiuf;-  to 
tievu-saisie,  Sarali  Harriet  Munro,  h  qualité,  vvho,  by  lici' 
déclaration,  as  such  tiern-Kai»ie,  acknowledged  that  slie  owcil 
Défendants,  Mary  Cliarlotte  Munro  et  al,  £198  7  0,  with  certain 
interest,  for  the  paynient  of  wliicii  sum  of  money  and  intercst, 
the  real  estate  bas  been  sold.  After  judgnient  had  been  ren- 
dered  declaring  the  attachment,  under  the  writ  of  saîsie-arn'l, 
good  and  valid,  and  ordering  the  tiers-saisie  to  pay  over  to 
Plaintiff  the  aniount  of  his  claini,  £15  16  0,  with  interest  iind 
cost.  Défendants,  Mary  Charlotte  Munro  et  al,  niade  a  trunsfcr 
to  Opposant  Thompson,  of  the  debt  and  interest  so  due  to 
theni  by  tiers-saisie  ;  and  it  is  upon  the  transfer  thus  niade 
that  the  opposition  of  Thompson  is  founded.  Etienne  Martel, 
has  also  fyled  an  opposition  en  suiis  ordre,  in  which  he  allèges 
that  the  Défendants,  Mary  Charlotte  Munro  et  al,  are  indebted 
to  him  in  the  sum  of  £41  12  0,  as  the  aniount  of  certain  taxed 
bills  of  costs;  and  that  he  had  a  hypothec  on  part  of  the  roal 
estate  sold  in  this  cause  for  £29  11  3;  and,  in  said  oppositioi; 
en  sous  oi'dre.  Martel  f urther  allèges  that  "  at  the  time  of  tJK' 
exécution  of  the  assignment  or  transfer  nientioned  in  the 
opposition  of  Thompson,  he  Thompson  knew  that  Défendants 
were  indebted  unto  Martel,  and  that  the  deed  of  mortgage  in 
favor  of  Martel  existed,  and  was  unpaid  ;  that,  long  previous, 
and  at  the  time  of  the  exécution  of  the  assignment  or  transfer, 
Mary  Charlotte  Munro  was  absent  from  this  province  and 
notoriously  insolvent,  and  is  now  residing  in  a  foreign  country, 
and  absconding  ;  that  the  assiguient  or  transfer  iiiade 
and  executed  by  Mary  Charlotte  Munro,  in  favor  of 
Thompson,  was  so  niade  and  executed,  pending  the  suit  in  this 
cause,  and  to  the  préjudice  (intended)  of  présent  opposant, 
and  for  a  considération  not  valuable  in  law  ;  "  and  he  prays, 
'  that,  out  of  the  proceeds  of  the  sale  of  the  inimoveable  pio- 
perty,  and  of  the  distribution  to  be  made  to  Thompson,  the 
assignée  and  transférée  of  Mary  Charlotte  Munro  et  al,  lie 
may  be  coUocated  en  sous  ordre  to  and  upon  Mary  Charlotte 
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Miiiiro,  aiul  Thompson,  us  sucn  iissif^ntu'  and  transférée, 
iiiifl  as  representin^  Mary  Charlotte  Miinro  et  ni,  in  the 
smii  of  D'il  12s,  or  such  other  sun»  and  sains  of  nioney, 
wliieh  Opposant  niay  justit'y  to  be  due  unto  hiin  with  interest 
ami  costs."  Tlie  Appehint  Thompson  pleaded  to  tlie  oppo- 
sition ou  i^oas  ordre,  of  Martel,  l)y  a  (UfcnHC  an  fumls  en 
lirait,  in  support  of  which  the  followinj^  ainon^  otlier  reasons 
wcre  assi^ned  :  "  That  the  daim  of  Opposant  ^'/>  mo;/. s  ordre, 
Fiiuiided  on  the  taxiMl  hills  of  costs  filed  in  support  thereof,  is 
a  floini  against  Mary  Charlotte  Munro,  and  William  Muiu'o, 
aiid  nofc  af^ainst  Opposant;  that  the  daims  of  Opposant  t'v 
soiis  ordre,  founded  on  said  mortgaj];e  ought  to  hâve  heen  the 
siilijoct  matter  of  an  opposition  afin  de  conserver,  and  not  of 
an  opposition  en  nous  ordre  ;  that  admittiufr  that  such  transfer 
Iliade  to  the  said  Opjiosant  vvaa  ille<^al,  then  the  proceeds  of 
tlic  sale  ought  to  be  paid  over  to  Défendants  in  tins  cause  ; 
that  again,  admitting  that  such  tranfer  was  illégal,  the  Oppo- 
sant en  nous  ordre  could  not  then  daim  to  be  collocated  en 
sans  ordre  to  Opposant,  inasmuch  as  the  judgment  dedaring 
sncli  tranfer  illégal,  would  at  the  same  time  (lismiss  tlu^  oppo- 
sition, and  such  opposition  being  dismissed  Opposant  en  sons 
ordre  could  not  then  receive  the  amount  claimed  in  the 
opposition  en  sous  ordre  ;  that  the  assignaient  or  transfer 
niust  be  either  légal  or  illégal  ;  if  légal,  then  the  proceeds  of 
tlic  sale,  of  right,  l>elong  to  Opposant  ;  if  illégal,  such  proceeds, 
aftcr  paying  Plaintift's  daims,  belong  to  llefentlants,  and,  in 
t'itlier  case,  ()pposant  en  sous  ordre  cannot  l)e  benefitted."  The 
reasons  thus  assigned  on  behalf  of  Appellant,  appearetl  to  me 
at  the  time  of  the  argument,  and  still  appear  to  me,  to  be  (juite 
eoiiclusive  ;  so  much  so  that  I  do  not  deem  it  necessary  to  add 
anything  to  them.  The  Respondent  howevercontended  that  the 
course  which  he  pursued  was  the  oïdy  one  open  to  him  for  the 
l)n'servation  of  lus  rights  ;  but  such  is  not  the  case.  The  Res- 
pt)tident,  as  a  creditor  of  Défendants,  could  hâve  exercised  their 
riglits  as  regards  the  tiers-saisie  ;  and  the  mode  in  which  such 
rights  ought  to  be  exercised,  is  well  explained  in  the  4th 
l'roudhon,  from  nos.  2237  to  2258  inclusively.  But  Martel 
cannot,  through  the  instrumenUdit}/  of  Thompson,  exerci.se 
tlio  rights  ofthe  Défendant,  which,  in  efFect,is  what  is  attempted. 
In  a  Word,  Martel  cannot  attempt  to  enforce  the  transfer,  so 
ils  to  cause  Thompson  to  received  the  money  ;  and,at  the  same 
tiino,  impugn  it  as  nidl  and  fraudulent,  so  as  to  cause  a  por- 
tion of  the  monies  to  be  received  by  Thompson  to  be  paid 
Dvor  to  liimself.  The  Respondent  also  cited  numerous  autho- 
ritios  for  the  purpose  of  establiahing  that  an  opposition  en 
Avxt.s  ordre,  and  n  saisie-arrêt  are  in  principle  the  same  ;  l>ut  I 
(lo  not  see  that  the  establishing  of  that  proposition  can  be  of 
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iinicli  l)('ii('tit  to  ll<'s{)(»inlt'iit  ;  fur  Appcllaiit  lias  ii(»t  iiow  in 
liis  liaiiil.s  t)i(>  siiiii  ol'  nioiit'y  claiirH'tl  liy  K*'S|M)ni|)'iit  :  aii<l 
rc'(!<»r»liii^  ti»  tlif  pri'tt'iiHioMH  of  tlic  lattci-,  tliat  hiiiii  of  iiioiny 
«)U(,'lit  iii'vci'  to  coiiic  iiito  tlii'  liatidw  oF  Appcllaiit  :  iitui  tin n- 
fort)  a  Kiiisii'-dri'c'l  iii  liis  liatid  vvtaihl  Itc  usi-lcss.  'l'iic  ar^iiiin  lit 
iir^rcd  hy  Appcllaiit  witli  respect  to  tli<'  o|)pnsitioii  m  siiii< 
ordre  is  (-(pially  applicable  to  a  ndlsic-drrc'l.  It"  tlic  imnn-y  in 
(liHj)ut('  rcally  lichtii^s  to  Appcllaiit,  tlioii  it  caiiiiot  ht"  attadn"! 
iii  liis  IuiikIh  ;  and  if  tlu;  inoiit'y  <loe.s  iiot  lielon^  t«)  liiiii,  lait  tu 
Dcrciidaiits,  tlit'li  it  ou^lit  Ilot  to  ha  allowcd  to  coiii"!  iiito  tin 
liaiids  of  Appcllaiit  ;  l)ut  is  is  not  liy  a  writ  (^f  stiisir-urri 
tliat  this  slxaild  lu'  prcvciitcd.  For  tliese  rcasoiis  I  tliiiik  tin 
(h'ff'iisc  Ol  droit  ouf/lit  to  liavc  liceii  iiiaiiitained. 

iMoNDKI.K'l",  Justice  :  l  l'î^o^'ctlicr  a^Tcc  witli  M.  Justice 
M('r(>(litli,  tlu'  Défrnsc  en  <lroi.l  sliould  liavc  liceii  niaiiitaiiiicl, 
jind  not  dismisscd.  The  prctcnsion  tliat  tin;  saimc  en  nous 
orilrr  slxaild  o])L'ratc  in  tliis  case,  is  nntenahlo.  I,  tlicrefoiv, 
aiii  of  opini(jii  tliat  tlie  judginent  of  tlie  Court  below,  slioiilil 
lie  reversod,  and  tlio  record  sent  back,  in  order  tliat  the  par- 
ties inay  proceed  to  prouf  in  tlie  case,  as  to  law  and  justic»' 
niay  ajiiiertain. 

Sir  L.  H.  La  Fontaine,  Bart.,  Ju^e-en-Cliof  :  L'Apptdant  it 
l'Intimé  étaient  opimsants  aKn  de  conserver  en  Vamy  de  lav- 
niière  instance,  le  premier  par  une  ojiposition  directe,  et  If 
deuxième  p.  r  une  opposition  en  sous  ordre,  dans  une  cause  où 
John  Kohinsc)!!  Hamilton  était  le  Demandeur,  et  Mary  Char- 
lotte Munro,  veuve  de  William  Day,  et  Wiliam  Munro,  tuteur 
(les  enfant  de  ces  dernii'i's,  Défendeurs.  Dans  cette  cause. 
l'action  avait  été  accompagnée  d'une  saisie-arrêt  entre  les 
mains  de  Thomas  Kelley,  et  celles  de  Sarali  Harriet  Munin. 
veuve  de  Robert  Wily  Fitton,  comme  ayant  été  commune  en 
biens  et  comme  tutrice  de  leurs  enfants.  Sarah  Harriet  Munro 
ayant  déclaré  qu'en  ses  dites  ([ualités,  elle  devait  aux  Défeii- 
dcmrs  la  somme  de  £1Î)(S  7  Oi,',  en  vertu  d'une  obligation  por- 
tant hypothè(pie  du  ÎK  septembre  1850,  il  intervint  un  juge- 
ment (pli,  déclara!it  la  s.iiie-arrêt  bonne  et  valaV)le,  condemiui 
Harriet  Munro  à  pav'i'r  au  Demandeur  Hau'ilton,  à  l'acquit 
des  Défendeurs,  un(j  so.nme  de  £15  1  (J  avec  intérêt  et  dépens. 
Hamilton  fit  saisir  et  vendre,  sur  Harriet  Munro,  veuve  «lu 
dit  Robert  Wily  Fitton,  un  immeuble  que  ce  dernier  avait, 
par  un  acte  du  18  s(;ptembre  1850,  hypothéqué  en  faveur  <iii 
Défendeur.  Le  produit  du  décret  fut  mis  en  ordre  de  distribu- 
tion. Il  excède  de  £113  14  11  ce  qui  est  nécessaire  pour  payer 
le  Demandeur  Hamilton.  L'Appelant  présente,  au  soutien  <le 
.son  opposition  afin  de  conserver,  un  transport  que  les  Défen- 
deurs lui  ont  fait  de  la  somme  de  £198  pour  £100,  après  it; 
jugement  qui   a  tléclaré   la  saîsie-arrêt  bonne  et  valable.     J-e 


DE    LA    IMIOVÏNCE    DE   (iCfsHEP. 


12.S 


transport  n'a  pas  l'-t»''  si<,nnH('';  Mafti-I  aurait  tlunc  nu  saisi r- 
arn''t<'r  l'iitrc  los  mains  de  Harrift  Muiiro,  r)U  ct^llcs  'lu  slit-rif, 
les  «ifiiit-rs  i'U  (pu'stion,  jus(|u'à  «lue  CDiicurrciin'  <lt'  sa  propre 
crt'aïK'L',  et  ce  à  l'uncontre  <iu  eessionnairt'  lui-même,  I  Aj)pe- 
laiit.  Les  Dét'endeui's  auraient  pu  l'aire  opjxtsition  et  être  col- 
|(p(|ués.  Nul  doute  (|u'i  II  pai'eil  cas  une  opposition,  appelée 
(irdinaireincnt  une  opposition  en  s(ais  oriire,  de  la  pai-t  de 
Martel,  n'eût  été  admisnihle.  I^e.s  Di'-feiideurs  ne  sont  pas  lu 
lini-i'iv  saisie.  C"est  llarriet  Munro,  dont  les  |)(''renileurs étaient 
les  créaneiei's,  et  ayant,  connue  tels,  le  droit  de  foiiner  \x\\v  op- 
]i()sition  dir((ct(ï  afin  de  {'onserver,  sur  lacpielle  serait  venue 
senter  liien  valaliK'Uient  et  sans  donner  j)rise  à  aucune  objec- 
tion à  la  forme,  une  o))position  en  sous-ca'dre  de  Martel,  leui- 
créancier.  Le  fait  <|Ue  c'est  leur  cessionnaire  (pli  a  formé  l'op- 
position a-t-il  changé  la  position  de  Martel  ?  a-t-il  ))U  faire 
perdre  à  ce  dernier,  sans  aucune  coopération  de  sa  part,  même 
H  son  insu,  un  droit  qu'il  avjiit  aui>aravant  ?  je  ne  le  pense 
pus.  Le  cessionnaire  ne  fait  (pi'exei'cer  les  actions  du  cédant, 
dont  le  transport  laisse  les  droits  des  tiers  intacts.  Si  la  terre 
(pli  a  été  saisie  eût  ai)pai"tenu  à  un  tiers  lors  du  ju^'ement 
contre  Hurriet  Muin-o,  Hamilton  aurait  pu  intenter  contre  ce 
tiers  l'action  hypothécaire,  car  il  était  saisi,  vis-à-vis  de  ce  tiers, 
de  la  sommcfpi'il  avait  saisi-arrêtée  entre  les  mains  de  Hari'iet 
Munro,  débitrice!  des  Défendeurs,  .ses  débiteurs.  Mais  l'Appe- 
lant, en  l'absence  de  la  si^niHcation  de  .sa  cession,  aurait-il  jai 
j)rocéder  valablement  par  action  hypothécaire,  contre  ce  tiers  '. 
certainement  non.  L'Appelant,  dans  l'espèce,  paraît  être  censé 
n'nf^'ir  (ju'au  nom  du  cédant,  et,  pour  cette  rai.son,  je  pense  (|ue 
Martel  était  recevable  dans  son  opposition,  même  telle  (pi'il  l'a 
formulée.  Elle  est  formulée  d'abord  en  sous-ordre  des  Défen- 
deurs, ses  débiteurs,  qui  sont  créanciers  de  la  partie  .saisie,  et 
(|ui  font  exercer  leurs  droits  par  l'Appelant,  puis  en  sous-ordre 
de  l'Appelant  lui-même  cpii  a  fait  l'opposition  directe  à  tin  (U; 
conserver,  et  qui,  en  cela,  ne  fait  (ju'exercer  les  droits  des 
cédants  et  agir  pour  eux,  ou  en  leurs  noms.  J'ar  .son  opposition, 
Martel  allègue  tout  ce  (pli  est  neces.sair(;  pour  la  rendre  admis- 
sible en  loi.  Il  allègue  l'insolvabilité  des  cédants  au  temps  du 
transport,  leur  absence  du  pays,  même  la  fraude  qii  il  impute  à 
l'Api)elant  dans  les  circonstances  où  il  a  .accepté  le  transport. 
Il  ne  demande  pas,  il  est  vrai,  que  ce  tran.sport  soit  entièrement 
déclaré  nul,  car  il  n'a  pas  d'intérêt  à  le  faire.  Sa  créance,  qui 
forme  le  montant  de  son  .;p))osition,  n'est  que  de  £41  12  0, 
tiuidis  que  la  somme  cédée  à  l'Appelant  est  (le  £198,  et  que  le 
produit  du  décret,  qui  reste  à  »]istribuer,  le  ])emandeur  payé, 
''XC('(le  de  beaucoup  la  créance  que  Martel  réclame,  de  manière 
(pi'il  reviendra  encore  une  assez  forte  somme  à  l'Appelant. 
Adopter   le  point  de   vue   contraire,  ce  serait,  ce  me  semble. 
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consacrer  en  principe  que  le  créancier  d'une  partie  saisie. 
lorsqu'il  aura  à  craindre  une  opposition  à  fin  de  conserver, 
af)pelée  coniniunénient  opposition  en  sous-ordre,  de  la  part  de 
son  propre  créancier,  pourra  se  soustraire  au  désagrément  «le 
cette  opposition,  en  faisant  un  tranf-'port  de  sa  créance  à  un 
tiers.  Il  ine  paraît  que  l'Appelant  s'est  mépris  sur  l'opposition 
de  Martel,  en  la  croyant  uniquement  fondée  sur  l'acte  portant 
li3'potlièque  «(u'il  invoque,  hypothèque  qui  lui  aurait  été  donnée 
parFitton  :  outre  que  Martel  avait  déjà  allé«;ué,  en  premier 
lieu,  <)ue  les  Défendeurs  lui  devaient,  pour  services  profes- 
sionnels, dans  une  cause  indiquée,  la  soinme  de  £41  11,  qui  fait 
l'oltjet  principal  de  son  opposition,  et  que  cette  allégation  suffit 
par  elle-même  f  •>ur  ne  pas  rendre  admissible,  sous  ce  rapport, 
une  défense  en  droit,  l'acte  <]u'il  invoque  ensuite  n'est  pas  pour 
la  même  somme  :  il  est  pour  une  somme  moindre  ;  et  l'acte  ne 
pouvait  être  tout  au  plus  qu'une  silreté  collatérale.  Je  suis 
donc  porté  à  conclure  que  la  cour  de  prenuère  instance  a  hien 
jugé  en  déboutîint  l'Appelant  de  sa  défense  en  ('roit.  (12  JK  T. 

Jones  and  Hearx,  for  Appellant. 
Tessier  and  Ross,  for  Respondent. 


VERTE  PAR  UN  COMMERÇANT. 
Banc  de  la  Reixe,  Ex  Appel,  Montréal,  2  décendjre,  1861. 

Présents  :  Sir  L.  H.  LaFoxtaixe,  Bart..  Juge-en-Chef, 
AvLwrx,  DrvAL,  Mereiuth  et  Moxdelet,  Juges. 

Davls,  Appelant,  et  Beaudry,  Intimé. 

Jugé  :  Que,  iJans  l'espèoe,  la  vente  faite  par  un  individu  lépiité  coni- 
nierçant  de  clievaux,  dans  un  endroit  servant  de  niarrlif'  jjour  telle 
vente  de  chevaux  appartenant  à  l'Iiitinié,  était  valable;  et  que  tel 
(•unnnervant  était  sutiisamnient  autorisé  pour  etTectuer  telle  vente  jiar 
le  dit  Intimé. 

Le  G  avril,  1859,  l'Intimé  fit  émaner  un  bref  de  saisie,  reveii- 
<li(|uant,  contre  un  nommé  Lafiannne,  quatre  chevaux  (|u"il 
disait  avoir  été  illégalement  détournés  de  sa  possession,  et 
conduits  dans  les  écuries  d'un  nommé  Irish.  Le  même  jour,  les 
chevaux  furent  sîiisis  et  mis  sous  la  main  de  la  justice. 
Lafiamme  contestii  la  demande,  alléguant  qu'il  faisait  le 
coiiunerce  de  chevaux  en  société  avec  l'Intimé,  et  qu'en  cette 
qualité  il  avait  vendu  les  chevaux  en  question  à  l'Appelant 
pour  la  son)me  de  ï^ôTô,  dont  !?475  comptant,  et  qu'il  les  avait 
en  consé(jUenct*  livrés  à  l'Appelant.  L'Appelant,  de  son  efté. 
intervint  dans  la  cause,  demandant  main  levée  de  la  saisie,  en 
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wit,  tlie  5th  day  of  April,  1859,  the  tour  mares  hacl  been  sold 
(lisant  qu'il  avait  acheté  les  clievaux  en  question  de  bonne 
toi  (.'t  ouvertement,  et  en  avait  obtenu  livraison  ;  (jue  La- 
riiiinnie  était  un  commerçant  de  chevaux,  à  ([ui  les  chevaux 
saisis  avaient  été  consignés  pour  être  vendus  au  compte  de 
l'Intimé;  (|u'en  vertu  des  dispositions  de  l'acte  10  et  11  Vie, 
cil.  10,  la  vente  ainsi  faite  était  valable,  et  (pi'il  était  devenu 
propriétaire  légal  de  ces  chevaux. 

Le  81  mars  1861.  La  Cour  Supérieure  rendit  le  jugement 
(jui  suit  :  "  The  Court  considering  that  Plaintitf"  hath  fully 
established  the  material  allégations  in  liis  déclaration  and  ac 
tion  contained,  and  that  the  four  horses  seized  in  the  posset  - 
sion  of  Défendant,  by  process  of  saisie  revendication,  are  th"* 
property,  of  and  belong  to  Plaintiff  :  and,  f urther,  consitlerinjj 
tliat  Défendant  hath  failed  to  establish,  by  légal  and  sufficient 
évidence,  that  he  Défendant  was,  at  the  time  plaintiff  pur  - 
cliased  and  acquired  the  horses,  the  co-partner  or  part  owner 
and  proprietor  of  the  horses,  or  that  the  Défendant  ever  had  any 
riwlitof  property  in  the  horses,  by  reason  of  which  or  by  law. 
Défendant  could  claim  any  right  of  property  in  or  disposition 
over  the  horses  ;  and,  further,  considering  that  the  sale  of  the 
liorses  by  Défendant  to  the  intervening  party  was  unautho- 
rized  by  Plaintiff  ;  and  that  Défendant  had  no  right  in  law  in 
any  form  or  nianner  to  dispose  of  the  horses  to  the  loss  and  pré- 
judice of  Plaintitf  as  proprietor  of  tlie  horses,  doth  overrule  the 
exception  pleaded  by  Défendant,  and  doth  order  and  adjudge 
tliat  the  horses  be  delivered  u])  to  Plaintitf  ius  the  owner  and 
propi'ietor  thereof,  &c.  And  the  Court,  proceeding  to  adjuJge 
on  the  intervention  filed  by  the  intervening  party  :  considering 
that  the  intervening  party  hath  failed  to  establish  the  material 
•ilk'gations  of  the  intervention,  and  that  the  sale  set  up  in  and 
liy  the  intervention  in  law  and  in  fact  passed  no  property 
\vliate\er  to  the  intervening  party,  and  had  not  the  etfect  in 
law  ofdispossessing  Plaintitf  of  lus  rights  in  the  horses,  doth 
ilisniissthe  intervention  with  costs."  Sur  appel  de  ce  jugement, 
Davis  invoquait  la  reconnaissance  de  l'Litimé  qui  avait  assi- 
((né  Laflamme  comme  commerçant,  et  non  connue  domestique: 
et  disait  qu'en  supposant  (|ue  Laflannne  ne  fût  pas  l'associé  de 
l'Intimé  dans  .  i  propriété  de  ces  chevaux,  l'Intimé  en  laissait 
et  autorisai l  la  vente  à  Laflannne,  (|ui,  dès  lors,  pouvait  en  dis- 
jtoser  et  en  transférer  la  propriété.  La  Coui-  du  banc  de  la  Reine 
admit  les  prétenticms  de  Davis,  et  rendit  le  jugement  suivant  ; 
"  Seeing  that,  on  the  ()th  day  of  x\pril,  1859,  when  under  the 
piocess  of  revendication  sued  out  by  Respondent,  the  attach- 
uient  of  the  four  brown  mares  in  question  was  etfected,  the 
sanie  were  not  in  the  custody,  power  or  possession  of  François 
alias  F" rancis  Iviflamnie,  trader,  the  Défendant  against  whom 
Kuspundent  brought  suit  :  Sueing  that,  on  the  day  previous,  to 


,i^^ 

1/ 

1 

( 

1 

1' 

1           . 

i: 

Mm 


^MVM 


l-îi- 


:'-S 

■  t 


120 


RAPPORTS   JUDICIAIRES    REVISÉS 


P 
« 


to  Appellant  by  LaUamme  and  deliveretl,  and  had  becn 
removed  from  the  stables  of  Latlamme,  where  previously, 
they  had  been  kept  and  stal>led  by  Appellant  to  the  stables 
of  Henry  Irish,  where  they  were  in  livery  and  keeping,  ut 
the  costs  and  expense  of  Appellant,  as  Iteing  his  property 
and  in  his  {)Ossession  :  .Seeing  that  LaHamme  had,  long  befoie 
the  sale  by  hini  niade  to  Appellant.  Ixfen  intrusted  by  Res- 
|X)ndent  witli  the  cust<xly  and  possession  of  the  mares,  and 
that  Lariainme  wa.s  his  agent  and  was  autliorized  to  ofi'cr 
them  for  sjile  and  to  niake  sale  thereof  :  Seeing  that  Appel- 
lant purcha.sed  the  sanie  in  g<xxl  faith  from  Laflamnie,  wlio 
was  well  known  Ui  be  a  dealer  in  horses,  and  aceustomed  to 
buy  aiul  sell  them  :  Seeing  that  Appellant  paid  to  Lallaninie 
the  price  of  the  hoi"ses  in  goo«l  faith.  that  is  to  say,  in  money, 
at  the  tinie  <»f  the  sale,  the  suui  of  S475,  and  that  Laflamnie, 
by  reasijn  of  the  ti'nnsaction  having  been  completed  after 
bmking  hours,  consented  to  wait  till  the  next  day  for  the 
payaient  of  the  sum  of  Sl(X)  remaining  due  upon  the  price,  to 
wit,  the  sum  of  S575  :  Seeing  tliat  under  the  provisions  of  the 
statute  in  this  Ijehaif .  to  wit,  the  lOth  and  llth  V'ict.,  Cap.  10 
(Con.sol.  Statute  of  Canada,  Cap.  59)  Re.sjX)ndent  was  bound 
l»v  the  sale  uuule  bv  his  agent  and  factor  Laflamme,  and 
Appellant,  in  uiaking  such  purchase,  was  and  is  fuUy 
protected.  Seeing  tliat  Ap|>ellant  hath  fully  established  in 
évidence  the  allégations  contaiue*!  in  his  intervention,  and 
that  Resjxjndent  hath  wholly  failed  to  make  proof  of  his 
conte.station  thereof,  and  to  show  that  Laflamme  was  a  mère 
groom,  hostler  or  stable  servant  and  nol  an  agent  authorized 
to  sell  :  Seeing,  therefore,  that  in  the  award  of  the  jucigmei.t 
in  favor  of  Respondeiit,  as  Plaintiff  in  re\'endication  of  the 
four  brown  mares,  and  the  dismi.ssal  of  Appellant's  interven- 
tion in  the  court  l>elow,  there  is  em»r  :  It  is  considered  and 
adjudged  that  the  judgment  rendere<l  in  the  Sviperior  Court,  at 
Mtjntreal  on  the  30tli  day  of  March  last,  Ije,  and  it  is  hereby, 
revei"sed,  annulled  and  set  aside  :  and  proceeding  to  render 
the  judgment  whicii  the  court  below  ought  to  hâve  given,  it 
is  considereil  and  adjudged  that  the  attachment  ettected  of 
the  four  brown  mares,  l)e,  and  the  same  hereby  is  set  asido 
and  vacated,  the  conte.station  and  plea  of  Respondent  to  the 
intervention  of  Appellant  is  overrule<l  and  dismissed  and 
iniiin-lerée  of  the  att^ichment  gr-ante«l  in  favor  of  Appellant  ; 
and  Resp<»ndent  is  further  condemne»!  to  restore  and  deliver 
up  the  mares  to  Appellant  within  three  ilays  from  the  service 
upon  him  of  a  copy  of  the  présent  judgment.  Sir  Louis  Hy  • 
jxjlite  Liifontaine,  Bart.,  Jugt;-eu-Che{,diA4*entinite.  (12  D.  T. 
B.  C.  p.  IH.) 

vT«>URAN'(  E  et  MoRRis,  pour  l'Appelant 
Carter  et  Girouard,  {wur  l'IntLiué. 
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APPEAL  TO  THE  PRIVT  COUMCIL. 

PRIVY  CoUNXiL,  lOtli  February,  lcS(j2. 

On-  Al'I'EAL  FROM  THE  CoURT  OF  APPEALS  OF   LoWER-CaXADA. 

l'rosLiit  ;  The  Rii;ht  Hon.  Lord  Chelm.sford,  tlie  Riglit  Hou. 
tlie  Lord  Justice  Kuight  BRUt.'E,  the  Riglit  Hon.  Sir 
Edward  Ryax,  and  the  Right  Hon.  the 
Lord  Justice  Turner. 

ÀNDitEW   MacFarlaxe,  and  anotlier,  Appcllants,  atid  Frax- 
VOis  Leclaire,  and  Jeax  Leclaire,  Respondents. 

Tlie84th  Geo.  III,  ch.  (i,  seo.  oOof  the  Acts  and  Oïdiimni'es  of  Lower 
CaïKida,  enaits  that  tlie  .ludjrmeut  of  the  Court  of  Appeals  of  that 
province  sliall  he  final  in  ail  cases,  where  the  matter  in  dispute  shall 
not  exieed  the  sum  or  value  of  £500  sterling.  L.  brougiit  an  action 
airainst  D.  in  the  Superior  Court  at  Montréal  to  recover  the  amount  of 
certain  pron)is-ory  notes  with  interest,  amountmg  in  the  whole  lo  a 
suui  less  than  £ôv().  L.,  in  his  déclaration,  claimed  a  writ  of  KuiKu-arrêt 
(ir  attaciuufnt  before  judjrment  against  tlie  goods,  etc.,  of  I).,  in  the 
liand- uf  M  ,  which  \va.«  granted.  D.  suffered  judfrmont  by  default.  L. 
(jlitained  judgment  on  his  writ  ofS'iiitit -arrêt,  by  which  the  goods  of  M., 
uf  tlie  value  of  £1,(>42,  which  were  on  apjjeal,  were  declared  by  the 
jud^'ineut  of  the  Court  of  Queen's  Bench,  in  Luwer  Canada  liable  to  lus 
ilaim.  Leave  to  api>eal  to  the  Queen  in  Councilfroni  this  judgmeiit  was 
;.'ranted  to  M.  by  the  Court  of  Queen's  Bentdi  in  Lower  Canada.  On 
pétition  to  reseind  the  leave  to  Appeal,  on  the  giouiid  of  the  value  of 
ihe  sultject-matter  being  within  the  amount  prescribed  by  the  act34th 
(ieo.  Ilt.ch.  6,  set'.  30. 

//./(/  ;  That  in  deterniining  the  question  of  the  value  of  tlio  subject- 
iiiatter  in  dispute  upon  which  the  right  of  appeal  depended,  the  proper 
niurse  was  to  look  at  ihe  judgiuent  as  to  the  extent  that  it  affected  the 
interest  of  the  narty  prejudii-ed  by  it,  and  seeking  to  relieve  himself 
fnun  it  by  apiH>al,  and  that  in  this  ca.^^e,  considering  the  amount  seized, 
tlie  niattër  in  dispute  upun  which  the  appeal  was  founded,  exceeded  in 
vaine  tlie  sum  of  £ôtHt. 

lier  Majesty  in  Couneil  is  not  preduded  froni  enteitaining  a  pétition 
ti>  reseind  leave  to  appeal  on  the  ground  of  want  of  jurisdiction,  by  the 
t'ait,  that  leave  to  apjieal  was  granted  by  a  Colonial  Court  under  the 
antliority  of  a  Colonial  Statute,  as  the  construction  put  by  the  Colonial 
l'onrt  npon  the  act  can  bereviewed  by  the  judicial  conunittee. 

This  was  a  jK'tition  to  reseind  tlie  leave  to  appeal,  which 
liail  bt'cii  granted  \>y  the  Court  ot"  Queen's  Bench  in  Lower 
("iiuada  t'i'oin  a  judgineiit  of  that  Court,  under  the  following 
circuuistances  :  Re.>^|x^ndents  Itrotight  an  action  in  the  Su- 
|Hri(n' Court  at  Montréal  against  oue  Delesderniers  torecover 
tlic  amount  ot"  certain  proniissory  notes  and  interest, 
iiiiiouiiting  to  £417  .O.îSd.  eanadian  cuiTency.  Respondents,  in 
tlicif  déclaration,  claimed  a  writ  of  sawie-arrèt  or  attachnient 
liet'iiiv  judgntent.  agsiiiist  the  goods,  inerchandize,  chattela, 
nioiievs,  crédits  and  eftects  of  Delesderniers,  which  were  alleired 
to  he  in  the  hands  of  Appellant,  and  prayed  that  they  niight  lie 


1,-t 


m 


m\\ 


'0  m\ 

.  h   1.  ui  K  u  I 


\^ 


f' 


"^    il 


1   \ 


\  'm 


128 


RAPPORTS   JUDICIAIRES    REVISÉS 


suniinoned  as  a "  tier^-saifiie."  Delesdernieix suffered  judgnitnt 
by  tlefault,  and  was  condemned  to  pay  Resjxmdents  the  .snni 
sued  for.uainely  £4l7,0,}Sd.  Upon  the  writof  sa.isie-arref  lieiiij; 
issued,  Appellants  denied  havin^  any  goods,  nierchandizf 
cluittels,  crédits  or  effects  of  Delesderniei-s  in  their  possessidii. 
and  stated  that  the  goods,  etc.,  alleged  to  be  the  property  of 
Delesderniei"S,  had  been  purcliased  by  Appellants  froni  une 
Prévost  for  the  su  m  of  £1,G42, 14s.  5d.  Respondents,  in  reply. 
alleged  that  the  tran.sfer  of  the  goods,  etc,  by  Prévost  to  Appel- 
lants, was  fraudulent  and  void  as  against  the  credit<Ji-s  ni" 
Delesderniers,  and  pnrticularly  (nornmérnent)  as  against 
tliemselves.  The  Superior  Court  at  Montréal  dismissed  tlu- 
proceedings  against  Appellants,  on  the  gi'ound  that,  a-s  Prévo.st 
was  not  a  party  to  the  proceedings,  the  court  could  not  declan- 
the  transfer  of  the  property  to  Appellants  Ity  Prévost  to  !»• 
fraudulent  and  void.  Respondents  appealed  froni  this judgiiitiit 
t<)  the  Court  of  Queen's  Bench  of  lA)wer  Canada,  when  the 
judgnient  of  the  Superior  Court  at  Montréal  was  reveixd. 
Appellants,  being  dissatistied,  applied  for  aiid  leave  was 
granted  by  the  Court  of  Queen's  Bench  to  appeal  to  the  Queeii 
in  council.  Respondents  (Leclaire)  now  presented  a  pétition  td 
rescind  the  leave  to  appeal  granted  by  the  court  below. 

The  Solicitor-General  (Sir  R.  Palnier)  and  Mr.  Charles  K. 
PoUock,  in  support  of  the  pétition  : 

By  the  act  of  tlie  province  of  Lower  Canada  34th  Geo.  111. 
ch.  (j,  sec.  80,  (l)the  judginent  of  the  Court  of  Appeals  is  tinal 


(1)  Tins  section  is  in  thèse  terms  :  "  Be  it  enacte»!  that  the  juilguient  «{ 
the  Court  of  Appeal  of  that  province  shall  he  final  in  ail  cases  whert,'  tlie 
niatter  in  dispute  shall  not  exceed  the  suni  or  value  of  £SW  sterling  ;  Init  in 
cases  exceeding  that  suni  or  value,  as  well  as  in  ail  cases  where  the  nuitttr 
in  (|uestion  shall  relate  to  any  fee  of  office,  iluty,  rent,  revenue  or  any  suni 
«ir  sunis  of  inoiiey  payable  to  His  Miijcsty,  titles  to  lands  or  tencniciit.-. 
annual  rents,  or  sucli  like  niatters  or  things,  where  the  rights  in  future  iii:i\ 
lieltound,  an  apjieal  shall  lie  to  His  Majesty  in  His  I'ri\y  t'onncil,  though  tlu 
immédiate  sum  or  value  appealed  for  he  less  than  f."»(IO  sterling,  proviiUil 
security  l»e  first  didy  gi\en  hy  the  .'Vppellant  that  he  will  etfectuallj-  prosecuto 
his  appeal  and  answer  the  condemnatiun,  and  also  j>ay  such  costs  anddaniat:w 
as  shall  lie  awarded  by  His  Majesty  in  his  Privy  Council  in  case  the  judgimiit 
of  the  said  Court  of  Appeals  of  this  province  shall  lie  atiirnied,  or  proviiUii 
the  .\piHdlant  agrées  and  déclares  in  writiug,  at  the  clerk's  office  of  the  ci'iiit 
appealed  from,  that  he  does  not  object  to  the  judgnient  given  against  him 
being  carried  iuto  eflect  according  to  law,  ou  whicli  condition  he  shall  givf 
snreties  for  the  costs  of  appeal  only  in  ciise  the  appeal  is  dismissed,  and  en 
condition  also  that  the  Appellee  shall  not  l)e  oldiged  to  render  or  retuni  tu 
the  Appellant  more  thau  the  net  proceeds  of  the  exécution,  with  Iv^ia] 
interest  on  the  sum  recovered,  or  the  restitution  of  the  real  pnipertj-  and  l't 
the  net  value  of  the  produce  nnd  revenues  of  the  real  pi-operty  whert<if 
the  Apjiellee  luis  been  put  in  possession  in  virtue  of  the  exécution,  to  takf 
place  from  the  d.ay  he  recovered  the  sum  or  possessed  the  i-eal  projjerty,  uiitil 
perfeet  restitution  ismade,  but  without  any  damages  against  the  Apjiellec  l'y 
reason  of  such  exécution  in  case  that  the  judgnient  be  reversed,  any  law, 
ciistiim  oi-  usage  to  the  contrary  notwithstauding." 
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in  rtll  cases  where  the  matter  in  dispute  sliall  not  exceed  the 
suni  iir  value  of  £500  sterling.  Hère  the  suni  sued  for,  and  the 
judcrineut  i-ecovered,  was  under  that  prescribed  aniount.  Such 
It-ave  to  appeal  was  therefore,  an  excess  of  the  coui't's  statu- 
tory  jurisdiction  and  ought  to  be  rescinded.  Ciivillier  vs. 
J (//>'•!/«  (1):  D'Orlidc  \s.  D'Orliac  (y).  It  cannot  be  argued 
that  the  amount  of  the  goods  attached  on  the  proceedings 
uiitler  the  naisie-iirret  is  to  be  taken  as  the  true  value,  as  any 
creditor  niay  corne  in  to  establish  his  right  under  a  saisie-at^et, 
Continue  de  Paris,  firts.  177,8,9.  The  test  of  the  value  in 
diï^pute  niust  he  the  amount  recovered  by  the  judgnient.  A 
jietition  to  dismiss  the  appeal,  instead  of  waiting  till  the 
liearing,  is  the  pix)per  practice.  Loitghman  vs.  Haji  Joostib 
Bh'ilhidina  (S)  Shire  v.s.  S/tire  (4). 

Sir  Hugh  Cairxs,  Q.  C,  and  M.  Wickens,  contra. 

Contended,  firet  that  until  the  order  of  the  Colonial  Court, 
arting  under  the  act  34th  Geo.  III,  ch.  6,  granting  leave  to 
apj>eal  was  set  aside  the  right  of  appeal  which  it  conferred 
could  not  be  iinpeache<l,  or  its  conipetency  questioned  upon 
pétition  ;  ami,  secondly,  that  considering  the  interest  the 
Appellants  had  in  the  property  taken  under  the  attachment 
and  the  value  it  was  appi-aised  at  the  amount  they  claimed  to 
y>e  entitle«l  to  was  above  the  appealable  sum  limited  by  that 
act. 

L(»Kn  Chelmsford  delivered  the  judgment  of  their  Lord- 
ships  :  The  «juestion  upon  this  pétition  to  dismiss  the  appeal 
f<»r  want  of  jurisdiction  turns  entirely  upon  that  part  of  the 
3(>th  .section  of  the  Act  of  the  Province  of  Lower  Canada 
parî^ed  in  the  34  Geo.  III,  ch.  6  (  Vide  Consol.  Stat.  L.  C.  cap. 
77.  sfo.  .32).  which  enacts  that  the  judgment  of  the  Court  of 
Appeals  of  the  Province  shall  be  final  in  ail  cases  where  the 
matter  in  disjiute  shall  not  excee.l  the  sum  or  value  of  £500.  The 
karned  couusel  for  the  Appellants  hâve  raised  a  preliminary 
olijection  to  the  réception  of  the  pétition,  which  must  first  be 
ilisposed  of.  When  the  judgment  appealed  from  was  pro- 
nounced.  the  Court,  upon  the  application  of  the  Apjiellants, 
Iliade  an  oixlergi-antingtliem  leave  to  appeal  :  and  it  is  contend- 
ed that  until  this  order  proceeding  from  a  colonial  court,  cons- 
truing  a  colonial  act,  is  set  aside,  the  right  to  appeal  which  it 
conftis  cannot  be  questioned.  But  there  is  no  ground  for  this 
objection.  If  the  Appellants  had  a  right  to  appeal  notwith- 
standing  the  act,  an  application  for  the  leave  of  the  Court  was 
iinnece.ssary  ;  and  if  an  appeal  was  excluded  by  the  Act,  the 
the  order  was  an  excess  of  jurisdiction  and  must  be  regarded 


il)  I  H.J.  R.  v-,  p.  391. 

iS)  7  Moores  P.  C.  Cases,  381. 
TOME   X. 


(2)  4  Moore's  P.  C.  Cases,  374. 
(4)  5  Moore's  P.  C.  Cases,  81. 


I  1 


i./fl- 


,i      -"llf 


\m... 


m 


I 


130 


RAPPORTS  JUDICIAIRES   REVISES 


m 


m-y 


tû 


as  a  nullîty.  At  ail  cvents  tlie  pétition  to  dismiss  the  appeal  on 
tlie  grouud  of  want  of  jurLsdiction  having  been  referred  by  Hur 
Majesty  in  Council  to  the  Judicial  Comniittee,  the  oi-<li.r 
of  the  court  below  cannot  be  allowed  to  stand  in  the  way  ;ls 
an  impediment  to  their  Lordships  determining  the  coiupetêncy 
of  the  appeal.  In  order  to  ascei-tain  the  value  of  the  niatter 
in  dispute  it  is  necessary  to  ad  vert  to  the  nature  of  the 
pi-oceedings.  The  Petitionei-s  brought  their  action  in  tla- 
Superior  Court  of  Montrtul  against  one  Delesderniers  t<' 
recover  the  amount  of  certauj  proniissory  notes  and  intenst, 
amounting  in  the  whole  to  a  sum  of  much  less  than  £ôO(J 
sterling,  viz:  the  suoi  of  £417  Os.  8d.  Canadian  currency.  By 
a  procee^ling  analogous  to  the  process  of  foreign  attachnit-nt 
fn  the  city  of  London,  the  petitioners,  with  their  déclaration. 
<med  a  writof  saisie-arret,  or  attachment  before  judgnient. 
;•■  i(st  certain  goods  of  the  debtor,  which  they  alleged  to  l-t- 
in  the  possession  of  the  Appellants,  and  prayed  that  they  mi(,'lit 
be  sunimonedas  tiers-snisis  or  garnishees.  The  debtor  Doles- 
<"  Tlie;  ;  ffeit<J  judgnient  by  default  in  the  action,  and  was 
coudciiNJ.HÎ  by  tlie  Court  to  pay  the  £417  Os.  8d.,  the  suui 
deiuandeiJ.  Upon  the  writ  of  sainie-arrêt  being  issued  agaiiist 
the  Appellants,  they  made  a  déclaration  denying  that  the\'  h:ul 
in  their  possession  any  goods  of  the  debtor,  and  alleged  tliat 
the  goods  claimed  by  the  Petitionei-s  t<'  hâve  been  the  pro- 
perty  of  the  debtor  were  purchased  by  the  Appellants  froiii 
one  Prt'vostfor  the  sum  of  £1G42  14s,  5d.  Canadian  currenev. 
The  Petitionei-s,  in  reply,  alleged  facts  to  shew  that  the 
transfer  of  the  property  was  fraudulent  and  void  as  agaiust 
the  creditoi-s  of  Deles»lemiei'S  and  particularly  (nommé me  ni) 
as  against  theniselves.  The  Superior  Court  dismissed  the 
contestation,  that  is,  the  proceedings  jigainst  the  Appellants 
as  garnishees,  on  the  ground  that  thej'  could  not  déclare  the 
assignuient  of  the  property  to  be  void  without  Prévost  beintj 
made  a  party  to  the  action.  But,  upon  appeal,  the  Court  of 
Queen's  Bench  reversetl  the  judgnient  of  the  Superior  Court, 
and  onJerefl  the  Appellants  to  niake  a  further  déclaration 
upon  ojith  of  the  goo«ls  comprised  in  the  alleged  transfer 
which  were  unsold  at  the  date  of  the  saisie-arret  or  atttich- 
nieut.  The  etfect  of  tins  judgment  of  the  Queen's  Bench  Wiis 
to  render  ail  the  goo«Ls  contained  in  the  assignment  froni 
Prévost,  which  were  in  possession  of  the  Appellants  at  the 
time  of  the  attachment,  liai  Je  to  the  claiius  of  the  crédit  n-s 
of  the  original  Defemlant  :  the  petitionei"s  by  issuing  their  at- 
tachment securing  to  themselves  priority  of  satisfaction  unless 
the  debtor  was  insolveiit,  in  whic)i  case  they  would  only  K' 
entitled  /Hiri  ini.<jtu  with  the  rest  of  the  creditors.  The  course 
of  proceeding  under  such  a  judgment  is  to  give  notice  to  the 


Ht-- 


DE  LA   PROVINCE   DE  QUÉBEC. 


l:n 


t'I 


civditors  to  corne  in  and  prove  their  debts  by  a  particular 
tliiy,  after  which  a  final  distribution  of  the  property  is  made 
ainoiigst  thein.    In  detertnining  the  question  of  the  value  of 
tlif  luatter  in  dispute,  upon  which  the  right  to  appeal  dépends, 
tli«-ir  Lordships  consider  the  correct  course  to  adopt  is  to  look 
at  tlu'  judgnient  as  it  affects  the  interests  of  the  parties  who  are 
jirejudiced  by  it,  and  who  seek  to  relieve  themselves  from  it  by 
an  appeal.  If  their  liability  upon  the  judgnient  is  of  an  aniount 
sutticient  to  entitle  them  to  appeal,  they  cannotbe  deprived  of 
their  right  because  the  matter  in  dispute  happens  not  to  be  of 
jual  value  to  both  parties  ;  and  therefore  if  the  judgnient  had 
l>een  in  their  fa vour,  their  adversary  might  possibly  hâve  had 
no  power  to  question  it  by  an  appeal.  In  this  case,  the  efFect  of 
the  judgment  was  to  place  in  jeopardy  the  whoie  of  the  goods 
cuntiined  in  the  assignnient  from  Prévost,  for  which  a  sum  of 
£l()-i2  currency  had  been  paid.  This  property  became  imme- 
iliately  liable  to  satisfy  the  daims  of  creditors  of  the  original 
défendant  to  an  uncertain  and  indefinite  amount.  It  may  turn 
ont  in  the  resuit  that  the  Petitioners  are  the  sole  creditors  of 
Delesderniei"»,  and  therefore  that  the  goods  in  the  possession 
of  tiie  Appellants  may  hâve  to  bear  no  greater  liability  than 
the  amount  of  the  debt  due  to  the  Petitioners.  But  ail  this 
was  contingent  at  the  time  of  the  judgment  ;  and  it  is  the 
immédiate  effect  of  the  judgment  which  must  be  regarded,  as 
the  right  to  appeal  arises  as  soon  as  it  is  pronounced.  The 
Fetitionera,  however  contend  that  the  judgment  is  interlocu- 
tory  inerely,  and  therefore  that  an  appeal  against  it  is  préma- 
turé. But  although  the  judgment  is  interlocutory  in  forni,  it  is 
final  in  its  effects  upon  the  rights  of  the  Appellants.  The  goods 
which  they  claimed  as  their  own  are  finally  and  conclusively 
fixed  by  the  judgment  to  be  the  property  of  the  original 
deljtor,  and  must  be  applied  in  satisfaction  of  his  debts  ;  and 
there  is  no  mode  by  which  the  Appellants  can  be  relieved  from 
it  exeept  by  an  appeal.   Their  Lordships  are  of  opinion  that, 
under  the  circumstîinces,  the  matter  in  dispute  upon  which 
the  ap])eal  is  founded  exceeds  the  value  of  £500,  and  that  the 
pétition  to  disniiss  the  appeal  must,  therefore,  itself  be  dis- 
missed,  with  costs.  (6  /..  p.  170  ;  12  D.  T.  B.  C,  p.  154  et  15 
Maures  C.  P.,  Rep.  p.  181.) 
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ENREGISTREMENT. 

Sui'ERioR  Court,  Montréal,  31.st  May,  1801. 
Corain  MoNK,  J. 
Exparfc  James  Gamhle,  Pet.,  for  Confirmation  of  Title. 

Hdd  :  '1  liât  a  jiiduincnt  registered  agaiiist  tlie  avtcur  of  a  paity  wlm 
at  tlie  lime  of  the  rondeiing  and  registering  of  siuli  jiidgnieut  is  in  ojieii 
and  public  ]K)88es8ion  of  ])ioperty,  as  pronrietor  nnder  a  title,  does  not 
(ireate  a  hypotJihjuc  upon  the  property,  altiiough  tlie  title  of  siicli  piirty, 
8o  in  p()''>'esBion,  be  not  regi!*tered.  (I| 

In  tins  case  the  Registrar's  Certificate  disclosed  a  iiuniluT 
of  judgnients  registered  against  the  one  of  the  auteurs  of  pe- 
titioner.  By  t^pleading  in  ansvver  to  tlie  Registrar'.s  Certifi- 
cate, the  petitioner  alleged  that  Défendants  nientioned  iii 
tho«e  judgments  were  not,  at  the  time  of  the  rendering  or 
registering  of  the  sanie,  seized  or  possessed  of  the  property, 
but  that  the  saine  was  at  ail  such  tinies  in  the  open  and  pu- 
blic possession  of  one  Drolet  (a  subséquent  auteur  of  tlif 
petitioner)  as  j)roprietor  under  good  and  sufRcient  titles.  Tlie 
petitioner,  having  lieen  perniitted  by  the  court  to  adduce  évi- 
dence in  answer  to  the  Registrar's  Certificate,  established  in 
évidence  the  facts  alleged  by  him.  The  deed  to  Drolet,  under 
which  lie  held  the  land  as  proprietor  had  never  been  regis- 
tered.  The  court  maintained  the  prétention  of  petitioner  that 
the  judgments  did  not  constitute  hypothèques  upon  the  land, 
the  same  having  been  previous  to  the  dates  of  such  judgments 
sold  to  Drolet  and  being  in  his  open  possession  as  proprietor  ; 
and  set  aside  that  portion  of  the  Registrar's  Certificate  whicli 
disclosed  such  judgments  as  being  hypotlièques  upon  the  pro- 
perty. (Consol.  Stat.  L.  C.  Cap.  37,  Sec.  5,  Sub.  Sec.  2,  alsu 
Sec.  47.)  (0  /.,  p.  109.) 

Rose  and  Ritchie,  for  petitioner. 

(I)  V.  art.  -iOSi,  '2083  et  2121  C.  C. 
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SUBPŒNA.-CONTEHPT. 

SrPERiou  Court,  Montréal,  31at  May,  l<S(n. 
Coraui  MoNK,  J. 
Rov  l's.  BEAUDRY,a7u/  Lafreni^re  DIT  Gaonon,  mis  encauseï 

Jli'lil:  TLiat  in   proceedinj^a   for  a  contrainte   Ihe   party  prnoeeded 
iigiiinst  slioiild  hâve  notice  froni  tlie  be^rinnin}:,  (I) 

Fiospère  Lat'renière  dit  Ciuguon,  a  witness,  having  made 
(k't'uult  to  appear,  in  obédience  to  a  sufr/yena,  the  party  sutii- 
inonin^  him  applied  to  the  Judge  presiding  at  the  Encjuête 
sittingH,  by  motion  without  notice,  fora  rule  for  a  conteinpt 
and  fontrainta  against  the  witnesa,  whicli  was  granted,  the 
Sth  Ma}!,  1801.  The  rule  was  served  upon  the  witness,  l'etur- 
n;il)]e  on  the  27th  May,  18(51.  It  was  duly  returned  into 
CDMit, and  the  witness  made  default.  The  court  discharged 
tlie  rnh;,  on  the  ground  that  the  party  proceeded  against  must 
liave  noticf  froni  the  beginning,  which  had  not  l)een  done  in 
tlie  présent  case.  (6  J.,  p.  85.) 

Hkn'Est  BuuxEAr,  for  party  moving. 


APPEAL  TO  THE  PRIVT  CODNCIL. 

On  pétition  from  the  Court  of  Queen's  Bench,  Lower  Canada. 

Privy  Council,  lOth  February,  1862. 

Prosent  :  The  Right  Hon.  Lord  Chelmsford,  the  Riglit  Hon. 

the  Lord  Justice  Knight  Bruce,  the  RightHon.Sir 

Edward  Ryan,  and  the  Right  Hon.  the 

Lord  Justice  Tuhner. 

//'  re  Louis  Marois  and  Etienne  Allaire. 

The  amount  recovered  in  an  action  in  Lower  Canada,  was  nnder  tlie 
suinol'jESOO  sterling,  the  amount  specified  by  the  34th  Geo.,  III,  c.  <>, 
sec.  30,  of  Lower  Canada,  as  the  lowest  limit  of  appeal  to  Enjijland 
several  other  actions  had  been  brought  against  the  same  party.  fonnd- 
eil  on  tlie  same  transaction,  in  which  on  the  taco  of  the  judjrment 
iitituineii  against  him  he  wonld  hâve  no  defence.  Upon  a  spécial  [«ti- 
lion  for  leave  to  appeal,  notwithstanding  that  the  amount  was  nnder 
theappealable  value. 

Htid  :  First,  that  the  cause  of  action  did  not  fall  within  the  meaning 
nftlie  saving  clause  of  that  section  of  the  Act,  "  (other)  like  mattors  or 
tliiiiirs  where  the  rights  in  future  may  be  bound,"  but,  socondly,  in  the 
circumstances,  leave  was  granted,  subject  to  a  pétition  heing  ])resented 
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1)y  Kespondont,  nnon  the  {'ompetency   of  tlio  iippenl,  upon  wliicli  it 
iiii|{ht  be  dismisseu  uh  incompétent, 

Ub.ierviitictns  upon  the  case  of  "  Cuvillier  vs.  Aylnin  "  (2  Kniipi)'.s  1'. 
('.  Cases  72  and  1  it.  J.  K.  Q.,  p.  391),  respectinjj  the  prenigative  olthc 
crown,  under  section  43  ofthe34th  GVo,,  III,  o.  G,  Lower  Canada  Acts, 
to  admit  an  appeal  to  Englaïul,  notwitbstandiug  tlie  elteot  uf  the  oUtli 
Hejtion  of  that  Act. 

This  was  an  application  for  leavo  to  appeal  fron»  a 
j  ndgment  of  the  Court  of  Queen's  Bt-nch  of  Lower  Canada, 
aifirniing  the  judgment  of  the  Superior  Court  at  Québec,  liy 
which  Petitioner  was  condernned,  jointly  together  with  two 
obhers,  topay  a  sum  £1G5  38.  7d.,  with  interest  at  4i  per  cent. 
ffoin  the  80th  April  1855.  The  pétition  stated  that  une 
hjtienne  AUaire  had  sued  Petitioner  and  two  others  in  the 
Superior  Court  at  Québec,  as  partners  in  a  banking  establish- 
ment called  the  Caisse  iV Econonàe  de  8t.  Rock,  to  recovor  a 
Muni  of  money  deposited  by  Etienne  AUaire,  with  that  esta- 
blishment. The  Petitioner, amongst  other  matters,  pleaded,  that 
he  never  was  a  partner  in  the  banking  establishment,  or  a 
Director  or  Manager  of  the  banking  establishment  ;  but  was 
only  a  clerk  or  servant,  employed  by  the  banking  establish- 
ment. The  pétition  then  stated,  that  judgment  was  giveii 
ttgainst  Petitioner  and  his  co-Defendants  by  the  Supei'ior 
Court  at  Québec,  for  the  sum  of  £165  3s.  7d.,  together  with 
£4  10s.  per  cent,  interest  on  the  same  and  that  Petitioner  was 
also  condemned  to  pay  the  costs  ;  that  Petitioner  appeulod 
against  this  judgment  to  the  Court  of  Queen's  Bench  of 
Lower  Canada,  which  Court  aflfirmed  the  judgment  of  the 
Superior  Court  at  Québec.  That  other  depositors  in  the  baiik 
had  commenced  actions  against  Petitioner  and  the  other  co- 
Defendants,  to  recover  the  sums  of  money  so  deposited  by 
them  with  that  banking  establishment,  amounting  in  ail  to 
tlie  sum  of  £4,242,  and  that  if  the  judgment  of  the  Court  of 
Queen's  Bench  of  Lower  Canada  were  suffered  to  stand,  Peti- 
tioner would  hâve  no  defence  to  the  other  several  actions 
brought  against  him,  and  would  be  compelled  to  pay  the  sum 
of  £4,242.  The  pétition  was  heard  ex-parte. 

Mr.  MoNTAGUE  Smith,  Q.  C,  and  Mr  Keur,  for  Petitioner  : 
The  right  of  the  Queen  in  Council  to  receive  and  hear  appeals 
from  Colonial  Courts,  on  every  subject,  and  whatever  tlie 
amount  at  issue,  is  one  of  the  prérogatives  of  the  Crown, 
which  cannot  be  taken  away,  without  the  expx'ess  words  of  an 
act  of  Parliament  to  which  the  Crown  has  given  itsassent.  (1) 
The  proviso  in  the  43rd  section  of  the  Lower  Canada  Act, 

(1)  See  upon  this  point,  The  Queen  vs.  Eduljee  Byratufee  (S  Moorf'if  P.  C. 
Cases,  276),  The  Queen  va.  Alloo  Paroo  (ib.  296),  ChrUlian  vs.  Carou  (1  F^re 
W'dliam's,  329). 
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34tli  (!oo.  TU,  cl».  (5,  (1),  ^'ives  tlio  Crown  nuthority  to  afliiiit 
iiii  fippcal  which  inay  be  liinited  with  respect  to  tlie  appeal 
aille  valiK!  prescribed  by  the  .'lOth  section  of  tliat  act. 

l^onl  Chklmskohi)  :  The  very  point  you  now  contend  for 
wiis  raised  in  Ciivilllcr  vs.  Aylwln  and  decided  apjainst  your 
construction  of  that  section. 

Thon,  vve  subniit,  that  under  the  saving  clause  in  the  samo 
section,  we  are  entii'  (1  to  be  let  in  to  appeal.  The  words 
"  (other)  niatters  and  thin^s  where  ri^dits  in  future  may  be 
liound  "  nieets  precisely  oiu*  case.  Hère  there  are  sexeral  other 
actions  pending  which  will  be  governed  by  this  appeal,  if 
iuliiiitted.  It  was  upon  the  same  ground  that  this  court  ad- 
iiiitted  an  appeal  in  lioswell  vs.  Kilhorn  (2)  froin  Lower 
Canada  though,  like  this  case,  it  was  un<ler  the  appealable 
vahu'.  The  principle  upon  which  this  Tribunal  proceeds  is, 
tliat  where  thers  is  an  important  point  of  law  involved,  though 
tiiu  appealable  value  is  less  than  provided  for  by  Charter,  or 
instructions  Id  the  Governor,  leave  to  appeal  will  be  granted 
Spoover  vs.  Jaddofi  (3)  Cufitrique  vs.  Buitùfieff  (4)  Power  is 
alsogiven  tothe  Crown  by  statute  4th  Will.  IV.,  ch.  41,  sec.  4, 
to  rofer  any  niatter  to  this  tribunal  to  prevent  a  déniai  of  jus- 
tice. They  also  referred  to  Re  Cambridge  (5)  and  T/ie  Qué- 
bec Pire  Assurance  vs.  Anderson.  (6) 

Judgnient  was  delivered  by  the  Right  Hon.  Lord  Chehns- 
ford  : 

Tliis  pétition  for  leave  to  appeal  dépends  upon  the  same 
Act  of  the  Province  of  Lower  Canada  as  the  case  of  Macfar- 
liivc  vs.  Leclaire  from  the  court  of  Queen's  Bench  at  Montréal, 
wiiicli  their  Lordships  hâve  just  disposed  of  (34  Geo.,  III,  cap. 
C)),  but  the  question  raised  in  the  two  cases  are  entirely  diffé- 
rent. Upon  the  présent  Pétition  it  is  not  denied  that  the 
inatter  in  dispute  is  not  of  the  value  of  £500  sterling,  but  the 
Petitioner  prays  that  he  may  hâve  leave  to  appeal  granted  to 
liini  upon  the  spécial  circumstances  of  his  case.  The  sum  ac- 
tuully  i-ecovered  in  the  action  agairist  the  Petitioner  is  only 
£1G5  3s.  7d.  with  interest  at  41  per  cent,  but  he  states  that  in 

(1)  Tliis  proviso  is  as  follows  :  "  That  nothiiig  herein  contained  shal'  l^o 
coiislnied  in  any  nianner  to  derogate  froni  the  l'ights  of  the  Crown,  to  ereoL, 
coii.stitute,  and  appoint  Courts  of  Civil  or  Criminal  jurisdiction  witliin  this 
l)i'()viiice,  and  to  appoint,  from  tinie  to  tinie,  tlie  judges  and  ofticers  thereof 
ils  HJH  Majesty  his  heirs  or  successors,  shall  tliiiik  necessary  or  prope.r,  for 
tlic  circumstances  of  this  Province,  or  to  derogate  from  any  right  or  prero- 
j,'ative  of  the  Crown  whatsoever." 


(2)  12  Moore's  P.  C.  Cases,  467. 
(4)  10  Moore's  P.  C.  Cases,  103. 
(())  1.1  Moore's  P.  C.  Cases.  477. 


(3)  6  Moore's  P.  C.  Cases,  257. 
(5)  3  Moore's  P.  C.  Cases,  175. 
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CDiiHequeiice  of  his  havin^  been  lit'ld  to  hv.  HhI)Ih  to  tlie  Pliiin- 
tiff  in  thiit  action  an  a  nuiuiber  of  an  incorporatod  Hocicty,  car- 
rying  on  a  banking  business  for  a  loan  or  deposit  niadt-  Ity 
the  Plaintiff  to  or  witli  the  Banking  Company,  otber  (IfjKiHJ. 
toi's  in  the  Hank  hâve  brought  nuiuenjus  actions  against  him, 
by  which  he  is  sought  to  bo  rendered  liable  to  chiinis  •  "tniit- 
ing  to  upwards  of  £4,000.  It  vvas  argued,  but  not  vcn  ny- 

ly  preased,  that  the  existence  of  thèse  actions  following  upoii 
the  judgnient  might  jxissibly  bring  the  case  witiiin  the  claHs 
t)f  exceptions  in  tlte  30th  section  of  the  Act,  and  so  entitle  tlic 
l'etitioner  to  appeal,  although  the  immédiate  sum  or  valui'  m 
dispute  is  less  than  £500.  It  would  be  difHcult,  hovvevcr 
without  straining  the  words  of  the  Act  to  make  tlie  excep- 
tions apply  to  the  Petitioner's  case.  But  the  Petitioner  coii- 
tends,  that  although  he  is  precluded  froui  an  appeal  in  coii^t  - 
quence  of  the  insuttîcient  value  of  the  matter  in  di.spute,  nml 
is  unable  to  bring  himself  within  tlie  exceptions,  that  it  is  still 
open  to  hini  to  apply  to  Her  Majesty  in  Council  for  leave  to 
appeal,  and  that  the  peculiar  circuinstai»ces  of  bis  case  jiistil'y 
the  application.  He  maintains  tiiat  the  jurisdiction  by  vvay  nf 
appeal  from  ail  Colonial  Courts  is  a  prérogative;  of  the  Crown, 
which  cannot  be  taken  away  except  by  the  expre.ss  '  Is  ot 
an  Act  of  the  Législature  to   which   the  Crown  lias  »  its 

assent  ;  and  that  in  the  Colonial  Act  in  (juestion,  not  i,.  ^  are 
there  no  words  to  take  away  the  prérogative,  but  that  it  is 
expressly  reserved  by  the  43d  section,  in  which  it  isdecland 
that  nothing  in  the  Act  contained  shall  be  construed  in  aiiy 
manner  to  derogate  from  certain  specified  rights  of  tlie 
Crown,  or  "  from  any  other  right  or  prérogative  of  the  Ci'own 
whatsoever."  But  hère  the  Petitioner  is  met  l>y  the  case  of 
Guvillier  va.  Aylwin  (2  Knapp,  72),  in  which  the  very  point 
which  he  raisea  was  decided  in  the  Privy  Council  against  Iiini. 
If  the  question  is  to  be  considered  as  concluded  by  that  doci- 
sion  his  Pétition  must  be  at  once  dismissed  ;  but  upon  tuni- 
ing  to  the  report  of  the  case,  their  Lordships  are  not  satistled 
that  the  subject  received  that  fuU  and  deliberate  considéra- 
tion which  the  great  importance  of  it  demanded.  The  report 
of  the  judgment  of  the  Master  of  the  Rolls  is  contained  in  a 
few  Unes,  and  he  does  not  appear  to  hâve  directly  adverted  to 
the  effect  of  the  proviso  contained  in  the  43rd  section  of  the 
Act  on  the  prérogative  of  the  Crown.  Their  Lordships  must 
not  be  consitlered  as  intimating  any  opinion  whether  tliis 
décision  can  be  sustained  or  not,  but  they  désire  not  to  be  pre- 
cluded by  it  from  a  furtlier  considération  of  the  serions  and 
important  question  which  it  involves.  The  Petitioner  must 
understand  that  the  prayer  of  his  Pétition  will  be  grantod, 
but  at  the  risk  of  a  Pétition  being  hereafter  presented  from 
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tl |»]i(»sit('  piirty,  upon  vvliich   lii.s  Appoul  nuvy  be  dismissiMl 

us  iiie(»inp»'ti!iit.  Tlu'ir  LonlHliips  will,  tlicrcforc,  huiiil>ly 
report  t<>  Hcr  Majcsty  tluit  louve  on^'ht  to  ]h'.  {frautcd  to  tlu' 
l'ctitictiitT  to  (Miter  n\h\  proHccMitt;  lus  Appeal  iipoii  loil^'in^'  a 
(li|i().sit  of  £.')()()  in  tlie  Re^istry  of  the  l'rivy  Coiincil  as  necu- 
riiV  l'or  tlie  costH  of  tlie  KeHpondeiit.  (()  ./.,  p.  Sri  et  I ô  Moore's 
\\\\  H,, torts,  |),  189.) 


INTEREST  ON  NOTE  PAYABLE  ON  DEMAND. 

('IIUUIT  ConiT.  Montréal,  ir)tli  May,  18(10. 
Corain  MoXK,  J, 

|)i;rHANTAI.  r.s.  PoMINVir.LE. 

//(/'/  .•  Tliat  in  defUult  caHOS  in'on^st  mus  on  note  payahlo  on  demnnd 

rnuM  (lut«^.  (1) 

riii.s  was  an  action  for  £25  15h.,  aniount  of  a  promissory 
note  ))ayal)le  on  deniand,  niade  by  Deten'i.uit  in  t'avor  of 
l'Iaiiitiff.  The  Défendant  inade  defanlt,  and  tlie  only  (piestion 
Wfis  wliether  Plaintiff  was  ontitled  to  claini  interest  froin  the 
(hife  of  tho  note. 

His  Honor  in  renderin^  judgment  for  the  interest  as  de- 
uiiiiided,  remarked  that  lie  did  so  because  lie  found  the  point 
lifid  heeii  so  ruled  by  his  predecessors,  and  lie  thon^dit  it  ex- 
jtedieiit  to  recognize  the  authority  of  tlieir  décisions,  so  Vm^ 
!is  tliey  were  net  reversed  by  the  Court  of  Appeals.  (({  ,/.. 
p.  W.) 

Leblanc  and  Cassidy,  for  Plaintiff. 


PROCEDURE.-ASSIGNATION.-AMENDEMENT. 

SuPEHioR  Court,  Québec,  7  octobre,  1861. 
Before  Stuakt.  Justice. 
Bi.Ais  vs.  Lampson. 

Jugé:  1"  Qne  l'exhibition  du  i)laidoyer  original  ou  autre  document, 
Inr.s  de  la  sifrnification  d'iw'lui,  n'est  pas  n^'-cessaire.  (2) 

-'•"  Que  le  Défendeur  n'ayant  pas  étô  sommé  régulièrement,  la  Conr 
n'avait  aucun  pouvoir  ou  juridiction  pour  permettre  an  Demandeur 
(laniender  le  writ.  (3) 

Tlie  Défendant  was  summoned  to  appear  and  answer  Plain- 
tiff on  the  24th  April,  1801  ;  the  JJefendant,  by  an  exception 

(I)  V.  art.  1077  C.  C.       (2)  V.  art.  462  C.  P.  C.       (3)  V.  art.  117  C.  P.  C. 
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'péremptoirc  à  la.  forme,  pleaded  that  tlie  copy  of  the  writ  of 
sumnions  served  iipon  hiin  was  not  a  true  copy  of  the  original. 
inasniucli  as  by  the  copy  he  was  suninioned  to  appear  on  tlie 
24th  April  1800.  This  exception  was  serverl  upon  PhiintiH's 
attoi-ney,  by  a  bailiff  of  the  Supei'ior  Court,  who  certifie* l  the 
service  in  the  following  words  :  "  Je,  huissier,  soussigné,  certi- 
"  fie,  sous  mon  serment  d'ofllice,  avoir  signifié  la  présente 
"  exception  à  la  forme  à  Légaré  et  Malouin,  procureurs  en 
"  cette  cause,  à  leur  domicile,  à  Québec,  parlant  à  Malouii),  en 
"  lui  délivrant  copie  certifiée  d'icelle,  le  vingt-septième  jour 
"  d'avril  courant,  entre  trois  et  quatre  heures  de  raprès-iniili.' 
On  the  2n.l  May,  1801 ,  Plaintirt'moved  to  set  aside  th.e  exception 
"  because  it  did  not  appear  l._^  the  bailiflT's  return  ;  Ist  that  he 
was  a  bailifT  of  the  Superior  Court  for  Lower  Canada  ap- 
pointed  for  and  residing  in  the  district  of  Québec  ;  2nd.  that  a 
true  copy  of  the  exception  had  been  served  upon  Plaintiff  or 
lus  attorney  ;  3rd  that  the  original  of  the  exception  had  been 
exhibited  to  Plaintiff  or  his  attorney  at  the  time  of  the  ])re 
tended  service."  (  1  )  In  answer  to  this  motion,  it  was  contended, 
that  the  liailifl^'s  return  was  snfficient,  and  that  it  was  uniie- 
cessary  to  state,  in  such  return,  that  the  original  of  the  excep- 
tion had  been  exhibited  to  Plaintiff,  or  to  his  attorney,  at  the 
time  of  the  service  of  the  same.  (2)  Judgment  was  rendered  on 
the  fii-st  October.  1800,  dismissing  the  motion.  On  the  5th 
October,  plaintift'  moved  to  amend  the  writ  of  summons  "  en 
faisant  signifier  au  Défendeur  une  vraie  copie  du  bref  «le 
sommation  original."  The  Défendant  showed  cause  why  tliis 
motion  should  not  l>e  granted. 

►Stuart,  Ju.stice  :  I  cannot  grant  Plaintiff 's  motion  to 
«tmend,  because  no  court  of  justice  lias  any  power  or  jurisdic- 
tion  wliatever  over  a  Défendant  who  has  not  been  properiy 
summoned  before  it,  and,  certainly.  Défendant  has  not  been 
summoned,  in;ismuch  as  he  was  summoned  to  appear  upon  a 
day  upon  which  it  was  impossible  for  him  to  do  so.  (12  D.  T. 
B.  C,  p.  23.) 

Lé(;aué  and  Maloiix,  for  Plaintiff. 

La.mi'.sox,  for  Défendant. 


(1)  Jcnusse.  Coin,  tur  l'Ord.  de  Hi(>7,  vol.  1,  pp.  146  and  196. 
("2)  7  li-  J.  li.  V->  !'•  3-^>  ^«  /iaiique  du  Peuple  and  Uwjy. 
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Banc  de  la  Reine,  En  Api  el,  Québec,  7  mai  18G1. 

Before  Sir  L.  H.  LaFontaine,  Bart.,  Chiet'  Justice,  Aylwin, 
DuvAL,  Mekedith  et  Mondelet,  Juges. 

Jordan,  Appelante,  et  Ladrièhe  dit  Flamand,  Intimé. 

Jwjê  :  Que  hi  motion  pour  folle  enchère  contre  une  femme  séparée  de 
biens  d'avec  son  mari,  qni  s'est  porti'e  adjudicataire  d'iinnieul)les, 
(Iftnu'nt  autorisée  de  son  dit  mari,  sera  renvoyée  avec  dépens  si  avis  de 
telle  motion  n'a  été  signifiée  an  mari.  (1) 

L'Intimé  ayant,  le  22  novembre  1859,  obtenu  jugement, 
(levant  la  Cour  de  Circuit  pour  le  district  de  Québec,  contre 
John  Jordan,  pour  £14  14  0,  fit  plus  tard  saisir  et  vendre 
(k'ux  innneubles  appartenant  au  Défendeur,  et  situés  à  la 
Point'' ^"^ vis.  L'Appelante,  épouse  du  Défendeur,  et  de  lui 
séparée  lie  biens,  par  contrat  de  mariage,  se  porta,  avec  l'auto- 
ri.sation  de  son  mari,  adjudicataire  des  deux  immeubles,  le  24 
mai  IHGO.  Le  bref  était  rapportable  le  4  juin  ;  néanmoins,  elle 
11  avait  pas  encore,  le  7  juillet  suivant,  payé  le  prix  de  son  ad- 
judication, ni  fourni  aucun  cautionnement.  Le  Demandeur,  lui 
(loiii)a,  à  cette  date,  avis  que,  le  premier  jour  du  terme  suivant, 
savoir  le  1er  septembre,  il  ferait  motion  pour  que  les  deux 
immeubles  fussent  vendus  à  sa  folle  enchère,  et  lui  pignitia, 
avec  cet  avis,  copie  de  la  motion.  Le  30  août,  l'avant-veille  du 
terme  et  du  jour  où  devait  être  faite  cette  motion,  sans  autori- 
sation de  la  cour,  et  sans  en  avertir  aucune  des  parties  dans  la 
cause,  l'Appelante  donna,  devant  le  protonotaire  de  la  Cour 
Supérieure,  caution  qu'elle  paierait  entre  les  mains  du  shérif 
la  partie  de  son  prixd'ac(juisition  qui  ne  lui  serait  pas  accordée 
par  le  jugement  de  distribution.  Elle  avait  préalablement, 
savoir,  le  25  mai,  produit  au  bureau  du  shérif  une  opposition 
afin  de  conserver  pour  £500  montant  du  douaire  préfix  créé  eu 
sa  faveur  par  le  Défendeur.  Le  4  septembre,  18(50,  la  cour  ac- 
corda la  motion  du  Demandeur,  et  ordonna,  en  conséquence, 
que  les  immeubles  fussent  vendus  à  la  folle  enchère  de  rAi)pe- 
laiite.  C'est  de  ce  jugement  dont  est  appel. 

De  la  part  de  l'Appelante,  il  fut  dit  que  l'appel  était  fondé 
sur  deux  raisons,  savoir  :  1"  Que  l'avis  de  motion  pour  folle 
t'iK'lière  était  insuffisant,  en  autant  que  cet  avis  de  motion 
11  avait  pas  été  signifié  à  son  mari  ;  2*^  qu'avant  que  la  motion 
ne  fût  faite,  elle  avait  fourni  le  cautionnement  recjuis  par  la 
22  Vie.  ch.  5,  sec.  51,  et  (pie,  par  conséquent,  elle  n'eût  dû  être 
condamnée  qu'aux  frais  de  la  règle. 

Casault,  pour  l'Intimée  :   La  demande  pour  folle  enchère 

(I)  V.  ait.  690C.  P.  C, 
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n'est  pjis  une  poui-suite  réelle  :  l'adjudicataire  qui  n'a  pas  consi- 
gné le  prix  n'est  pas  devenu  pi-opriétaire  du  fonds,  la  partie 
saisie  n'a  point  été  dépouillée  de  la  propriété  :  autrement,  on 
ne  continuerait  pas  la  même  saisie,  on  saisirait  de  nouveau 
sur  l'adjudicataire  défaillant.  La  demande  pour  folle  enchère  Uf 
tend  pa.s  à  dépouiller  larljudicataire  d'une  propriété  qui  no 
devient  sienne  que  par  la  consicjnation  du  prix  ;  ce  n'est  qu'une 
mise  en  demeure  de  payer  une  somme  d'argent,  et  par  là 
même,  une  poui-suite  ou  procé«lure  purement  personnelle. 
L'appellante  est  .séparée  de  biens,  c'est  en  cette  qualité  (|u'elle 
s'est  portée  adjudicatiiire  :  elle  a,  comme  telle,  l'administration 
de  ses  biens,  elle  peut  diriger  seule  toutes  les  actions  qui  en 
dépendent  :  elle  peut,  dans  les  |x>ui-suites  mobilières  ou  per- 
sonnelles, ester  en  justice  sans  lautorisiition  de  son  mari.  Mais 
ici  l'appelante  s'est  portée  adjudicataire  avec  l'autorisation  de 
son  mari  ;  cette  autorisation  ne  se  lx»nie  pas  à  la  souscription 
«les  enchères,  elle  couvre  toutes  les  pr«:»cé<lures  qui  y  ont  l'ap- 
port et  en  sont  une  conséquence.  Son  entrée  dans  la  procédiue 
a  été  faite  avec  le  consentement  «le  son  mari  :  et  son  autori- 
.Sîition.  fût-elle  re«juise,  elle  lavait.  Soutenir  le  contraire  serait 
affirmer  «ju'une  règle  pour  faits  et  articles  doit  être  signifiée  au 
mari  et  à  la  femme  dans  une  cause  où  cette  dernière  est  as- 
sistée de  son  mari  pour  la  poui>uite  de  ses  droits.  Il  y  a  plus. 
1 /appelante  nestsépsirée  «pie  «le  biens:  son  domicile  e.st  celui 
de  son  mari,  et,  ce  que  l'huisvsier  n'a  pas  dit,  la  loi  le  dit  pour 
lui  :  il  a  signifié  cette  motion  et  cet  avis  au  domicile  du  mari 
aussi  bien  que  de  la  femme,  à  une  pei-sonne  raisonnable  de  la 
famille.  Piissons  à  l'autre  moyen  invoi|ué  par  l'appelante.  Le 
Itref  était  retournable  le  4  juin  :  l'avis  «le  motion  pour  folle- 
enchère  et  la  motion  elle-même  lui  «jnt  été  signifiés  le  7  juillet, 
et  ont  été  pro«luits  au  greffe  le  10  du  même  mois.  Elle  ne  pou- 
vait plus,  après  cette  «late,  .sans  une  permission  spéciale  de  la 
Cour,  et  sans  payer  les  fniis  cau.sés  par  sîi  négligence,  consi- 
gner son  prix  «l'acquisition,  enc«»i-e  moins,  fournir  le  caution- 
nement (|u'elle  a  pro«luit  .sans  autoris<ttion  et  sans  avis.  La  loi 
citée  par  l'appelante  donne  à  l'adjudicataire  de  la  propriété 
grevée  en  s<\  faveur  d'un  privilège  «Je  bailleur  de  fonds  ou 
«l'une  hypothè«|ue,  le  «lr«:)it  «le  retenir  entre  ses  mains,  en  don- 
nant caution  au  shérif,  la  .s«)mme  à  lui  «lue  sur  ce  privilège  ou 
sur  cette  hypothèque  :  niais  il  faut  que  ce  cautionnement  soit 
fourni  avant  le  rapport  du  bref  :  api-ès  le  rapport  il  ne  peut 
plus  l'être,  au  moins  siins  l'autorisatitMi  «le  la  cour.  Il  ne  suHit 
pas  non  plus  «l'alléguer  un  privilège  ou  une  hypothèijue  :  il 
faut  qu'ils  existent  réellement:  autrement,  il  n'est  pas  un  ad 
judicataire  «jui  ne  fit  une  oppositi«»n  pour  retenir  entre  ses 
mains  pen«lant  plnsieui-s  m«)is  <pud«|Ues  f«»is  «les  milliers   tle 
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louis.  L'îvpi>elauU'  n'a  aucun   privilège  ni  aucune  hypothècjue. 
Elit'  demande  son  «louaire  préHx  ;  son  mari  vit  encore. 

Mekedith.  justice  :  The  Appellant,  who  is  a  niarried  vvonian, 
separated  as  to  property  from  lier  husband,  became  the  adjit- 
ilii'dfdire  of  certain  real  estate,  sold  by  sherifF's  sale  in  this 
cause  :  and  having,  as  it  is  alleged,  failtîd  to  pay  the  purchase 
iiionev,  according  to  the  condition  of  the  sale,  a  motion  was 
inade  fora  siile  upon  her  folle-enchère.  The  notice  of  the  mo- 
tion was  served  upon  Appellant,  and  not  upon  her  husband, 
and  tlie  learued  judge  before  whom  the  motion  was  made,  not 
having  oUserved  that  there  was  no  notice  to  the  husband  of 
Appellant,  granted  the  motion.  Immediately  after  the  pro- 
nuuncing  of  the  judgment,  the  attention  of  the  Court  below 
was  drawn  to  the  fact  that  the  notice  had  been  served  upon 
the  wife  alone  :  and,  thereupon,  the  learned  judge  being  of 
opinion,  as  we  are  informed,  that  the  notice  so  given  was  in- 
sufficient,  directed  the  prothonotary  not  to  record  the  judg- 
ment. In  conséquence,  however,  of  some  misapprehension,  the 
judgnient  was  recorded  ;  and  Respondent  having  taken  advant- 
age  of  it,  the  adjudicataire  so  condemned  instituted  the 
présent  appeal.  On  the  part  of  Respondent,  it  is  contended 
that  the  judgment  of  the  Court  below  is  right  ;  that  Appellant 
having  failed  to  comply  with  the  conditions  upon  which  the 
property  in  question  had  been  adjudicated  to  her,  ceased  to 
liave  any  claim  to  that  property,  and  that  the  effect  of  the 
juilgment  so  i-endered,  was  merely  to  cause  Appellant  to  pay  a 
suni  of  mouey.  This  view  of  the  case  does  not  seem  to  me  to 
be  well  foundeil.  The  effect  of  an  adjudication  at  sheriff's  sale, 
is  to  give  the  adjudicataire  a  conditional  title  to  the  pro- 
perty sold  ;  and  the  court,  as  a  gênerai  rule,  cannot  déclare  such 
a  title  null,  on  account  of  the  non  fultilment  of  the  conditions 
of  the  .sale,  without  hearing  the  adjudicataire  ;  and,  as  tlie 
coiitiovei-sy,  in  such  a  case,  involves  a  title,  although  a  condi- 
tional one,  to  real  estate,  the  adjudicataire,  if  a  married  wo- 
luan,  cannot  l>e  lieard,  on  such  a  question,  without  the  a.ssis- 
tanoe  oï  her  husljand.  The  authorities  cited  at  the  bar  place 
tlie  uiatter  in  a  very  clear  light.  Pothier  says  :  "  L'adjudicîi- 
"  tion  contient  une  véritable  vente,  que  la  justice,  pour  le  saisi, 
"  et  malgré  lui,  fait  à  l'adjudicataire  de  l'héritage  saisi."  (1) 

Now,  if  a  married  woraan,  with  the  authority  of  her  1ms- 
hand,  were,  by  a  notarial  deed,  to  purchase  real  estate  subject 
to  the  condition  that  the  contract  should  be  null,  if  the  pur- 
chase inoney  should  not  be  paid  within  a  certain  time  :  it  ap- 
peare  to  me  sufficiently  plain  that  the  vendor  could  not  obtain 
a  judgment  ileclaring  such  sale  null,  for  the  non  pay  ment  of 

(1)7  l'othicr,  Piv.  CU.,  p.  254. 
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the  price  within  the  time  agreed  upon,  unless  the  husband  weiv 
niade  a  party  to  the  suit.  And  I  caniiot  see  any  différence  in 
principe  between  the  liypothetical  «use  just  nientioned.  iwA 
the  case  actually  before  us.  Tlie  conditional  nature  ot"  the  titlo 
acquired    by    ixn  adjudicataire  \s,  xi^ry   clearly  exphiineil    in 
the  Nouveau,  Denisart,  vol.  8  p.  693,  verbo    FoÙe-Envlih', 
"L'adjudicataire  n'étant  devenu  in-opriétaire,  au  moment  Jf 
"l'adjudication,  que  sous  la  condition  de  payer  le  prix  et  «It- 
"  satisfaire  aux  autres  charj^es,  dès  qu'il   manque  à  exécutfr 
"  rengagement  (ju'il  a  conctracté  avec  la  justice,  cet  engacçe- 
"  ment  est  réputé  n'avoir  janiais  existé."  Relying  upon  this 
authority,  and  the  passage  in  Hericourt,  p.  192,  froni  whicli  it 
is  taken,  Respondent  contended  that  Appellant  had  forfeitnl 
ail    lier  rights  by  her    alleged  failure    to    comply  with  the 
ternis  ot'  the  sale  ;  but,  as  I  hâve  already  observed,  we  caniiot 
déclare  that  there  has  been  any  such  failure,  until  she,  and.  a.s 
the  niatter  involves  a  title   to  real  estate,  her   hu.«:band  aiso, 
hâve  had  an  opportunity  of  being  heanl  on  the  .subject.   Wlitu 
regulai'ly  before  the  court,  the  adjudicataire  and  her  husl)an(l 
may  perhaps  be  able  to  show  that  they  hâve  paid  the  purchase 
money,  or  that  they  hâve  done  something  équivalent  to  the 
actual  paj'ment  of  the    purchase  money  ;  or  that  they  hâve 
some  valid  reason  for  not  having  paid  it  :  but,  be  this  as  it 
may,  they  cannot  be  condemned  without  having  had   an  op- 
portunity of  being  regularly  heard.  It  was  contended  that.  iis 
Appellant  was  duly  authorized   to  become  adjudicataire,  that 
she  ought  therefore  to  be  considered  as  <luly  authorized  with 
respect  to  thii folle-enchère:  buta  husband  who  authorizes  his 
wife  to  acquire  real  estate,  cannot,  therefore,  be  presumed  to 
authorize  her  to  conduct  alone  a  proceeding  the  tendency  of 
which  is  to  deprive  her  of  such  property,  and  to  subject  her  to 
the  payment  of  damages  for  not  fultilling  the  contract  witli 
respect  towhich  she  was  duly  authorized  by  her  husband.  For 
thèse  reasons,  I  am  of  opinion  that  the  learned  judge  was  n<,'ht 
in  the  view  which  lie  expressed,  and  that  the  judgment  le- 
corded  by  error,  and  acted  upon  l)y  Respondent,  niust  be  >et 
aside. 

MoXDELET,  Juge  :  Il  est  évident  que  la  femme  mariée,  bien 
que  séparée  <le  biens,  ne  peut  être  condamnée,  sur  une 
motion  pour  folle-enchère  à  défaut  par  elle  d'avoir  payé 
l'atljudication,  à  moins  que  l'avis  de  la  motion  n'ait  été  si- 
gnifié à  son  mari,  sans  l'autorisation  duipiel,  ou  à  son  refus, 
celle  de  la  Cour,  elle  ne  peut  être  entendue.  Le  jugement 
qui  a  été  rendu  par  erreur,  à  ce  qu'il  paraît,  condamnant  cette 
femme  dans  la  circonstance  sus-mentionnée,  doit  par  consé- 
quent être  mis  de  côté. 

Jugement  :  "  Considérant  que  la  femme  mariée,  quoique 
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séparée  quant  aux  biens  d'avec  son  mari,  ne  peut  légalement 
être  condamnée  sur  motion  pour  folle-enchère,  à  défaut  par 
l'ik-  d'avoir  piiyé  le  prix  d'adjudication,  à  moins  que  l'avis  de 
la  motion  n'ait  été  signifié  à  son  mari,  sans  l'autorisation 
(liiiluel,  ou  à  son  refus,  celle  de  la  cour,  elle  ne  peut  ester  en 
jiii^iiiunt,  et  que,  dans  l'espèce,  tel  avis  n'a  pas  été  donné  à 
r.'poux  de  l'appelante  ;  considérant  (pi'à  raison  de  ce  (jui  pré- 
ct-'le,  il  y  a  erreur  dans  le  jugement  rendu  par  la  Cour  Supé- 
rieure siégeant  à  Quél>ec,  le  4  septembre,  liSUO,  cette  cour  casse, 
annulle  et  met  décote  le  dit  jugement.  (1)  12  D.  T.  B.  C, 
p.;«.) 

HnLT  et  luviXE,  pour  l'Appelante. 

C'asault  et  Laxglois,  pour  l'Intimé. 


I.0UA6E.-J0UISSANCE  DES  BIENS  LOUES. 
Qleex's  Bench,  Appeal  Side,  Québec,  13  juin  18G1. 

Befoiv   Sir  L   H.  LaFoxtaixe,  Bart.,  Chief-Justice,   Ayl- 
wix,  Di'VAL,  Mekedith  and  Moxdelet,  Justices. 

Belleal',  Appellant,  and  Re(jixa,  Respondent. 

Jii'ji  :  Que,  dans  une  action  par  un  locateur  contre  un  locataire,  pour 
Ic.ycis  sur  bail  ext'cuté  panlevant  notaire,  il  est  luisible  au  locataire  de 
plaider  <|u'il  n'a  pas  obtenu  possession  des  lieux  loués  à  l'époque  nien- 
ti-ainee  dans  le  bail;  et  qu'en  eonst'(iuence  il  a  souffert  des  dommages  ; 
lesquels  dommages  il  sera  permis  au  locataire  de  déduire  des  loyers 
p-iyaMes  par  lui  au  locateur.  (2) 

ïhis  Wîi.s  an  information  tiled  by  Her  Majesty's  Attorney 
( niiend  for  Lower  Canaila.  claiming  from  Appellant,  Défendant 
in  thé  court  below,  the  sum  of  $704,  for  one  year's  rent  of  a 
c.rtain  farm,  lielonging  to  tlie  queen's  domain,  leased  to  Appel- 
lant by  the  commissioner  of  crown  lands,  by  a  deed  of  lease 
executed  Ijefore  Panet  and  another,  notariés.  The  Défendant 
!y  a  perpétuai  exception  alleged  :  1*^  that,  instead  of  receiving 
jMissession  of  the  proj)erty,  jus  mentioned  in  the  tleed  of  letise, 
•  •11  the  Ist  o(  May.  1859,  lie  only  obtained  po.ssession  on  the 
lOth  of  sj\id  month,  notwithstanding  his  fréquent  remons- 
traïK-es.  and  his  notarial  protest  duly  served  upon  the  commis- 
si->nir  of  crown  lands:  2^  that,  by  reason  of  this  delay,  in 
«ibtaining  passes.sion  of  the  farm,  in  the  spring  of  the  year, 
Défendant  had  sutiered  damage  to  the  anjount  of  8400,  caused 
t<)  him  by  loss  of  time  of  himself,  his  men  and  his  cattle,  and 

(Il  s  R.  J.  R.  Q.,  p.  463,  Clontkr  vs.  Cloutkr  :  9  R.  J.  R.  Q.,  p.  143, 
M'-Donaltl  vs.  MrL'a»- 

r-')  V.  art.  1618  et  1026,  C.  C. 
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loss  in  the  pi-r)fits  and  revemies  of  tlie  fann,  which  profits  ainl 
revenues  would  hâve  Ijeen  much  more  consiclerable  if  siich 
delay  had  not  taken  place  :  S*^'  that,  instead  of  obtaininfj  ])os- 
session  of  the  prrtperty  leased,at  the  timeand  in  the  state  and 
condition  mentioned  in  the  deed  of  lease,  lie  only  obtaiiuvj 
possession  of  the  saine  after  notarial  protest,  and  then  fouivl 
the  houses  anrl  buildings  greatly  daniaged,  in  a  ruinous  aiiil 
uninhabitable  conditi«jn,  and  in  a  condition  other  than  tlii-v 
were  at  the  tinie  of  the  passing  of  the  lease  ;  that  the  dauiaires 
to  the  buildings  aniounted  t<>  the  suni  ofS140;  4^*  that  tlic 
fences  were  pulled  down  and  partly  taken  away,  that  tlie 
flitches  had  V>een  allowed  to  till  up,  and  that  Défendant  found 
thein  in  a  condition  other  than  lie  had  a  riglit  to  expect  at  tlie 
time  of  the  passing  of  the  deed  of  lease  :  that  the  daniaf;es 
resulting  f rf )ni  this  cause  amounted  to  the  suni  of  S4Ô2.00  : 
5'  that,  during  the  said  year,  the  barn  on  the  property  was 
accidentally  bumed  down,  and  Défendant  deprived  of  the  use 
and  occupation  thereof  for  four  nionths,  which  said  use  and 
occupation  were  worth  the  suni  of  .*î^2.00.  To  meet  tlie 
deniand  contained  in  the  information.  Défendant  estiniated 
the  damages  suffered  by  him  from  the  sevei-al  above  men- 
tioned causes  at  the  sum  of  S600,  which  suni  of  8600  lie 
offere<l  in  déduction  and  compensation,  jnfiqu'à  conçu rreuc: 
ij'tiutant  ;  and.  as  to  the  balance  or  suni  of  Si 04  Défendant 
offered  the  saine  with  interest  and  costs,  and  brought  the 
saine  into  court  with  his  plea.  To  this  plea  a  spécial  answer 
was  nuule  and  a  demuiTer  to  it  filed  at  the  same  time.  Tiie 
demmTer  waa  founded  UjKjn  the  following  reasons  :  "  1'  Parce- 
"  que  les  dommage.*  allégués  avoir  été  soufferts,  et  offerts  en 
'•  0(7111  pensation.  ne  sont  ni  clairs  ni  li(|uides  ;  2*^  Parce  (|Ue  les 
'■  dommages  non  li(|ui«lés  ne  peuvent  pas  être  offerts  en  cnn- 
'■  pensiition  à  une  demande  \K)ur  loyer  dû  en  vertu  d  un  titre  au- 
"  thenti(jue:  3*"'  Parce  que  l'incendie  de  la  grange  pendant  (|Ue 
"  le  Défendeur  en  avait  la  jouissance  et  possession  ne  lui  donne 
"  pas  droit  à  une  diminution  <le  loyer,  ou  à  des  dommages  (ju  il 
"  puisse  opposer  en  c«jinpensation  à  une  demande  pour  loyer. 
The  following  judgnient  was  rendered.  "  Considering  that  tlie 
matters  of  fact  pleaded  by  Défendant  cannot  legally  bepleadeiJ 
in  bar  to  an  action  for  rent.  such  as  the  présent,  the  court  dcitli 
inaintain  the  /-^'junife  »  n  druif,  and  dismiss  the  plea  of  per- 
pétuai exception."  Fiijm  this  judguient  an  appeal  was  iiisti- 
tuted. 

Te-ssier,  for  the  Appellant,  said  that  the  plea  was  not  an 
onlinary  plea  of  compensation,  offering  to  set  off  one  delà 
against  another.  but  rather  a  .séries  of  allégations  that  tlie 
lessor  had  not  fulfilled  the  obligations  of  his  contract  :  that 
the  les.sor  had  not  deliveix'd  the  property  leased  at  the  time 
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specified  in  the  deed,  that  he  had  delivered  the  property  leased 
in  a  condition  other  than  that  in  which  it  was  at  the  time  of 
the  passing  of  the  deed  of  lease,  that,  by  force  ma.jeure,  the 
lessee  was  during  an  important  time  of  the  year  deprived  of  the 
enjoynient  of  the  property  leased  ;  tliat.through  thèse  several 
causes,  Défendant  had  suffered  damage,  for  which  damage 
lie  claimed  a  déduction  in  the  rent  ot  the  property  leased. 
The  deed  of  lease  did  not  in  itself  prove  the  delivery  on  the 
Ist  of  May,  or  the  condition  in  which  the  property  was  on  the 
Ist  or  lOth  of  May  ;  thèse  were  matters  of  proof  to  be  esta- 
blished  by  the  lessor,  the  deed  of  lease  simply  establishing,  in 
an  authentic  manner,  the  obligation  of  the  lessor  to  deliver 
the  property  leased  to  the  lessee  ;  that  to  establish  the  time 
of  delivery,  and  the  condition  of  the  property  at  that  time,  it 
was  necessary  to  hâve  recourae  to  paroi  testimony.  That 
Appellant  prayed  référence  to  his  protest  and  to  the  report  of 
crperts  upon  the  n)atter  as  the  niost  simple  way  of  over- 
coming  the  difficulty.  If,  notwithstanding  the  lessee's  allég- 
ation that  the  property  leased  was  never  delivered  to  him, 
and  that  he  never  had  possession,  the  lessor  wex'e  allowed  to 
reject  the  évidence  necessary  to  establish  thèse  facts,  because 
there  was  a  deed  of  lease  four  months  before  the  delivery 
could  be  made,  it  would  follow  as  a  necessary  conséquence 
that  the  lessor  uiight  obtain  judgment  for  the  rent  of  a 
property  which  he  never  had  delivered  at  ail.  When  a  party 
is  (Icprived  of  a  plea  of  compensation,  he  lias  his  remedy 
eithcr  in  a  principal  or  in  an  incidental  demand.  But  this 
was  a  question  wherein  the  crown  was  concerned,  and  it  was 
not  compétent  for  a  subject,  a  party  in  a  cause,  to  proceed 
against  the  cown  by  incidental  demand  :  and,  if  not,  was  it 
reasonable  to  deprive  a  party  placed  under  such  circumstances 
of  ail  légal  recourse,  and  to  resign  him  to  the  mercies  of 
departmental  officers.  (1) 

The  Respondent  gave  the  three  foUowing  reasons  why  the 
jmlf(nient  of  the  Court  below  should  be  maintained  :   lo.  Les 
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(  I  )  Authorities  citeil  by  the  Appellaut  :  Pothier,  Contrat  de  Louage,  3èinc 
partie,  ch.  I,  art.  II,  No.  139  et  140:  "Le  conducteur,  locataire  ouferniier, 
"  que  le  locateur  n'a  pu  faire  jouir  pendant  une  partie  du  temps  du  bail,  doit 
"  avoir  la  remise  du  loyer  pour  le  temps  pendant  lequel  it  n'a  pu  jouir. 
"  Lu  laison  est  que  chatjue  partie  du  loyer  est  le  prix  de  la  jouissance  de 
"  chiujue  partie  du  temps  que  doit  durer  le  bail  :  il  ne  peut  donc  être  dû  de 
"  loyer  pour  la  partie  du  temps  pendant  laquelle  le  conducteur  n"a  pas  eu  ni 
■' pr.  avoir  cette  jouissance."'  Pothier,  Traité  des  Obligations,  No  626,  à  la 
tin,  dit  :  "  La  loi  I,  C'od  de  lit.  admet  la  compensation  même  contre  le  fisc  . . . 
'■  ll'Mrijiium  est  rompeiinalioiii  iti  ransâjincali  loeiim  esne,  ni  eadem  xtatio  i/iiid 
"  il>hat  (jUif  pftif."  TouUier,  Vol  7,  No  .375)  :  "La  compensation  peut  être 
"  ojiposée  à  1  Etat,  c'est-à-dire,  au  fisc  ou  au  trésor  public,  pourvu  néanmoins 
"  i{ut>  les  deux  dettes  qu'il  s'agit  de  compenser  dépendent  l'une  de  l'autre, 
"  de  la  même  régie,  «lu  même  bureau." 
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dommages  opposés  par  l'Appelant  ne  sont  ni  claires,  ni  liquides, 
ils  sont  incertains  et  indéterminés,  et  ils  ne  peuvent  pas,  uiix 
termes  de  l'article  105  de  la  Coutume  de  Paris,  être  opi)Osés  à 
une  demande  pour  loyer  dû  en  vertu  d'un  titre  authentitiUf, 
et  par  là  même  claire  et  liquide  ;  2o.  La  forme  de  reconwii 
tion  n'en  change  pas  la  nature  ;  (qu'elle  soit  faite  par  une  re- 
quête par  laquelle  le  Défendeur  se  constitue  incideuunent  De 
mandeur,  ou  par  une  exception  ;  elle  n'en  est  pas  moins  la 
demantle  d'une  condamnation  au  paiement  d'une  somme  d'ar- 
gent. Dans  le  cas  actuel,  le  Défendeur,  présent  Appelant, 
allègue  des  dommages  au  montant  de  £221,  et  conclut  à  un 
jugement  condamnant  la  couronne  à  les  lui  compter  au 
montant  de  £150.  Déduire  cette  somme  de  la  demande 
est  condanmer  la  couronne  à  la  payer  ;  or  ni  cette  Cour 
ni  la  Cour  Inférieure  n'ont  juridiction,  et  ne  peuvent 
connaître  ou  prononcer  sur  une  réclamation  en  dom- 
mages contre  la  Reine;  (1)  3o.  Le  locataire  répond  de  l'incen- 
die, à  moins  qu'il  ne  prouve  que  l'incendie  est  arrivé  par  un 
cas  fortuit,  force  majeure,  vice  de  construction,  ou  qu'il  a  été 
communi(jué  par  une  propriété  voisine  ;  l'Appelant  n'allèf^ue 
aucun  de  ces  cas  dans  son  exception.  Puisqu'il  répond  de  l'in- 
cendie il  ne  peut  pas  réclamer  contre  le  locateur  des  dum- 
mages  résultant  de  sa  propre  faute. 

Casault,  on  behalf  of  tlie  Crown,  urged  tliat,  inasmucli  as 
tlie  information  was  founded  on  an  authentic  instrument, 
Défendant  had  no  right  to  plead  damages  in  compensation 
and  set  off  to  tlie  claim  therein  contained  ;  that  this  would  l)e 
the  case,  in  an  action  in  wliicli  Plaintifï' and  Défendant  were 
both  subjects,  and  that,  therefore,  the  reason  could  be  uroed 
with  ail  the  greater  force  in  an  infoi'ination  tiled  by  the 
Crown,  against  whom  Défendant  would  hâve  no  right  to  claiui 
<lamages,  even  by  the  more  usual  course  of  a  suit  at  law  :  that 
tlie  plea  of  perpétuai  exception  was  équivalent  to,  and  wu!:-  in 
fact,  an  incidental  demand  for  damages  liy  a  subject  agaiiist 
the  Crown,  wliich  demand  could  not  be  maintained  in  law.  (2) 


(1)7  Touiller,  Nos.  348,  3U7,  ce  n'est  plus  alors  une  simple  exception,  c'est 
une  v^'ritable  action  ;  FerritTe,  Petit  Coin.,  art.  10(>,  Coût.  Paris,  p.  '2.S0,  Re- 
convention se  fait  ou  par  exception  ou  pai'  requête  ;  Ferrière,  (Jrand  t'rmt. 
sur  art.  100,  Coût.  Paris,  Nos.  1,  2;  Pothier,  Procédure  Civile,  lorc  partie, 
sec.  7,  §  2  ;  Chitty,  on  Prérogative,  ch.  l.S,  p.  339  ;  4  Stephen's  Coninientaries, 
(cil.  1858)  p.  57,  aussi  môme  p.  note  d.  même  ouvrage,  vol  2,  p.  48!);  Sir  H. 
Finch,  Coni.  Law  of  England,  pp.  83,  255  ;  Blackstone,  Coni.  (éd.  1773)  vol.  1 
pp.  242,  246;  (Book  1,  ch.  7)  même  ouvrage  vol.  3,  p.  255,  (Book  3,  ch.  17); 
Puflendorf,  Droit  des  C!ens,  tome  2,  livre  7,  ch.  (j,  §  205,  et  livre  8,  ch.  lH. 
§  ()  ;  Loch,  on  (iovemment,  vol.  4,  p.  4fiO,  «j  205. 

(2)  Il  suffit  de  consulter  12  Durauton,  No.  420  ;  Ane.  Denisart,  vbo.  O'iii- 
penaafiou,  Nos.  13,  14  et  15  ;  Domat,  livre  4,  titre  2,  sec,  2,  No.  3,  p.  285  et  le 
flraml  Coutumicr  sur  art.  105,  pour  voir  (jue  la  compensation  n'avait  lieu  tii 
France  contre  la  Couronne  (juc  dans  des  cas  spéciaux  et  exceptionnel.^.  Le 
Droit  anglais  ne  l'admet  dans  aucun  cas  contre  la  Couronno. 
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The  followin^  ia  the  judgment  of  the  Court  of  Appeals  : 
Tlie  Court,  Seeing  that  Jacques  Belleau,  hath  alleged,  among 
otlier  tliiugs,  that  the  farm  and  buildings   described  in   the 
(leed  of  lease   rocited   in  the  déclaration  of  Respondent  were 
iint  delivered  to  hini  until  the  lOth  May,  1859,  that  being  as 
it  is  alleged,  ten  days  after  the  time  at  which,  according  to 
the  ternis  of  the  lease,  the  farin  and  buildings  ought  to  hâve 
been  delivered  to  Jacques  Belleau,  and  seeing  that  it  is  also 
alleged  exception  that  he  Jacques  Belleau  suftered  damages 
to  the  aniount  of  £100  in  conséquence  of  the  farm  and  buil- 
dings having  been  so  delivered  to  him  on  the  lOth  May,  1859, 
instead  of  having  been  so  delivered  to  him  at  the  period  at 
which  they  ought  to  hâve  been  delivered  to  him  according  to 
the  conditions  of  the  lease  ;  considering  that,  if  Jacques  Bel- 
leau, as  he  allèges,  did  not  and  could  not  obtain  possession  of 
tlie  farm  and  buildings  so  leased  to  him,  until  ten  days  after 
the  time  at  which,  according  to  the   terms  of  the  lease,  the 
farm  and  buildings  ought   to  hâve  been  delivered  to  him,  he 
Jac(iues  Belleau  was  and  is  entitled  to  hâve  a  déduction  from 
the  rent  payable  by  him  under  the  lease,  commensurate  with 
the  loss  really  sustained  by  him  in  conséquence  of  the  farm 
and  buildings  not  having  been  delivered  to  him  at  the  time 
ngreed  upon  by  the  lease,  and  that  Jacques  Belleau  had   a 
right  to  demand  said  déduction,  in  and  by  his  plea  to  the  pré- 
sent action  ;  and,  considering,  therefore,  that,  in  the  judgrnent 
of  the  Court  below  dismissing  the  exception  of  Jacques  Bel- 
leau, there  is  error,  this   Court  doth  in  conséquence  reverse 
and  set  aside  the  interlocutory  judgment  of  the   Superior 
Court,  at  Québec,  rendered  on  the  3rd  day  of  December,  1860  ; 
aiid,  proceeding  to   render   the  judgment  which   the   Court 
below  ought  to  hâve  given  in  the  premises,  doth  dismiss  the 
(leniurrer,  in  so  far  as  the  same  relates  to  that  part  of  the  ex- 
ception by  which  Jacques  Belleau,  for  the  causes  aforesaid,  in 
effect  claimed  a  déduction  of  £100  from  the  rent  payable  by 
liim  under  the  terms  of  the  lease,  and  as  regards  the  remain- 
der  uf  the  exception,  by  which,  for  the  causes  therein  set 
forth,  Jacques  Belleau  allèges  that  he  lias  a  right  to  claim 
t'urther  déduction,  to  wit  :  a  sum  of  £35  another  sum  of  £113 
and  a  further  sum  £8  amounting  together  to  £156,  from  the 
rent  payable  by  him  according  to  the  ternis  of  the  deed  of 
lease  ;  considering  that  the  matters  set  forth  in  the  last  men- 
tioned  part  of  the  exception,  may  be  more  satisfactorily  adju- 
dicated  upon  after  the  adduction  of  évidence  than  in  the  pré- 
sent state  of  the  record.  It  is  considered  and  adjudged  that 
the  parties  do  join  issue  upon  the  exception,  and  proceed  to 
ad.luce  évidence  thereon.  (12  D.  T.  B.  G.,  p.  40.) 

Tes.sier  and  Ross,  for  Appellant. 

Casaulï  aad  Langlois,  for  Respondent. 
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BILLET  PROMISSOIRE  PAR  UNE  FEMME  SEPAREE  DE  BIENS. 

Banc  de  la  Reine,  En  Afi'EL,  (Québec,  17  septombro,  18()2. 

Présents:  Sir  L.   H.   LaFontaine,  Biirt.,  Juf(e-on-Clief, 
AvLwiN,  ])uvAi.,  Mehedith  juhI  Mondelet,  Juges, 

Beau  BIEN,  Appelant,  et  Husson,  Intimé. 

Jugé:  Qu'un  billet  proiiiissoire  si>in/  par  nue  feminem'part'e  de  biens 
sans  lo  concours  de  son  mari,  est  valable,  cette  femme  i)renant,  à  l'époipit' 
où  le  billet  était  ainsi  donné,  la  qualité  de  niarcbande  publique.  (1) 

L'action  fut  portée  à  Trois- Rivières,  par  l'Intimé  contre 
l'Appelante  alors  veuve,  et  décrite  connue  connuen/ante,  et  un 
nommé  Lesieur,  pour  le  recouvrement  d'un  billet  promissoirc 
en  date  du  24  septembre,  1858,  signé  par  l'Appelante  seule,  en 
faveur  de  Lesieur,  pour  la  sonnne  de  $2000,  payable  à  trois 
mois.  La  déclaration  énonyait  qu'à  la  date  du  billet,  l'Appe- 
lante était  séparée  de  biens,  qu'elle  faisait  commerce,  et  avait 
l'imbitude  de  signer  des  billets  qu'elle  mettait  en  circulation. 
A  cette  demande  l'Appelante  plaida:  1*^  Qu'elle  n'avait  jamais 
consenti  ni  signé  le  billet,  et  que  la  signature  y  apposée  était 
fausse  ;  2*  Qu'elle  n'avait  jamais  reçu  aucune  valeur  ni  con.si- 
dération  pour  ce  billet,  ni  pour  aucune  partie  d'icelui  :  îk)  Que 
Lesieur  lui  était  au  contraire  endetté  en  une  somme  beaucoup 
plus  forte,  et  (|u'il  était  en  déconfiture  ;  4'-'  Que  l'Intimé  n'avait 
jamais  donné  valeur,  et  n'était  (|u'un  prête-nom.  Sur  l'articu- 
lation de  faits  du  Demandeur,  elle  n'admit  que  sa  séparation, 
et  le  décès  de  son  mari.  L'enquête  roula  principalement  sur  la 
vérité  de  la  signature  du  billet.  Le  Demandeur,  examiné  sous 
serment,  établit  qu'il  avait  donné  valeur  pour  le  billet,  et  l'Ap- 
pelante produisit  au  soutien  de  ses  allégations  relative.s  à 
Lesieur,  trois  actes  notariés,  savoir  :  une  obligation  à  elle  con- 
sentie par  Lesieur,  le  28  avril,  1858,  une  procuration  qu'elle 
avait  donné  à  un  nommé  Pacaud,  le  13  juillet,  1858,  et  une 
quittance  sur  cette  procuration  en  date  du  24  septendav  liSô.S. 
Dans  ces  trois  actes,  où  elle  paraît  assistée  de  son  mari,  elle 
prend  la  qualité  de  marcbande  publique.  Il  n'y  avait  pas 
d'autre  preuve  qu'elle  faisait  commerce.  La  Cour  de  première 
instance,  devant  laquelle  l'on  n'avait  agité  que  la  (juestiou  de 
l'authenticité  de  la  signature,  la  déclai'a  véritable,  et  condamna 
l'Appelante  à  payer  la  somme  demandée.  En  appel,  l'Appelante 
s'appuya  sur  l'absence  totale  de  preuve  qu'elle  fut  commer- 
çante à  la  date  du  billet,  et  que  le  billet  ainsi  donné  sans  le 
concours  et  l'autorisation  du  mari  était  nul  et  sans  effet.  La 

(1)  V.  art.  177  C.  C. 
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Cour  (lu  Banc  de  la  Reine,  sur  la  vue  des  trois  actes  notariés 
fil  (luestion,  confirma  le  jugement.  (12  7).  T.  H.  ('.,  p.  47.) 

LoH.WCiEU  et  L«)HAN(JEH,  pour  l'Appelante. 

Leulanc  et  (Jassidv,  pour  l'Intimé. 


BREVET  D'INVElfTIOir. 

Manc  de  la  Reine,  En  Aim'EL  QuéV)ec,  14  décembre  l.S(il. 

Présents:  Sir  L.  H.  LaFontaine,  Bart,  Juge-en-Cher  Avr,- 
wiN,  Duval,  Meuedith  and  Mondelet,  Justices. 

RiTCHiE  Appelant,  et  JoLY,  Intimé. 

Jntié:  Qu'un  brevet  d'invention  serii  (l«'claré  nul  et  de  nid  effet,  s'il 
ii'PHt  pas  établi  que  le  breveté  est  le  véritable  et  premier  inventeur.  (1) 

L'Appelante  poursuivit  l'Intimé,  devant  la  (Jour  Supérieure, 
pour  infraction  d'un  brevet  d'invention  obtenu  par  rx\ppelant 
le  l!)Juin,  1<S4(S,  pour  une  nouvelle  méthode  de  construire  des 
moulins  à  scie.  L'Intimé  répondit  que  l'Appelant  n'était  pas  le 
premier  et  véritable  inventeur  de  Ui  méthode,  (pie  cette  mé- 
thode avait  été  inventée  et  rendue  publiipie  plusieurs  années 
avant  la  prétendue  inventi(m  de  l'Appelant,  et  la  demande  par 
lui  faite  d'un  brevet  d'invention,  et  qu'elle  avait  été  publi- 
(pienient  en  usage  dans  plusieurs  moulins  à  scie  du  Bas- 
Canada,  plusieurs  années  avant  la  prétendue  invention  de  l'Ap- 
pelant, et  la  demande  par  lui  faite  d'un  brevet  d'invention  ; 
(|ue  le  brevet  d'invention  avait  été  accoi'dé  à  l'Appelant  avec 
la  condition  expresse  qui  suit,  savoir:  "  Or  if  John  Ritchie 
"  was  not  the  first  discoverer  and  inventor  of  the  niethod  of 
"  constructingsaw  mills  in  the.se  our  letters  patent  mentioned  : 
"  or  if  said  method  of  constructing  saw  mills  was  known  or  in 
"  use  in  that  part  of  our  said  province,  before  the  same  was 
"  invented  by  John  Ritchie,  and  before  his  application  for 
"  tliese  our  letters  [uitent,  in  ail  and  each  of  which  cas(^s 
"  thèse  our  letters  patent  shall  be  and  remain  void  :  "  que  l'Ap- 
pelant avait,  par  supercherie  et  fraude,  obtenu  le  brevet  (rin- 
VL'ution  pour  une  invention  faite  par  un  autre.  L'Appelant, 
par  .sa  répon.se  spéciale,  disait  que,  si  l'invention  était  en  usage 
en  quelques  moulins,  c'était  avec  la  permission  et  du  consente- 
ment de  l'Appelant,  et  dans  le  but  d'essayer  son  invention,  et 
au  moment  où  il  se  disposait  à  demander  son  brevet,  ce  (]ui 
nié  par  l'Intimé.  Les  (|uestions  qui  résultent  de  cette  plai- 
doirie ayant  été  soumise  à  un  jury,  un  verdict  ou  rapport  fut 
fait  par  ce  jury  conforme  aux  prétentions  de  l'Intimé.  L'Ap- 

(I)  V.  S.  R.  C.  (le  KSS(i,  ch.  fil,  8.  7. 
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p(!lant  et  l'Intimé  firent  ensuite  motion,  l'Appelant  pour  un 
nouveau  procès,  1  Intimé  pour  ju^'ement  conformément  au 
verdict.  Sur  ce,  le  jugement  dont  est  appel  fut  rendu,  renvoyant 
la  motion  de  l'Appelant  pour  un  nouveau  procès  et  déboutant 
H  )n  action,  avec  dépens.  L'Appelant  appela  dujuj^i-ment  (jui 
lui  refusait  un  nouveau  procès,  prétendant  que  le  jury,  t-n 
venant  aux  conclusions  sur  lescpielles  était  fondé  son  venlict. 
avait  été  induit  en  erreur  par  les  instructi(»ns  du  jui,'e  prési- 
dant au  procès.  The  court  offered  totluijury  the  foUowiiifr 
l 'gai  propositions  and  ol)S(irvationH  :  l"  That  Plaintiff  was 
l)ound  to  give  prima  facic  évidence  of  liis  Iteing  tlic  invuiitor 
of  the  machinery  described  in  his  patent,  and  nothing  elsc  on 
that  subject,  tintil  Défendant  lias  niude  his  defence  and  adducdl 
évidence  for  the  purpose  of  pi'oving  that  Plaintifi"  was  not  tlic 
inventor,  and  that  unless  the  jury  were  satistied  that  Défen- 
dant had  proved  hia  plea  or  defence,  the  patciut  .shoulil 
be  held  good,  and  the  patentée  entitled  to  ail  tlie  advantai^ns 
2nd.  That,  if  the  jury  were  convinced,  by  the  évidence  ad<hi('(Ml 
before  them,  that  the  discovery  of  the  invention  was  suggesttd 
to  Plaintiff,  that  it  did  not  originate  in  his  own  niind,  and  tliat, 
in  the  invention,  he  was  altogether  assisted  l)y  another  person, 
whether  that  person  has  niade  known  his  invention,  or  not,  tlie 
jury  could  legally  déclare  that  Plaintifi  was  not  the  inventor  ; 
3rd.  That  the  inventor  was  not  exclusively  the  nian  who  Hrst 
published  a  specificfltion  of  the  invention  ;  4th.  That,  if  tlie 
jury  were  convinced  that  the  invention  was  in  public  use  or 
Known  before  Plaintiff  made  his  applicî  Mon  for  a  patent,  (on  tlie 
13thjanuary,  1848)  then  they  could  alt.o  say  that  he  was  nut 
entitled  to  the  benefits  of  his  patent;  5th.  That  public  use  nieant 
use  in  public,  whether  in  one  solitary  instance  or  more  ;  (itli. 
That  use  in  public,  in  one  solitary  instance,  evon  with  tlie 
consent  of  Plaintiff,  a  long  time  before  the  application  for  tlie 
patent,  so  as  to  infer  (m  the  opinion  of  the  jury)  that  the  pn- 
blic  might  hâve  had  a  knowledge  of  the  invention  and  beconie 
in  possession  of  the  secret,  might  be  legally  considered  as  an 
abandonment  by  Plaintiff  of  his  rights  to  a  patent;  7th.  '^l'iiat, 
if  the  jury  were  satisfied  that  Plaintiff  had  used  his  maclii- 
nery,  either  in  his  shop  or  otherwise,  in  such  a  way  a;  '  '• 
being  copied  by  any  one,  and  so  far  back  as  t'ioro  .han  ayeai- 
previous  to  his  application  for  a  patent,  t1    '  justified  in 

saying  that  Plaintiff  had  used  his  inventi'  ,  oublie  ;  that  ' 

might  therefore  be  considered  as  having  a  'ioned  ail  ideai.i 
a  patent  and  not  entitled  to  the  benefits  of  tlu  ime  ^th.  Tliat, 
if  the  jury  were  satisfied  that  the  invention  was  iiown  and 
made  lise  of  at  Patton's  mills,  at  St.  Thomas,  in  the  sprin<4"  of 
the  year  1847,  and  before  the  18th  January,  1848,  as  allej^eil 
by    the    witnesses  Murphy,  H.  N,    Patton,  and  W.  Patton, 
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tli('v  wcn'  jiiHtifît'il  iii  rrportinfj  tliat  tin-  iiivciiiion  wivh 
kiiowii  t<)  tlic  piiltlic  (iml  in  pulilic  use  ItcForc  IMaintirt' 
iiiiido  his  applicntioii  l'oi"  a  patent;  î)tli  In  allutliiijj;  to  tlio 
l'iii-ts  of  thc  case,  tlu;  Cyoïirt  oliHcrvcd  tliat  tlic  only  ditK- 
ciilty  in  t\w  case  was  wlictlier  l'Iaintiff  was  thc  invcntor 
of  tlif  inaehinery  (U'siM'ilu'd  in  liis  patent.  TIk;  C'onrt  observed 
tliiit  tho  prima  farlp  evidi-nce  on  tlie  part  of  l'Iaintiff,  liy 
liis  two  witness(!H,  Wickstead  and  Hisset,  waîi  sutliciiMit,  as 
y>/'////f? /(/'/y' évidence,  to  support  PIaintirt"s  action  if  uncon- 
tmdictetl.  'l'Iie  pi'oof  of  Defeiitlant's  plea,  as  niade  l)y  tlie 
witiiesses  Murpliy,  tiie  two  l'attons,  l>aptist  and  Dupuis  tended 
stroMfily  to  inipress  tlie  niind  of  every  one  witli  thc  idea 
tliat  John  West  was  the  invcntor  of  thc  niachinery  as  far 
liiiel<  as  1M4G  :  tliat  West,  coniinunicateil  his  views  on  the  .suh- 
ji'ct  to  Muri)hy  in  tlu;  saine  yoar,  or  in  the  I)e<^inninfj  of  1847, 
nnd  the  niachineiy  wasapplied  to  Patton's  iiiills,  at  St.  Thomas 
in  'Jie  sprin^^  of  1(S47.  Hy  tho  évidence  of  Murphy,  it  would 
!ils(i  lie  seen  tliat  John  West  coinnuuiicatcd  his  plan  to  Plain- 
tirt'in  lM4(i,  and  b}»^  the  évidence  of  Baptist,  that  he,  Baptist, 
witli  West  and  Plaintitî",  talked  over  certain  nieans  of  inipro- 
viiif,'  iiiills  on  the  sanie  principle,  in  or  about  the  saine  year 
|iS4(i,  and  ail  tliree  came  to  the  conclusion  about  tho  invention 
witli  .some  déviation  on  the  part  of  Bapti.st.  The  only  appaivnt 
contradiction  of  his  évidence  was  to  be  found  in  the  évidence 
of  Dr  Beaubien,  who  statod  that  he  inade  the  castings  for  Pat- 
ton's  inills,  in  the  nionth  of  January,  1(S48,  on  the  saine  prin- 
ciple of  the  invention  or  patterns  given  to  liiin  by  Patton  in 
Diceiiiber,  1847,  and  the  (évidence  of  three  or  four  nien  in 
Heaubien's  ernploy  who  state  about  the  sanie  tacts.  It  was  left 
to  the  jury  to  appreciate  the  value  of  tins  conHicting  évidence 
iiinl  to  say  whether  they  relied  more  on  Defendant's  witnesses, 
tliaii  on  PlaintifF's  for  accuracy.  The  Court  called  to  the  me- 
iiioiy  of  the  jury  a  circumstance  elicited  by  W.  Patton's  évi- 
dence, calculated  to  fix  with  certainty  the  date  of  Patton's 
iiiilis  being  provided  with  the  niachinery,  whicli  was,  that  he, 
or  lus  father,  had  a  government  contract  for  21  feet  deals, 
wliich  could  not  be  sawed  at  the  old  inill,  which  could  only 
saw  IG  feet  deals,  and  that  the  contract  was  e.xecuted  in  1847 
with  and  through  the  new  niachinery.  The  jury,  as  sole  judge 
of  the  merits  of  the  évidence,  niight  infer  aiso  that  Plaintiff 
was  not  the  sole  inventor,  and  that  it  was  known  before  Plain- 
tiff's  application  for  a  patent.  The  jury 's  attention  was  called 
to  the  fact  of  Ritchie's  model  made  in  the  winter  1847  to  1848, 
îind  admitted  on  ail  hands  to  be  identicjil  with  his  patent,  ha- 
\  ing  been  worked  at  and  seen  in  his  shop  at  Liverpool,  and 
•111  by  one  Price  ;  and  that,  if  the  jury  were  of  opinion  that 
thc  work  was  donc  in  such  a  public  way  as  to  niake  it  possible 
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that  it  had  l^een  seen  and  copied  by  the  public,  and  the  secret 
known  by  every  one,  thcy  (the  jury)  could  say  that  Plaintif 
had  used  his  invention  in  public  and  niight  be  considered  as 
huving  abandoned  ail  idea  ot'  a  patent.  The  Court  drew  tli.- 
jury 'a  attention  to  the  tact  that  no  évidence  had  been  addu- 
ced  to  prove  that  the  invention  in  question  had  been  useil  in 
Patton's  and  Baptist's  niills,  with  the  permission  of  Plaintiff, 
and  with  the  view  of  testing  and  proving  the  inventien,  and, 
when  he  was  on  the  point  of  applying  for  a  patent  ;  and  tlio 
Court  commented  and  drew  the  jurys  attention  to  the  fact  uf 
Patton's  and  Baptist's  niills  being  allowed  to  use  this  new  nia- 
ehinery  ever  since  1847  or  1848,  without  accounting  for  the 
fact.  As  to  the  damages,  the  Court,  aftcr  submitting  the  ques- 
tions agreed  upon  for  the  considération  and  report  of  tlie 
jury,  instructed  them  that,  as  Plaintiff  had,  in  his  argument, 
stated  thc't  his  object  was  not  so  much  to  recover  damages  as 
to  secure  his  patent,  the  same  were  left  to  the  discrétion  of  the 
jury,  who  were  the  sole  judges  of  the  amount,  but  that  tlieir 
answer  to  the  question  relatives  to  the  damages  would  dépend 
(jn  the  answer  to  the  five  other  questions. 

Irvixe,  for  Appellant:  The  questions  involved  in  this  case 
are  ;  first,  was  Plaintiff  the  first  inventor  of  the  machine  in 
question,  so  as  to  entitle  him  to  obtain  a  patent  for  the  inven- 
tion. Second  :  Was  the  machine  used  in  a  public  manner  \n\- 
vious  to  PlaintifTs  application  for  a  patent  on  the  13th  Ja- 
nuary,  1848,  so  as  to  defeat  his  right  to  obtain  such  patent. 
Third  :  Did  the  learned  judge,  in  his  charge  to  the  jury,  err  in 
the  application  of  the  law  to  the  case,  in  such  a  manner  as  tu 
entitle  Plaintiff  to  a  new  trial.  The  Plaintiff  in  the  Court 
below  claimed  to  be  the  first  inventor  of  the  machine  in  ques- 
tion ;  be  obtained  a  patent  for  it  in  1848,  and  it  lias  since  been 
recognized  by  the  public  as  his  invention,  until  very  recently, 
when  the  validity  of  the  patent  was  called  in  question  and  tlie 
originality  of  the  invention  on  the  part  of  Plaintiff  denicd  liy 
présent  Respondent.  The  defence  set  up  in  this  case  was  tliat 
John  West  was  the  original  inventor,  and  that  he  had  com- 
municated  the  idea  to  Plaintiff.  The  évidence  on  the  part  of 
Plaintiff  makes  out  a  j^rinui  facie  case  in  his  favor,  two  per- 
sons  well  acquainted  with  the  business  of  saw  mills  testify 
that  Ritchie  first  comnmnicated  this  invention  to  the  pulilic, 
and  was  always  reputed  to  be  the  inventor.  It  is  manifestly 
impossible  to  prove  the  fact  of  the  invention  by  any  more 
direct  testimony.  The  principal  witnesses  examined  by  De- 
fendant  to  show  that  West  and  not  Ritchie  was  the  inventor. 
are  Matthew  Murphy  and  George  Baptist.  Murphy  says  tliat 
he  was  for  several  years  in  the  same  employment  as  West  : 
that  in  1846,  he  believes,  but  is  not  positive  Jis  to  the  dute. 
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West  (leacribed  the  invention  in  question  to  hini  that  lie  al- 
ways  bt'lievecl  West  to  be  the  inventor.  Baptist  says  that  lie, 
West  and  Ritchie  were,  for  several  years,  intimate  frends, 
tliat  they  fi'ec|uently  discussed  aniong  tlieniselves  the  possibi- 
lity  of  divising  some  nieans  of  iniproving  tlie  mannei'  of  pas- 
siiic  logs  through  the  saw  gîtes  in  a  niill,  and  tlmt  tlie  inven- 
tion in  (|uestion  was  the  resuit  of  their  joint  consultation.  It 
is  in  évidence  that  Baptist,  far  from  making  any  objections  to 
Ritehies  obtaining  the  patent  was  active  in  assisting  hini  to 
procure  it  :  and  Murphy  testifies  that  West  was  also  aware  of 
Kitchie's  application  and  expressed  his  assent.  stating  that,  if 
the  patent  proved  reniunerative,  he  was  to  hâve  a  share  of  tlu; 
j)ioHts.  It  is  also  clear  that  from  184(S  up  to  the  présent  thne, 
neither  West  nor  Baptist  hâve  ever  niade  any  claim  adverse 
to  the  pretensions  of  Ritchie,  or  objocted  in  any  way  to  his 
exei'cising  the  right  of  a  patentée.  It  is  plain  that  Défendant 
ciuinot  discrédit  the  account  of  the  matter  given  by  bisown 
witnesses,  and  from  their  testimony  it  must  be  assumed  as 
proved  that  the  machine  in  question  was  the  joint  inventi(m 
of  West,  Bai)tist  and  Ritchie,  and  that,  with  the  consent  of 
the  other  two,  Ritchie  niade  the  invention  known  to  the  gêne- 
rai public  by  a  spécification,  and  obtained  a  patent  in  due 
course.  The  Appellant  submits  that,  ir.  tliis  view  of  the  case, 
Ritchie  is,  in  the  légal  acceptation  of  the  term  the  true  and 
tirst  inventor,  and  that  his  right  to  the  patent  cannot  be  (|Ues- 
tioned.  It  is  true  that  thei*e  are  some  writers  on  the  subject 
of  patents  who  maintain  that  the  patentée  must  be  the  un- 
iiided  inventor,  but  the  more  modem  writers,  as  well  as  the 
more  récent  décisions,  hâve  estal)lished  a  différent  rule.  The 
source  from  which  the  patentée  lias  derived  his  information  is 
uiiiuiportant,  provided  it  be  not  open  to  the  public,  and  pro- 
vided  hebe  the  first  to  introduce  the  invention  to  public  notice 
and  be  not  acting  in  fréiud  of  any  rival  claiinants.  (1)  If  nei- 
ther Weat  nor  Baptist  niade  the  invention  public,  but  coii- 
st'iited  that  Ritchie  should  do  so,  he,  as  far  as  the  public  are 
concerned,  is  the  inventor.  The  Défendant  who  benetits  by  the 
use  (if  the  machine,  the  knowledge  of  which  lie  lias  received 
ilirect  from  the  patentée,  cannot  set  up  the  daims  of  a  rival 
inventor  who  himself  makes  no  pretensions  of  the  kind.  The 
second  ground  of  defence  is  that,  previous  to  the  appliciition  of 
Ritchie  for  a  patent,  the  machine  liad  been  known  and  use<l 
publicly  ;  and  particularly  at  Baptist's  Mill,  near  Three-Ri- 
vers,  and  at  Patton's  Mill,  at  St.  Thomas.  So  far  as  respects 
the  alleged  used  of  the  machine  at  Baptist's  Mill,  Défendant 

(1)  Coryton,  ot  tlie  Law  of  Lctters   Patent,   cap.  3,   p.  KM),    and  the   cases 
tlu'i'e  fiteil. 
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alt<)fîetlierfailc<l  to  make  ont  any  C!is«',  Baptist  hiinself  statiiiff 
that  lie  <lid  lu^t  use  it  until  after  Plaiiitifi's  ap])licatioii  t'or  ,i 
patent.  Coiisiilerable  <loul»t  aj»i>-are<l  to  exist  as  to  the  ))ei'i(i(| 
wlien  West  Hi*st  useil  the  macliiiie  at  Patton's  Mill,  Muipliy 
sa^'.s  it  was  in  iHil  ur  l.S4s,  lait  he  cannot  speak  positix  rly, 
one  of  the  Patton  .savs  it  was  in  the  autunin  of  1<S4(),  anotlui, 
that  it  was  in  the  sumnier  of  1S47  ;  Itut  it  was  proved  that  the 
Hrst  ca-stini^s  of  tlie  machine  wt-re  nia<le  umler  West's  dinc- 
tions  at  tlie  foundry  of  Dr.  Beaulàen.  at  St.  Thomas.  Dr.  Hcau- 
hien  w:us  exaniined,  and  heproves  that  he  keeps  reguhir  bo'iks 
of  aecounts,  thîit  he  exaniined  theni  to  aseertain  wlien  thcsi' 
castinfrs  wt-re  maile.  and  that  the  rii-st  which  were  used  for 
this  machine  were  made  and  delivere<l  to  Patton  on  tlie.  24tli 
of  .Tanuarv.  1S4.S.  It  is  quite  inipo.>silile  tliat  tliere  can  hcaiiy 
mr'stake  ahout  this  t-videiice.  antl  it  should  be  preferred  to  the 
statenients  oftho.se  wlio  onlysj^jke  from  memoiy  which  iiuist 
nece.s.sarily  be  uneei'tain  after  a  hipse  of  twelve  or  thiitocu 
years.  Tlie  Appellant  also  subniits  that,  even  should  it  lie 
considered  as  |)roved  that  Wt-st  di<l  use  the  machine  in  tlir 
sumnier  of  bS47.  it  was  not  such  a  puV'lic  use  as  would  débat 
Plaintiti's  litrht  as  a  patentée:  but  is  one  of  the  cases  iiuu- 
tioned  in  the  statute,  where  the  use  within  one  year  bet'oiv 
the  application  in  such  a  way  as  not  to  auiount  to  an  ahaii- 
doninent  to  the  public,  is  provide<l  for.  The  Appellant 
would  next  call  the  attention  of  tlie  Court  to  the  tliar^v 
of  the  honorable  jud<;e  which  he  conceives  give  him  a 
ritfht  to  obtain  a  new  trial  on  the  ffround  of  misdirection. 
The  judge  charged  :  "  That,  if  the  jur^'  were  conviiuiil 
••  by  the  évidence  ailduced  Wfore  theni.  that  the  discovery  (if 
"  th«'  invention  was  suggested  to  Plaintif}'  that  it  did  not 
"  originate  in  his  own  mind.  and  that  in  the  invention  he  was 
'"  altogcther  assistcd  by  another  pei-son.  whether  that  persoii 
"  ha.s  Iliade  known  his  invention  or  not,  the  Jury  could  legally 
"  declaiv  that  Plaiiitiff  was  not  tlu-  inventor."  That  this  défi- 
nition of  ■  the  true  and  tii"st  invt-ntor  is.  as  lias  been  ahefuly 
shown,  contrary  to  récent  opinion,  ami  as  it  guided  the  jury 
in  their  détermination  of  the  i(Uestion  <tf  fact,  Appellant  woiiM. 
on  this  Lrround  aloiie.  be  entitled  to  a  new  trial.  The  learntil 
judge  directed  the  jury  that  the  circuinstance  of  Plaiutiff  liav- 
ing  inade  a  nnxlel  of  the  invention  in  a  workshop  in  whiili 
worknien  were  employed,  niust  Vie  con.sidered  as  an  aliandoii- 
ment  of  his  claim  to  a  ])ate:it.  It  is  inipo.ssible  that  this  can 
be  a  correct  interprétation  of  the  jaw.  as,  if  it  were,  in  a  giiat 
many  ca.ses  of  useful  inventions,  no  patent  could  be  obtaincil 
at  ail.  The  model  in  the  pres«.'nt  casr  could  not  be  iiiailf 
without  the  a.ssistance  of  a  blacksniiths  forge,  and  cniiM 
scarcely  l:te  constructed  withont  the  aid  of  a  carpcnter.     Tln' 
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liiw  re(|uires  tl»at  a  iiiodel  sliouM  be  depositetl  iii  the  patent 
ortice  with  tlie  application  for  a  patent,  and  if  tlie  ruling  of 
thi'  judcje  be  convct,  the  inventer  would  be  obliged  to  do  tlie 
iiianual  labor  of  the  work  hiniself  in  a  private  rooni,  an  ex- 
tiviiK'  dt'give  of  seorecy  wliich  the  law  never  reqnired.  The 
jury  were  also  told  that,  if  they  "  were  satisfied  that  the  in- 
vention was  known  and  niade  use  of  in  Patton's  Mills,  at 

•  St.  Thomas,  in  the  sprin^  of  the  year  1847,  as  allofjed  by 

•  the  witnesses  Murphy,  H.  N.  Patton  and  W.  Pîitton,"  tluy 
wiTc  justitied  in  jriving  such  a  verdict  as  would  void  the 
patent,  and  no  allusion  was  niade  to  the  statutc  which  excepts 
a  use  undor  snch  circunistîinces  within  a  yeai*  before  tlie  ap- 
plication. In  oonnut-ntiTi^  upon  the  évidence,  Appellant  also 
suhinits  that  the  honorable  judge  niisdirected  the  Jur}'  :  he 
sajil:  '  that  the  évidence  of  Murphy,  the  two  Pattons,  Bapti.st 

•  aiid  Dupuis  tended  strongly  to  inipress  the  niintls  of  every 
"  one  with  the  idea  that  John  West  was  the  inventor  of  the 
"  maehineiy  as  far  back  as  1(S4()."  Now  Baptist  distinctly 
attributes  the  invention  to  the  resuit  of  the  joint  consultation 
of  liiinself,  We.st  and  Ritchie  :  iv'a\  Dupuis  says  nothing  ou 
the  siibject.  Th.e  Appellant  therefore  respectfully  contends 
that  the  verdict  l>eing  contrary  to  law  and  to  the  évidence  he 
is  eiititled  to  a  new  trial. 

Jol.v.  pour  ITntinié  :  Les  seules  questions  qui  puissent  s'éle- 
ver devant  cette  lionorable  Cour,  sont  des  questions  de  droit, 
les  faits  (mt  été  étJiblis  finalement  par  le  verdict  du  jury. 
Loii  voit  au  chap.  77,  sect.  24  des  statuts  consolidés  du  Ras- 
Canada,  que.  quand  le  jugement  dont  est  appel  sera  basé  sur 
le  verdict  ilun  jury,  il  n'y  aura  jias  d'auti'c  appel  fju'un  appel 
en  erreur,  appeul  in  emir,  où  la  loi  seule,  et  non  les  faits, 
sera  mise  en  ipiestion.  excepté  dans  certains  cas  prévus  par  la 
loi,  mais  qui  ne  s'appliquent  pas  à  la  présente  instance.  LTn- 
tinié  s'occupera  donc  princip  i^'n1ent  à  traiter  les  (|uestions  de 
ilroit  qui  se  pi'ésentent.  L'Appelant  a  appelé  du  jugement  qui 
lui  a  refusé  un  nouveau  jjrocès  :  qu'elles  sont  les  raisons  pour 
le.s(|iielles  un  nouveau  procès  peut  être  acconlé  ?  (Irant,  on 
New  Trials,  (  Edinburgh,  liS17)  page  184,  dit:  "In  consider- 
'  in^f  applications  for  new  trials,  the  Courts  act  according  to 
"  an  e(|uitable  discrétion,  granting  or  refusing  them,  not  on 
'  tcelmical  grounds,  or  as  matter  of  l'ight,  but  as  they 
"  think  will  liest  satisfy  the  e.ssential  justice  of  the  case  :  " 
îunl,  page  140.  "A  g(K)d  rule  for  granting  or  refusing 
"  new    trials    is    that    npon    the     whole     substantial   justice 

lias  not  U'en,  or  ha-s  been,  done  to  the  pai'ties."  Et  pages  152 
l't  suivantes.  (îraliam.  On  iicicst riais  (New-York,  1S34)  pages 
-•il  2ij'.],  ;i2:î.  etc.,  se  pi-oiujnce  dans  le  même  sens.  L'Intimé 
va  essayer  d'exp«iser   qu'il   n'y    a  pas  eu    d'injustice  envers 
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l'Appelant,  et  que  la  cour  a  bien  jucré  en  refusant  <le  lui  accor- 
der un  nouveau  procès.  L'Appelant  prétend  que  le  jury  tii 
venant  à  ses  conclusions,  a  ètv  intiuit  en  erreur  par  les  ins- 
tructions du  juge  présidant  au  procès.  Il  est  donc  du  devoir 
de  l'Intimé  de  prouver  (juects  instructions  sont  en  tous  point- 
Conformes  à  la  loi.  L'Appelant  dans  ses  raisons  pour  un  non- 
veau  procès  dit  :  "  Because  the  honorable  judge  wlio  presidcl 
'  at  tlie  trial  .misdirected  the  jury  respecting  the  law  of  thecasi 
"  in  directing  them,  that,  if  they  were  convinced,  by  the  ivi- 
"  <lence  adduced  before  theni.  that  the  discovery  of  the  inviii- 
"  was  suggested  to  Plaintift'  that  it  did  not  originate  in  lii> 
'■  own  mind,  and  that,  in  the  invention,  he  was  altogetlnr 
"  assisted  by  another  person,  whether  that  per.son  had  mail. 
"  known  hiî<  intention  or  not,  the  jury  could  legally  declarf 
"  that  Plaintitl'was  not  the  invenior.'  L'Appelant  n'a  pu  ti-oii- 
ver  (|u'un  seul  auteur  à  citer  à  l'appui  de  sa  manière  de  voir 
C'est  "  Coryton."  En  lisant  les  pas.sages  cités  au  long,  la  cour 
verra  que  l'auteur  parle  d'inventions  introduites  en  Anglftiii- 
de  l'étranger,  et  non  pas  des  inventions  nées  en  Anglettaiv 
même.  L'Intimé  ne  voit  rien  dans  Coryton  (pli  soit  en  cuntni- 
diction  avec  les  instructions  données  au  jury.  L'Intimé  citini 
(|uel(|ue  passages  des  meilleurs  auteurs  ipii  ont  traité  la 
question  des  brevets  d'inventions,  afin  d'établir  quel  est  cilui 
qui,  aux  yeux  de  la  loi,  est  le  véritable  inventeur.  Johnston 
(P(itentet''s  mavnal,  London,  IS-'i-l ),  page  (52  :  "  A  man  iiiay 
"  publish  to  the  world  that  which  is  perfectly  new  in  al!  it> 
"  uses,  and  yet  he  may  not  be  the  tirst  and  true  inventor.  et 
pages  85,  40,  (53  et  (57  du  même  auteur.  Hindmarsh,  '>n  i)iii>„ts. 
page  22,  dit  :  "  To  be  an  actual  inventor,  a  person  niust  liini- 
"  self  make  the  discovery  or  invention,  it  must  originate  in  hi- 
"  own  mind,  it  unist  not  be  suggested  to  him  by  another  vVc 
pp.  23  et  24  du  même  auteur.  Per{>ignan,  Tlw  frcncJi  hor  "/-'' 
practice  of  jnitcnts  for  invention,  p]^,  A'  and  7:  Harrisotis 
Di;fefif,  vbo.  Pofent,  pp.  4074  and  407 S  ;  Robb's,  Patent  ((/>•>>. 
vol.  l,p.  1  ;  Reiitf/en  vs.  Havotruct  <il..\x  0:  Doirson  vs  ToUci'- 
j).  87  ;  Woodcock  vs.  Parker  et  ni.,  p.  1(5(5  ;  Erans  and  Hftti'-h. 
C'est  un  auteur  américain.  Norman,  Z'/c  tf  ptitentK.y.  \'y 
C^irtis,  Ldw  of  fiatentx,  p.  40.  Le  iu>mbre  et  le  poi<ls  df  C(>> 
autorités  sont  écrasants,  et  prouvent  d'une  manière  concluanU' 
(pie  le  juge,  en  instruisant  le  jury,  comme  il  l'a  fait,  s'est  con- 
formé riginireusement  à  la  loi.  LApjielant  allègue  (pie  le  ver- 
dict est  contraire  à  la  preuve.  Rolls,  Patent  vaines,  vdl.  2,  p.  •i44. 
dit  :  "  A  new  trial  will  not  be  granteil.on  the  ground  that  tli'' 
"  verdict  is  aiiainst  the  weiiïht  of  évidence,  if  there  be  some  to  I"' 
"  weighed  on  both  sides.unless  a  dear  mistake  be  shown  or  niu- 
"  nifest  abuse  of  power.  "  Ail,rn  vs.  lierniK.  Quanta  l'u.sagi-  ru 
public  d'une  invention,  voici  ce  que  les  auteui-s  disent  :  Johnson 
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l\iU-nteé>i  )iianual,p.  87."  Publie  use  inenns  a  use  iu  public so 
•  as  t<>  coine  to  the  knowled^e  of  others  than  the  inventer,  as 
C'intra<listinguishe(l  from  the  use  of  it  by  hiniself  in  his  eham- 
lifi-,"  Àrc  pp.  33  ami  37.  Hinchnarsh,  On  pdtents,  p.  111,  dit  : 
l'ul-lic  use  nieans  a  u.se  and  exercise  in  public,  not  by  th(! 
jiiiblic.  Â:c.."  p.  114,  one  solitary  instance  is  sutficient  &c., 
PI».  33.  10*s  and  110.  (Jodson,  Lîiw  of  Patents,  p.  40.  Pour 
lésuiiier,  il  est  clairement  établi  que  l'Appelant  n'est  pas  l'in- 
Vfiitour.  Jolni  West  est  l'inventeur.  L'invention  était  en 
usa<:e  publiquement  avant  que  l'Appelant  n'eut  fait  la  deman- 
(j.-  il'un  brevet  ilinvention.  Le  brevet  d'invention  a  été  accor- 
ilt'  à  l'Appelant  à  la  condition  expresse  qu'il  deviendrait  coni- 
lijt-tenient  nul,  si  l'Appelant  n'éttiit  piis  le  ])remier  et  véritable 
inventeur.  OU  si  l'invention  était  connue  ou  en  usage  dans  le 
Bas-Canada  avant  que  l'Appelant  n'eut  demandé  le  brevet 
.rinvention.  C'est  un  contrat  passé  entre  le  gouvernement  et 
l'Appelant.  Il  a  lui-même  souscrit  à  ces  conditions,  sans  les- 
(|Uelles  il  iteut  pas  obtenu  son  Itrevet,  et  maintenant  il  doit 
s'y  soumettre.  L'Appelant  n'a  à  se  plaindre  d'aucune  injus- 
tice, il  ne  perd  rien  de  ce  qui  lui  appartenait  légitimement, 
mais  seulement  un  di'oit  qu'il  avait  injustement  usurpé.  Parce 
i]ue  un  honnne  a  un  brevet  d'invention,  ce  n'est  pas  une  rai- 
sun  pour  (|u'il  ait  droit  à  ce  brevet. 

MnNDELET.  justice,  d issseiith'iite  :  Ritchie.  the  Appellant, 
instituted.  in  the  Superior  Court,  an  action  of  damages 
arfainst  Respondent,  for  infringement  of  a  patent  obtained  by 
Apptilant  from  the  government,  on  the  lÔth  June,  1848,  by 
liavinof.  in  his  sfiw  mills,  at  Lotbinière,  made  use  of  a  certain 
cliain.  with  moveable  blocks  used  for  propelling  logs  through 
the  saws  in  the  mills.  ïhe  Plaintitt"  claims  this  invention  as 
being  his  :  Défendant  says,  it  is  not,  it  was  used  long  before 
you  obtained  the  patent,  by  .several  persons,  and  in  différent 
placts.  and.  namely,  l\y  Patton,  at  St.  Thomas,  and,  by  Baptist, 
at  Tlu'ee-Rivei-s  :  you  are  not,  Itut  one  John  West  is  the  iu- 
ventor.  and  the  invention  was  known  and  used  publicl}'  long 
liof.ire  the  is.suing  of  your  patent,  which  you  obtained  subrep- 
titii-usly  and  by  fraud.  Under  the  opération  of  the  34th  eh. 
><î  tlje  i'anada  Consoliilated  Statutes,  the  case  was  tried  before 
il  jury,  to  whoni  was  submitted  the  following  questions  which 
Wiiv  answered  as  follows  :  First  Question  "  Is  Plaintiff  the 
tnie  and  tii-st  inventor  of  the  metliod  of  eonstructing  .saw 
mills  for  slabbing  logs,  and  sawing  slabs  into  boards,  in  the 
^■lid  patent  mentioned  .'' "  Ansiver.  "No."  Second  Question. 
"  Had  the  said  method  of  eonstructing  saw  mills  for  slabbing 
l-iiT^and  sawing  slabs  into  boards  been  discovered  and  made 
piililie  V)y  one  John  West,  before  the  alleged  discovery  thereof 
l'y  ti.e  VlaintiftT'  Ansu'cr.  "Vos."  Third  Question.    "Had 
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tlie  saifl  metliod  W-en  in  puljlic  use  before  the  alleged  inven- 
tion tliereof  by  Flaintifi',  ami  previous  to  his  application  fui 
ssiiil  patt-nt,  iind  to  tlie  gi'anting  of  the  sanie,  in  several  sau 
uiills  in  I>>\ver  Canada,  and  particularly  at  the  mills  bt-loii^r. 
in£r  to  the  late  William  Patt<jn,  at  St.  Thomas,  and  to  Genrcrt- 
Baptist,  at   Thrt-e-River.s  r"    Ansvei:    "  Yes,  namely,  at  tlif 
mills   of   the    hite    William    Patt<jn,  at   St.  Thomas."  Fonrih 
QoeMiuii.    ■■  Did   Plaintif!"  obtjiin   the   letters  patent  subivji- 
titiously,   and    by    inisrepre.sentation    and    fraud  ?  "   Ansiri:i'. 
"  The  jury  cannot  ^ither  from  the   évidence  that   lie  <liil.  ' 
F'iftli  Qnexfmii.     'Did  the  persons  referred  to  in  the  thiiil 
i|Ue.stion,    use    the     invention     with      the     permi.ssion     aiiil 
con.sent  of  Plaintiff,  and  with  the  view  of  testing  and  proviii!.' 
the  invention,  and  when  he  was  on  the  point  of  making  appli- 
cation for  the  said  patent?"   AnHver.  "  It  was  in  use  soiiit- 
tinie  Ijefore  the  apj.lication  referred  to,  but  net  with  the  per- 
mission of  Plaintiff,  nor  with  the  view  of  te.sting  it.  "  S'uih 
Qiusfioii.  "■  Ha.s   Plaintiff  suffered  any  and  what  damage'" 
An-'^ver.  "  We  do  not  tind  that  he  lias  suffered  any   dama^je. 
The  Plaintiff  nioved  for  a  new  ti'ial,  for  the   following  anuiiii,' 
other  rea.s<jns  :  l*-  Because  the  Honorable  Judge,  who  presideil 
at  the  trial.  misdirecte<l   the  jury,  respecting  the  law  of  tlu- 
case,  in  directinj^  them  "that,  if  they  were  cor.vinced,  b\-  tlu- 
"  évidence  adduced   before  theni,   that   the  discovery   of  tlu- 
"  invention  was  sugge.sted  to  Plaintiff,  that  it  did  not  origiiuiU- 
"  in  his  own  niin<l,  and  that,  in  the   invention,   he  wîis  alto- 
"  gether  a.ssisted  by  another  person,  whether  that  pei'Son  luul 
"  made  known  iiis  invention  or  not,  the  jury  could  legally  ik-- 
'  clare  that    Plaintiff  wîis  not  the  inventor.  "  2"   Because  the 
Honorable  Judge  ought  to  bave  instructed  the  jury,  that  the 
law  considei-s  the  Hi-st  inventor  to  Ije  the  publisher  of  the  in- 
vention by  nieans  of  a  s[>ecific{ition,  antl  that  it  is  no  objectimi 
t«>  the  claim  of  the  patentée  that  another  has  fii-st  made  tliu 
discovery,  provided  the  patentée  tir.st  introduced  it  into  public 
use  :  8"  Because  the  Honorable  Jmlge  ought  to  hâve  in.struct'-'l 
the  jury  that  the  source  whence  the  patentée  may  hâve  drawii 
his  information,  provided  it  be  iiotone  open  to  the  public,  isa 
matter    of   whicii   the   law   refuses    to    take    cognizance,  aiul 
that  the   introducer  i,>f  the  invention  into  actual  practico  is 
assunied  to  l>e  tlie  invent<n*.   I  bave  carefully  looked  over  tliis 
Cîi-se, an<i  I  tliink  that  a  new  trial  should  be  granted,  there  aiu 
s«ivenil  re{is<»ns  for  that.  viz  :  l*"'  The  Consol.   Statute  of  Ca- 
nada ch.  .'U,  .sec.  22,  enacts  that  "  no  Patent  shall  be  held  tnbe 
invalid  by  rea.son  of  such  purchjise,  sale  or  use,   prior   to  tlie 
application  for  such  Patent,  except  on  proof  of  aViandonment  uf 
such  invention  to  the  public,  or  that  such  purcluuse,  sale  or  prior 
u.se  existe»!  for  more  than  one  year  to  such   application  for  a 
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pttiit.  "  12  Vict,  cil.  24,  sec.  12.    There  is  not  a  particle  of 
eviilfucf  to  justify   the  usKUiiiption   that  .such   lias  been  tlie 
Ciisi'.  Tlif  witnessos  are  quite  uncertaiii  as  to  tlio  time,  aiid  the 
oiilv  part  of  the  évidence  which  uiay,  to  Koine  extent,  be  relied 
u]iuii,  is  that  which  bas  référence  to  the  use  of  a  pretended  in- 
\  l'Util >n  <if  the  niachinery,  eitlier  by  West  or   Baptist,   in   the 
wiiitT  of   1(S47  to  184S,  or  rather  the  casting  of  blocks  by 
Diipnis  for  Baptist,  during   that   winter,  and   Baptist    using 
tlii'  invention  in  the  early  part  of  the  suminer  1<S4<S,  as  to  wliat 
tdiik  place  in  M.  Patton's   Mills,  at  St.  Thomas,   the  évidence 
idiitliing  the  tiine,  is  so  vague  and  uncertain,  that  there  is  no 
ivliaiiee  to  be  placed  in  the  évidence,  on  that  important  point. 
2'-  I  think  the  direction  of  the  judge  who  presided  at  the  trial, 
iiiuntiniK'd  in  the  sixth  (jrief  of  Appellant  was  erronous,  it  is 
mxt  to  impossible,  when  two  or  tliree  or  more  men  of  genius 
liiive  exchanged  ideas  on  some  invention,  to  détermine  which  of 
tlieiii  is,  in  reality,  the  /?/'.s'f,  and  much  less  i\\(i  >^eciw(J  inven- 
tor.  Hfsides,  if  the  assistance   which  a  inan  of  genius  gathers 
fniiii  conversations  he  lias  had  with  others,  is  to  deprive  hini 
of  liis  patent,  why  the  saine  uiijust  and  absurd  reason,  inust 
in   thi'  .saiiie  way,  work  against  the  others,  and  who  tlien 
w  ill  lie   the  inveiitor  ?    The  resuit   will  be,   that  7h>  une  is. 
'\^   1   uni    of   opinion    the   Appellant  justly  coniplains,   that 
tlir  Karned  judge  .sliould  bave  iustrncted  the  jury,  that  the 
law  considers  the  tirst  inventor  to  the  publisher  of  the  inven- 
tion by  meansofa  si)eciHcation,  and  that  it  is  no  objection  to 
tlif  claiins  of  the  patentée,  that  anotber  bas  tirst  niade  the 
'lisfiivery,  provided  the  patentée  introduced  it,  in  good  faitk, 
intu  jiubiic  use,  I  .say,  in  (/ood  fait  h,  and  such  a])pears  to  bave 
li.tn   the  case   bere.  So   that,  theoretically   it  is  my  opinion 
tlii'  Icarned  judge  committed  an  error  ;  practically,  it  is  worse, 
Ifcause,  sui»posing  the  theory  were  correct,  the   évidence  in 
tlif  case    never    could    bave    justitied    its    being  applied    to 
'listioy  the  Appellant's   rights,  such  as  obtained  by  means  of 
liis  patent.  4"-'  1  consider  the  verdict  not  to  be  reiidered  rigbtly 
ayainst    Appellant,    U})on    iiun-e    conHict  of  évidence,   which 
wniild  bo  no  cause   for  granting  a  new  trial,  but  against  the 
•  viilt  lice,  such  as  rejiorted    before  the   Court,  and   altogether 
witliout  évidence   to  justify   it,  and  this  cireumstance   is  an 
aii^wcr  to  the  (objection  which  is  rai.sed  to   the  grantiug  of  a 
III  \v  trial,   namely  :  that   the  court,   by  so  doing,   would    be 
intritVriiig  with  the  pi-ovince  of  the  jury,  and  transcending  its 
\»>\\\T  :  n')W,  tins  is   not  only  untenal)le  in  theory,  ami  con- 
traiy  to  piinciples  of  law  well  knowii,  iiivariably  acted  upon, 
in  al!  casL's  were  there   is  no  évidence  to  warrant  a  verdict, 
ainl  ivideiice  coiitrary  to  the  verdict,  but  this  very   Court  of 
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Appeals,  luis  interfered  in  tlu' case  of  Be((udr>j  and  Pii2^in,(]) 
wheroin  the  évidence  wuh  so  contradictory,  that  no  two 
witnesso.s  afi^reed  as  to  the  fact,  so  as  to  justit'y  and  niakc  it 
incinnl  ent  upon  the  jury  to  return  a  vei'dict  for  the  Defeiidiiiit. 
A  motion  was  niade  for  a  new  trial,  it  was,  of  course,  at  (nicf 
l'efused  liy  the  Superior  Court,  there  being  no  reason  to 
disturl)  such  a  verdict  of  ac(|uittal.  The  Plainliff'appealed  to 
to  tins  Court.  Tins  court  interfered  and  grant(!d  a  new  trial. 
The  case  of  Beaudry  was  a  case  were  the  jury  had  acquitttd, 
the  présent  is  one  of  a  verdict  which  lias  the  eflect  of 
annulling  a  patent,  and,  and  that,  upon  évidence  the  iiiost 
unsatisfactory,  this  would  be  no  invasion  of  the  power  of  tlic 
jury,  but  a  prf)ceeding  fully  recognizing  the  property  of  ii 
freah  investigation  V)j'  the  jury,  so  as  to  do  justice  to  tho 
parties,  the  more  so,  that  it  is  reasonable  to  anticipate  a  dittc- 
rent  verdict  from  that  which  is  coniplained  of,  and  which,  iii 
ail  ])i'obability,  would  not  hâve  been  returned,  had  the  chiiioc 
from  the  court  been  of  a  différent  character.  S*^  Another  éno- 
nçons view  of  the  case,  by  the  Honorable  Judge,  laid  bcfcnc 
the  jury,  is  that  Appellant  having  had  a  block  made  by  fi 
blacksmith  in  bis  workshop,  this  amountedtoan  abandoinneiit 
of  his  invention  to  the  public  :  decidedly,  I  diff'er  from  tiic 
honorable  and  learned  judge,  although  I  bave  a  very  grrat 
rcopect  for  his  décisions  ;  the  blocks  had  to  be  niade  l)y  a 
blacksmith  in  his  sliop,  of  course  :  such  a  position,  if  truc,  if 
sustained,  would  compel  inventors  to  construct  their  owii 
machinery,  whether  able  to  do  so  or  not,  and  in  case  tlay 
could  not,  not  only  would  they  never  be  able  to  carry  mit 
their  inventions,  and  be  unjustly  prevented  from  obtaiiiiiii; 
patents,  but  the  public  would  thereby  be  deprived  of  tln' 
legitimate  fruits  of  their  geiiius  and  laltor.  6'^  The  jury  weio, 
I  apiirehend,  erroneously  instructed  by  the  honorable  and 
learned  judge,  that  they  were  justified  in  giving  such  a 
verdict  as  would  void  the  patent,  and  no  allusion  was  made  to 
the  statute  which  excepts  a  case  under  such  circumstaiicrs 
within  a  year  before  the  application  ;  upoii  the  whole,  tliere 
fori",  I  an»  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed,  and  the  motion  of  the  Appellant  for  a 
new  trial  m'anted. 

Avi.wix,  Justice  :  The  (piestions  wliich  présent  theniselvcs 
to  our  considération  in  this  cause  are  few  in  uumber,  and  oa^v 
of  solution.  The  parties  in  the  cause  bave  restricted  tlicir 
inquiries  to  one  ortwosalient  points,  viz  :  Ist  As  to  whetluT 
Ritchie,  the  Appellant,  was  the  true  and  first  inventer  of  tlio 
method  of  constructing  saw  mills  mentiom d  in  the  patent  un 
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wliich  the  action  in  this  cause  is  founded.  2nd  As  to  whether 
or  not  the  said  uiethod  of  constructing  saw  mills  had  been  dis- 
covored  and  made  public  by  John  West,  before  the  alleged 
tliscovery  by  the  Appelhmt,  Ritchie,  and  previous  to  his  ap- 
plication for  the  patent  and  to  the  granting  of  the  sanie,  and 
wliother  the  said  method  was  in  public  use  in  several  saw 
mills  in  Lower-Canada  previous  to  the  said  discoveiy  by 
Ritcliie,  and  to  his  application  for  a  patent,  and  3rd.  Did  or 
(lid  not  Plaintitt'  sufier  damages.  ïhese  (juestions,  with  one  or 
two  others,  wex'e  duly  submitted  to  the  jury,  and  were  ail 
iinswered  in  a  inanner  favorable  to  Respondent.  The  évidence 
offered  for  the  considération  of  the  jury  was  by  that  jury 
coiisidered  sufficient,  and  to  iny  uiind  also  was  most  conclu- 
sive  and  satisfactory  in  establishing  the  pretensions  of  Res- 
pondent ;  in  my  opinion  the  judge  presiding  in  the  court 
below  entered  at  too  great  length  into  the  question  of  law, 
but  tins  did  no  manner  of  harni.  In  the  case  of  Papin  vs. 
Beaiulry,  cited  by  the  honorable  Mr.  Justice  Mondelet  in  his 
remarks  just  now  delivered,  as  a  case  parallel  to  the  présent 
one,  in  which  case,  notvvithstanding  the  verdict  of  the  jury  the 
judgment  of  the  court  beiow  was  reversed  by  the  court  hère, 
the  verdict  was  clearly  wrong,  being  given  in  ahnost  direct 
contradiction  to  the  évidence.  In  the  présent  case  the  e\  idence 
is  clear  and  deci.«ive,  fully  inaintaining  the  jury  in  the  con- 
clusion they  arrived  at,  and  justifying  the  verdict  rendered. 
Untler  thèse  circunistances,  and  as  this  court  is  always  careful 
in  the  considération  of  judgments  rendered  by  the  court 
below,  and  particularly  of  those  founded  on  the  verdict  of  a 
jury  I  concur  with  the  niajority  of  the  court  hère  that  the 
judgnient  of  the  court  below  ought  to  be  contirmed.  {12  D.  T. 
'h.  C,  p.  49. 

HoLT  et  lRViNE,pour  l'Appelant. 

JoLY,  pour  rintiujé. 
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VENTE.— LOCATION-GARANTIE. 

Queen's  Bench,  Appeal  Side,  Montréal,  7  mai  1856. 

Before  :  Sir  L.  H.  LaFontaine,  Bart,  Chief-Ju.stice,  DuvAL 
and  Caron,  Justices. 

Douwix  et  al.,  Appellants,  and  Hutchins  Respondent. 

Jvgè  :  Que  l'acquéreur  condamné  à  délaisser  un  héritage  sur  action  en 
ilicluration  d'hypothèque,  a  son  action  en  indemnité,  du  montent  qu'il 
a  délaissé  contre  ceux  qui  sont  tenus  de  le  garantir  du  trouble,  lors 
nu'iiie  que  l'héritage  ne  serait  pas  encore  saisi,  et  qu'il  n'aurait  pas  mis 
H's  garants  en  cause  sur  la  demande  principale. 
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The  action  wîih  instituted  by  Uespomltînt  uiidor  tlie  followiiijr 
circvuiistances.  On  tlio  I7tli  May,  KS45,  Henry  Wait  sold  a  lot 
qf  land  to  tho  firni  of  Hutchins  and  Bir.ss,  for  £200,  with 
promiHe  of  warranty  against  ail  encutnbrances.Tlie  partnership 
of  Hutchins  and  Birss  haviiifij  lto(>n  dissolvcd,  Hutchins  tlir 
Rospondent,  reniained  sole  proprietor  of  tlie  lot  of  ground.îuid 
was  invested  with  ail  thc  clainis  and  rights  of  the  cojiart- 
nership  in  respect  of  the  purchase.  On  the  4th  July,  iN-i.'), 
Wait  as.signed  to  Appellant,  Dorwin,  the  balance  of  tho  pri(.(' 
of  saiil  lot,  to  wit  ;  £100,  payable  by  annnal  instahnents  of 
£20,  with  interest,  and,  on  the  30th  of  the  sanie  niontli,  the 
transfer  was  duly  signified  to  Kespondent.  Thc  Eesponduiit, 
afterwards,  discovering  that  the  lot  in  question  was  uiortoiio;(Ml 
to  the  Montréal  Provident  and  Sa\ings  bank,  for  a  very  lurifi' 
suni,  declined  further  paynient  in  conséquence.  On  the  "iiitli 
Octobei',  1850,  there  l)eing  then  remaining  due  of  the  purelmsu 
nioney  £78  Appcllants,  jointly  and  sevei'ally,  contractcil  spc- 
cially  with  hini  in  the  ternis  following  :  "  In  considération  of 
"  Hutchins  paying  the  above  suni  of  seventy  eight  poniids, 
"  we  agrée,  jointly  and  severally,  to  hold  hanuless  and  indeiri- 
■'  nify  Hutchins,  against  any  and  every  demand  that  niay  at 
"  any  tinie  be  brought  against  hini,  as  proprietoi-  of  thc  ival 
"  estate  above  referred  to,  either  V)y  the  Montréal  Proxitleiit 
"  and  Savings  Bank,  or  by  any  other  parties  whatsoever  :  and, 
"  we  furthiîr  agrée,  that  as  soon  as  Hutchins  shall  hâve  ])ai(l 
"  up  the  full  balance  of  thc  considération  payable  under  the 
"  deed  of  sale  before  mentioned,  we  shall  obtain  for  Hutcliiiis 
"  a  notai'ial  discharge  of  ail  ptirchase  nioney  payable  midor 
"  said  deed,  and  shall  aiso  exécute  in  lus  favor  an  agrceiiieiit 
"  in  writing,  before  notariés,  by  which  we  shall  become  secii- 
"  rity,  jointly  and  severally,  that  Hutciiins,  his  heirs  or  assigns, 
"  shall  never  be  troubled  or  inolested,  for,  (n'  by  reason  of,  aiiy 
"  claini  which  the  bank,  or  any  other  party,  niay  prétend  to 
"  hâve  iipon  said  real  estate,  anterior  in  date  to  the  date  of 
"  the  deed  of  sale.  Montréal,  twenty-sixth  of  October,  1<S50. 
"  Signed,  C.  UoHWiN,  Edwin  Atwater."  The  reniaining  sum 
of  £78  was,  in  consecjuence,  paid  to  Dorwin,  and  com])k'te(l 
the  full  satisfaction  of  the  price  of  the  lot  of  land  in  question. 
On  the  lOth  of  April,  1852,  an  action  en  dêchiration  d'Iinpv- 
thèqne  for  £2,500,  and  interest,  was  instituted  in  the  .Superior 
Court,  at  Montréal,  by  the  Montréal  Provident  and  Savinif'^ 
Bank,  against  Rospondent,  as  tiers  détenteur  of  the  lot,  of 
which  action  Appellants  were  notified  by  notarial  acte  of  the 
20th  of  the  sanie  vnonth  of  April,  by  which  notification  tlioy 
were  reqxiired,  in  the  ternis  of  their  contract  of  spécial  war- 
ranty, to  hold  Respondent  harndess  and  indeninified  against 
the  action,  failing  which,  that  lie  would  abandon  and  délalatiCf 
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l'v  jiinfice  tlie  lot  of  latul  in  question.  No  notice  was  taken  by 
Aj)[)('llants  of  tliis  notification,  and,  on  tho  81st  of  May,  1852, 
il  )uilji;iiient  en  déclaration  (V hypothèque,  was  reiulered  ufjainst 
KcsiMitidont  in  that  action  for  the  mun  of  £2,500  and  interest, 
and  a  copy  of  the  jndj,Miient  waa  sei'ved  upon  liim,  on  the  Oth 
of . Finie  follovvin^.  Upon  the  intimation  thereof  to  AppeUant 
Ddiwin,  tlu;  hitter  suf^gested  the  iinnuidiate  délaismvient  of 
tlic  lot  hy  Respondcnt,  and  proniised  to  reiniburse  hiin,  in  the 
follon'iiiff  terms  :  "  VVith  référence  to  your  note  of  the  lOth 
"  inst.,  relative  to  the  Wait  property,  the  best  thing  to  do  is 
"  to  deliver  up  the  property  at  once,  in  coinpliance  with  tlie 
"  judfïnient  and  let  it  be  sold  by  the  autliority  of  justice.  V'ou 
"  uikI  T  can  ai'range  the  inatter  between  us  arising  out  of  tho 
"  atlîiir  without  trouble,  I  hâve  no  doubt."  On  the  17th  of  June, 
tlie  (léldisscment  by  Respondcnt  was  duly  made,  and  a  curator 
appointée!  for  the  purpose,  in  vvhose  possession  the  lot  still 
aiiiaiiied  at  the  tinie  of  the  institution  of  the  action  by  Res- 
pdiidctitagainst  Appellants.  The  purchase  money  paid  by  Res- 
pondont  for  the  lot  amounted  to  £200,  and,  with  interest  to  the 
ilato  of  the  action  added,  was  £268  9  6,  of  which  £40  was  paid 
to  Wait  £1{)7  8  1  for  instairnents  and  interest  to  Appellant, 
l)or\vin,and  9s.  4(1., for  municipal  taxes  on  the  lot.  By  the  action 
K(.H|)on(lent  claimed  from  Appellants  £275,  as  and  for  damages 
liy  liiiii  sustained  by  reason  of  the  judgment  en  déclaration 
d'Iii/pothèqae,  and  abandonment  of  the  lot  of  land.  The  Appel- 
lants hâve  set  up  no  affirmative  matter,  in  avoidance  or  dis- 
cliartjc,  but  contented  themselves  with  a  plea  of  gênerai  dene- 
ffation.  On  the  19th  april,  1854,  the  Superior  Court  rendered 
tlie  f(jllowing  judgment  :  "The  Court  considering  that  Plain- 
tif! liatli  established  the  material  allégations  of  his  declai'a- 
tion,  and  that  he  is,  by  reason  of  the  agreement  and  under- 
taking  of  Défendants,  therein  set  forth,  and  of  the  délaisse- 
riiciit  liy  hini  Plaintitf  made,  under  the  judgment  in  that 
liehalf  rendered,  whereby  he  hath  sufi'ered  éviction  of  and 
froni  the  land  and  premises  in  the  déclaration  described,  and 
l»y  law  he  is  entitled  to  recover  of  and  from  Défendants, 
juintlv  and  severally,  the  price  and  sum  of  money  by  liim 
]iaiil  for  the  land  and  premises,  that  is  to  say,  the  sum  of 
C2()0,  doth  adjudge  and  condemn  Défendants,  jointly  and 
Hcveially,  to  pay  to  Plaintiff  the  sum  of  £200,  being  the 
aiiiountof  the  price  and  purchase  money  by  him  paid,  for  and 
on  account  of  the  purchase  and  acquisition  of  the  land  and 
premises,  under  and  by  virtue  of  the  deed  of  sale  in  the  decla- 
mtion  set  forth,  with  interest  from  the  29th  july,  1852,  date 
of  tlie  service  of  process,  and  costs  of  suit."  From  this  judg- 
ment the  présent  appeal  was  instituted,  and  the  reasons 
ui'ged  by  Appellant,  are  the  foUowing  :  That  Respondent  was 
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)ijf^'rit'VC'(l  »in»l  troubk'd  Ity  tliL-  liypothtîcary  iictioii  hein;; 
liruu^dit  u^iiiii.st  liilii,  Ulid  liy  tlu!  nrh;  (h-  drlu isscnn'iil  wuul- 
liy  liiin  ut  tlif  otlict'  ol'  tlii'  protliDiiotiiry,  udiiiits  of  iio  doiiLt 
Itiit  it  is  ('(juiilly  certnin  thiit  tlic  iciiu'dy  (Iciimiidt'd  \>y  tlir 
déclaration,  and  tlu;  ono  aHoi'dcd  by  tlie  jnd^nu'nt,  caniiut  lu 
sviHtaincd  or  cuiiHi'int'd.  A  person  Hubjcctt.'d  to  an  liypotliccarv 
action,  lias  tlircc  modes  ot"  j)j"ot(,'ctin<^  hinisclt".  Tlic  tirst  liy  an 
action  eu  ijiiravtir,  with  tlic  conclusion  tliat  tho  j/tiraul  (lu 
intervcnc  and  cause  tlie  (rouble  to  he  reinove<l,  or  indeninil'v 
tlie  (lélerileur.  The  second  is  \>y  a  séparât»;  action,  deniandinj; 
tlie  l'esiliation  ot'  tlie  decd,  tlic  restitution  ol'  tlie  price,  iukI 
otieiiiij^  to  return  tlie  property,  and  ail  liis  ri^lit,  titl<'  ami 
interest  tlierein.  The  third  i.s  tlie  action  ol'  damages  t'or  tln' 
loss  of  tlie  property  \>y  tlie  délainneinent  and  sale,  constitut- 
iug  tlie  lejxal  éviction  \vhicli  warrants  tins  last  action.  "  TIm; 
action  ot'  Kespondent  does  not  helong  to  any  one  ot'  the  tiacr 
classes,  and  the  jud^inent  is  not  warranted  by  any  ruies  aji- 
plicable  to  tliis  subject.  The  déclaration  narrâtes  the  facts, 
assertin^  the  ilélawseme.nt  at  the  office  of  the  prothoiiotary  ; 
but  no  allégation  of  subséquent  sale  and  adjudication,  uiid 
concludes  for  an  indeninity  in  damages.  The  judgment  does 
not  aft'ord  the  reniedy  demaiided,  but  adjudges  the  restitutimi 
of  the  price  paid  for  the  land,  as  if  the  action  had  liccii 
brought  under  the  .second  class,  but  entirely  oniitting  the  im- 
portant considei'ation,  that  before  any  success  could  be  acliiev- 
ed  by  Kespondent,  lie  must  hâve  oli'ered  to  transfer  liis  titlf 
to  the  property  tu  Appellantà.  He  could  not  be  at  one  aiiil 
the  sanie  time.  ovs'ner  of  the  lot,  and  obtain  restitution  of  tln' 
price.  Indeed,  no  such  demand  was  made,  and  the  judgiiK.nt 
lias  exceeded  the  conclusions  of  the  dechu'ation  by  its  awanl, 
and  if  such  demand  had  been  made,  the  judgiiKnit  could  luit, 
and  ought  not  to  hâve  granted  it.  The  Kespondent  was  in 
error  in  supposing  that  lie  was  deprived  of  the  property  1  v 
the  déUiinscme7it,  without  subséquent  sale,  and  the  Judgiiiciit 
in  grantiiig  an  indeninity  as  for  a  total  Icjss  of  the  proiieity, 
sanctioned  that  error,  at  the  expense  of  the  plainest  rulcs  of 
law.  The  pro])erty,  after  the  déluwf<ement,  must  hâve  beloiiyiil 
to  some  person.  It  could  not  belong  to  the  vendor  or  (jaravL 
it  could  not  belong  to  the  hypothecary  creditor,  but  it  (li'l 
belong  to  the  deUii-ssant,  Kespondent,  and  could  oiily  '" 
alienated  in  thèse  proceedings  by  the  linal  adjudication  ami 
sale.  In  the  event  of  the  mortgage  being  entirely  paid  befoiv 
the  day  of  sale,  the  property  could  not  be  sold,  and  woiiM 
revert  to  the  délaissant.  In  the  event  of  a  niuch  larger  siiiii 
being  obtained  at  the  sale  than  would  discharge  the  mort<,'aj^'t'. 
the  surplus  would  belong  to  Kespondent,  clearly  establishiiif,' 
the  injustice  of  such  a  decree.  It  cannot  be  j)retended  cveii 


i)K  i-.v  l'UoviNcK  DM  gm^:iii:(". 


Kir, 


•)  f 


tlmt  im  action  on  tlxî  caso  wouM  lio  l»y  Apprlliiiits  to  rccovcr 
hfick  tlii'  i>i'o]M'rty  or  tlu^  sui-pliiH  iit'ttT  huIi-,  in  tlit!  t-vt-nt  oi' 
citlii'i"  ot'  tlu!  iibovc  sii[)|)ositi()nH  ocourrin^.  The  iniHWor  to 
siicli  un  action  would  bu:  tlu;  tluniand  on  tln'  part  oï  llt'H[)on- 
(Iciit  was  not  for  an  MidtMunity  For  al)sohitt'  éviction,  Itut 
iiifrcly  for  an  indciiiiiity  for  a  troul)lf  to  hi.s  posH(!ssion  ;  and 
thc  court  iiavinfi;  indi-nmificd  liini  for  tliat,  l)y  ordcrin^' tho 
n'stituti<tn  of  tlu;  |)rict',  did  not  déclare  hi.s  ri<,'}its  undei*  thc 
l.iw  of  tlie  land  forfeited."  'IMie  Court  of  Quoen's  Ueiicli,  con- 
sidcrJM^  tliat  tlit-re  was  ni>  error  in  tlie  judj^nient  appealed 
fioiii  cftnHrnied  tlie  saine  witli  costs.  (  l'2  />.  T.  H.  ('.,  p.  (iM.)    . 

Sri 'A  in",  for  Appidlants. 

KosK  and  MoNK,  for  KeH|)ondent. 


PR0CEDURE.-PROTONOTAIRE.-C0MPETENCE. 

Qli:i:\'s  Hkxcii,  AiM'EAI.  Sidk,  Quehec,  17  Deceniber,  ISill. 

Delnre  Sir  L.   H.   La  Fontaine,  Hart,  Cliief-Justice,  Aylwix, 
DrvAi,,  Meuedith  and  Mondkmot,  Justices. 

CociiitAN,  Appellant,  and  Benson,  et  (ti,  Kespondents. 

Jni/é:  (l\w  le  protonotaire  ne  pent,  en  vertu  de  la  L'L'e  Vict ,  cli.  5,  hcc. 
11,  rendre  jnj;enient  eu  vacance  dans  une  cause  entre  conunerçant  tit 
(•iiiiinicr(,'ant,  ([noitiue  l'action  soit  portée  sur  un  compte  eu  détail,  si  la 
(Iciiiiiiide  n'est  pas  pour  eH'ets  vendus  et  livn's,  ou  pour  aucun  articlçj 
vendu  et  livré,  ou  {x)ur  argent  prêté.  (1) 

MKltEDlTH,  Justice:  The  action  in  tlie  cvjurt  bolow  was 
liiou^dit  by  tlio  présent  Kespondents,  niercliants  and  copart- 
ui'is,  to  recover  a  suni  of  $100  yYo  *^^^^'  ^.o  tliein  by  Appcdlant, 
a  niaster  of  a  ship,  for  tlic  whart"aj[re  of  liis  vessel,  and  for 
otlicr  suiiis  disbursed  on  bis  account.  The  déclaration  is  in  tli« 
usuai  forui  :  and  tlu;  bill  of  pai'ticulai-s  is  as  foUows.  "  (^uebec\ 
lôtli  June,  18()0.  Ca[)tain  Cochran  and  Owners,  Oceav  Wdve, 
to  Benson  &  Co." 

Mooi'afro i?44.()0 


F)iitteau  hire,  M.  G,  W.  1.  Staves  at  i?l.()()r' . 


10.00 


<lo      20  cords  Lathwood,  at  85  cts 17.00 

do      900  stanlard  deals  for  poop,  at  SI. 20.  .      ll.O.S 
do      1518      do  do  8rd  (piality,  at  S1.20.     18.21 


S100.84 


Tho  Défendants   having   niado  default  to  appear,  and  an 
affidav^*^  of  one  of  Plaintilis  having  been  filed,  as  tlie  statute 

(1)  V.  art.  89,  90,  91  et  897  C.  P.  C. 
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requires,  judgment  was  rendered  by  the  prothonotarv  in 
iiccordance  with  the  1  Ith  section  of  the  22  Vict.,  ch.  5  :  iiy 
which  it  is  provided  that  the  prothonotary  may  render  jiultr- 
inent  in  exparte  cases  "On  any  account  stated  in  détail  betwoin 
'  trader  and  trader,  or  between  trader  and  non-trador.  (ir 
"  between  non-traders  for  jjoods  sold  and  delivered,  ov  for 
"  any  article,  or  things  sold  and  delivered,  or  for  niotny 
"  lent."  (1)  The  Appellant  contends  tliat  the  prothotiotiuv 
had  no  power  to  enter  up  judgment,  because  it  does  iiut 
appear  that  the  account  in  question,  was  for  "  goods  koM 
and  delivered,"  or  "  for  any  article  or  thing  sold  and  delivered 
or  "  for  money  lent."  The  objection,  thus  urged  would  be  godl 
if  the  action  were  between  non-traders  ;  but  as  between  trailtr 
and  trader,  or  between  trader  and  non  trader,  the  prothonotarv. 
under  the  exprès-  words  of  the  statute,  can  render  judgiiunt 
oyi  any  account  stated  in  détail.  The  législature  hâve  1  iliiiik 
inade  one  provision  as  to  accounts  in  détail,  whether  bet\\  ceii 
trader  and  trader,  or  between  trader  and  non-trader;  and  aii- 
other,  and  différent  provisions,  as  regards  accounts  in  détail 
between  non  traders.  With  respect  to  the  first  two  classes  of 
accounts,  the  prothonotary  lias  jurisdiction  whatever  niaj'  lie 
the  causes  in  which  such  accounts  hâve  their  origiii  :  but  with 
respect  to  the  thin^  class  of  accounts  the  prothonotary  lias 
not  jurisdiction  unless  the  accounts  be  "  for  goods  sold  ami 
"  delivered,  or  for  any  article  or  thing  sold  aud  delivered,  or 
"  for  money  lent."  It  was  evidently  the  intention  of  the  le<fis- 
lature  to  niake  a  distinction  between  the  demands  of  traileis 
and  those  of  non  traders  ;  and  if  the  courts  hold  that  the 
prothonotary,  under  the  foregoing  provisions  of  law,  Ccainiot 
exercise  jurisdiction  with  respect  to  an  account,  stated 
in  détail,  due  to  a  trader,  unless  such  account  be  "  for 
"  goods  sold  and  delivered,  or  for  any  ai'ticle  or  thing  sold 
"  and  delivered,  or  for  monoy  lent."  Then  the  important 
distinction  intended  to  be  made  by  the  législature  will  !«• 
deprived  of  any  effect  ;  and  twelve  of  the  twenty-seven  wdi'ds, 
in  which  the  provision  of  law  under  considération  is  embodied, 
luust  be  treated  as  mère  surplasage  ;  and  the  statute  may  then 
be  read  as  if  ail  the  words  between  "  détail,"  in  the  tîrst  line 
of  the  paragraph  under  considération,  and  the  word  "  for.  in 
the  third  line  of  the  same  jjaragrapli  were  oiiiitte<l  ;  ami  that 
paragraph  would  then  best  be  read,  not  in  the  words  of  the 
statute  lxK)k,  but  as  follows  "  on  any  account  stated  in  détail 
"  for  goods  sold  aud  delivered,  or  for  any  article  oi-  thini: 
"  sold  and  delivered,  or  for  money  lent,"  leaving  out  the  woiils 
"  between  trader  and  trader,  or  between  tratler  and  non-tiadii', 


(1)  Consol.  statutes  Ij.  (\,  ch.  83.  sec.  113,  j).  742. 
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'•  oi-  lictween  non-traders."  Tins  wonld  porhaps  be  an  iinprove- 
incnt,  hccauso  ihe  words  of  tlie  statu  te  witli  respect  to  accouuts 
(lue  to  traders  seem  rather  too  gênerai ,  but,  if  it  would  be 
ail  iiiipi'ovement,  it  is  one  witliin  the  province,  not  of  a  court 
ot'  justice,  but  of  the  lotrislature.  For  thèse  reasons,  I  ani  ot 
ii]iiiiioii  that  the  view  takci  by  the  prothonotary  of  the  law 
a])plicable  to  this  case  is  ri^ht,  and  that  the  appeal  ought  to 
lie  (lisniissed. 

.MoN'DELET,  Justice  :  The  Respondenùs  are  rnerchants  and 
copartnei's,  Appellant  is  a  ship  master.  The  question  is  as  to 
lunv  the  court  should  interpret,  cap.  ÎS.'Î,  sect.  113,  subdivisioii 
'.].  cous,  statute  of  Lower  Canada,  20  Vict.,  chap.  44  §  cS7. 
'  On  aii}^  account  stated  in  détail  between  trader  and 
trader,  or  between  trader  and  non-trader,  or  between  non- 
trailcrs  '"ir  £roods  sold  and  delivered,  or  for  any  article  or 
tliiui;'  soi  iiid  delivered,  or  for  nioney  lent."  It  is  contendcd 
liy  Appellant  that  it  not  appearing  that  the  debt  was  "for 
^foods  sold  and  delivered,  or  for  any  article  or  thing  sold  and 
delivered,  or  for  inoney  lent,"  the  prothonotary  liad  no  juris- 
ilictiou  over  the  matter,  and  consequently  no  right  to  enter 
up  judgment.  The  difficulty  arises  ont  the  want  of  a  comnia 
at'tcr  the  M^ords  "  or  between  non-tradex'S,"  Appellant  infers 
that  ail  that  follows  thèse  words  are  to  be  taken  as  connected 
with  ail  the  preceding  classes  of  parties.  On  the  other  hand, 
it  is  said,  that  the  latter  part  of  the  section,  refers  only  to 
non-traders,  and  that  the  prothonotary  had  jurisdiction. 
F(ii(ft'  iVim  point  Martin  perdit  son  âne.  Sliall  we  say, 
''faute  d'une  virgule,  l'Appelant  2^c>''lit  •'fon  appel."  The 
french  ti'anslation  is  the  same,  no  comma  after  "  on  autres 
noii-roiiDnerçants,"  Statuts  Refondus,  B.  C,  p.  755.  I  ani  of 
opinion  that  the  latter  part  of  the  phrase  refers  not  only  to 
tlie  class  of  non-traders,  liut  to  dealings  between  trader  and 
trader,  and  between  trader  and  non-trader,  and  those  transac- 
tions inust  be  liniited  to  "  goods  sold  and  delivered,  or  for  any 
article  or  thing  sold  and  delivered, or  for  money  lent"  ;  otlier- 
wi^it'. by  nieans  of  the  words  "or  any  account  stated  in  détail" 
U'iving  to  the  prothonotary  an  unliniited  jurisdiction  on  ail 
soi't.s  and  kinds  of  affairs,  provided  there  be  a  detailed  state- 
ineiit,  and,  therefoi'e,  the  prothonotar}-  had  no  jurisdiction.  Tn 
that  case  it  inight  be  said  there  was  no  Court,  no  judgineiit, 
tlie  whole  is  a  nullity  :  how  then  can  there  be  an  appeal  ? 
Ifiiw  can  this  Court  take  cognizance  of  what  lias  no  existence  ? 
riiis  dcserves  serions  considération.  In  that  view  of  the  case, 
mil'  iiiight  be  of  opinion  we  should  siniply  disniiss  the  appeal. 
The  îiarty  aggrieved  would  hav(!  to  seek  a  reinr;ly  in  another 
way,  and  test  the  validity  of  the  judginent  by  nieans  of  an 
"pliiisition  or  an  action  on  the  case.     Hut,  upon  mature  consi- 
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aération,  I  hâve  come  to  the  conclusion  that  this  is  u  case 
analogous  to  one  where  there  has  Ijeen  an  exception  dédinn- 
foire  for  want  of  jurisdiction.  I  therefore  think  tliere  is  Ciiuse 
for  appeal.  Whereupon  there  should  be  judgment  as  in  siini- 
lar  cases,  I  mean  where  there  has  been  an  exception  à  la  forme. 

Judgment:  Seeing  that  the  prothonotary  was  notwanuiit- 
ed,  by  the  statute  in  entériner  up  judgment  against  Appelhuit 
upon  the  account  pro«luced  by  Respondents,  and  tiled  in  tlit- 
Court  below  ;  and  that  the  wliole  proceeding  is,  therefore, 
vitiated  :  it  is  considered  and  adjudged  that  the  sauie  be  aiid 
it  is,  hereby,  annuUed,  set  aside  and  vacated,  and  Appelhuit  i 
hereby  perniittea  to  départ  the  Court,  without  day.  Dinm 
tientibus.  Duval  and  Meredith.  Justices.  (12  D.  T.  B.  C,  j>.  74.) 

JoXES  and  Hearx,  for  AppeUant 

HoLT  and  Irvixe,  for  Respondents. 


POSSESSION.-PBESGRIPnON. 

Privt  Couxcil,  12th  Jaly,  1867. 

OX  APPEAL  FROM  THE  CoURT  OF  QUEEX's  BeN'CH  OF 

LowER  Canada. 

Présent:  Lord   CAiRXS(Lord  Justice),  Lord  Justice  TuUN'Ei!, 

Sir  Edward  Valghax  Williams,  and  Sir  Richard 

ToRix  Kixder-slev. 

James  Macdoxald,  AppeUant,  and  James  Lamue,  Respondont, 
and  Mary  Nickle  et  al  Respondents. 

Action  by  Seigneur  to  recover  posses.'^ion  of  a  pièce  of  ungranted  laïul 
forming  part  of  bis  Seigruurie,  against  a  party  daiiuing  under  an  in- 
formai deed  from  one  who  bad  no  title-deed.  but  w  lio,  witb  Défendant, 
bad  been  in  undisturbed  possession  for  tbirty  years  :  HeM  (affirniin'^' 
the  judgment  oftbe  Court  of  Queen's  Bench  for  Lower-Canada),  that 
the  piea  of  predcriptioii  of  tliirty  years'  jx-ssession  was  a  bar  to  tlio 
action,  as  first,  tliat  it  niade  no  diiferf  nce  that  duriuj.  tlie  time  of  >U('l 
adverse  possession  the  St-igtuui  bad  under  the  Staïute,  (itli  Ctbo  IN', 
ch.  59,  for  the  extinction  of  feudal  and  seigneurial  riglits  in  the  i'ro 
vince  of  Lower  Canada,  surrendered  the  SdgiKiirie  to  the  Crown  tnr 
the  purfHJSe  of  commnting  the  tenure  into  free  and  conimoi'.  soca^'o, 
the  issuing  oftbe  Letters  Patent  r^irantiug  the  saine  Vjeing  utio  Jlulu 
with  tlie  surrender  to  the  Crown,  and  that,  l>oth  hy  the  ancient  Frcmli 
Law  in  force  in  Lower  Canada  as  by  the  Englisii  l>aw,  prt'3criptii»ii 
ran  in  favour  of  a  party  in  actnal  piiS.Nession  for  tbirty  year.*  ;  uiid 
secondly,  that  .such  a<iverse  po-st-ssii>n  enured  m  favour  of  a  party 
deriving  title  to  the  land  tbiongli  bis  predecessor  in  ^«-Hession. 

Held,  further,  that  -uch  juncti  >n  of  iK«8ession  did  not  requirc  a 
title,  in  it.seif /r(i/i.«/a//>''/»^ /»n)/)nY/é,  from  une  possession  to  tlie  otiicr  ; 
but  that  any  kind  of  informai  writiug,  *ou*  fiing-privé,  8upi)orti'd  by 
verbal  évidence,  waa  sitiicient  to  wtablisli  the  trauâfer. 
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Tho  Appeals  in  thest  cases  were  from  the  décisions  of  tlie 
CiHirt  of  Qneens  Bencli  in  Louer  (kmada  in  two  petitory  uc- 
tiiins,  liroucjht  liy  Appellant  against  Rospondent  to  recover 
possession  ot"  certain  lots  of  land,  descril»ed  as  severally  con- 
taiiiin^'  '213  acres  and  193  acres,  and  known  as  Lot  10  in  the 
ôth  raiijfe  of  Bu^-ieltoicn,  in  the  J)istrict  of  Montréal,  and  for 
mes, II'  profits  and  damages.  Both  actions  were  brought  in  tlie 
District  Court  of  Movireal.  The  tacts  and  pleadings  were  the 
siUiie  in  iH^th  ca-ses.  Tlie  déclaration  in  the  Hrst  action  alleged, 
tliat  «>n  the  20th  of  October,  1832,  the  Hon.  Edward  Ellice 
was.  antl  for  more  than  twenty  years  had  been,  in  possession 
i)f  tlie  ungranted  lands  ot"  the  Seiipiearie  of  lk'<iaharnol>i, 
iiicludinfj  the  land  claimed  in  the  action,  that  on  that  date  he 
surniidered  them  to  the  Crown,  and  that  the  Crown  by 
Letters  Patent,  regranted  them  to  him  in  free  and  conunon 
socage.  The  déclaration  then  alleged  a  title  in  Plaintifi'  to  the 
lau  1  in  question,  derived  from  Ellice,  and  averred  that  Défen- 
dant, about  the  year  1850,  had  taken  possession  of  the  land, 
ami  had  ever  since  kept  it  from  PlaintitF,  received  the  rents 
and  profits,  eut  down  trees  ;  and  prayed  that  Plaintiti'  be 
(leclared  owner,  and  Défendant  adjudged  to  deliver  up  tho 
lauds,  and  repay  the  rents  and  profits  he  had  received,  with 
£100  as  damatjes.  Défendant  pleaded  in  substance,  first.  a  plea 
of  r//().»v'  jiKjée.  alleging  a  previous  action  by  one  Mary  Bail 
aijaiiist  Défendant  to  recover  the  same  land,  wherein  judg- 
inor.t  was  given  for  Défendant,  and  that  Plaintiff  was  the 
représentative  of  Bail.  Second,  that  neither  Plaintiff,  nor  an}' 
of  those  through  whom  he  traeed  his  title,  had  ever  had  pos- 
session of  the  land,  or  any  delivery  or  tradition  ofseisin  of  it, 
but  that  Défendant  and  his  pi'edecessor  had  always  had  pos- 
.séssion  of  the  land  adversely  to  them.  Third,  that  Plnintifi's' 
priHleees.sor  in  estate,  Silas  Bail,  had  not  received  any  déli- 
rniiur  ih'  leijs  from  the  légal  représentatives  of  Mary  Bail. 
Fourth,  Ihat  tlie  Letters  Patent  only  granted  lands  which 
Ellice  had  lH?en  previousjy  possessed  of,  and  was  entitled  to 
surrender;  that  Plaintiti"  had  shown  no  title  in  Ellice  previous 
to  tlie  Lettei-s  Patent  :  and  that  l^efendaut  had  been  in  pos- 
session of  the  land  for  more  than  twenty  years  previous  to 
I>i82,  and  that  Ellice.  therefore,  was  not  entitled  to  surrender 
tlit'in.  Fifth.  a  plea  setting  out  the  original  grant,  by  Louis 
.\I\  i>f  France,  of  the  Seigneurie  of  Biidikarnols,  and  alleg- 
iiiir  that  the  land  in  question  «''"d  not  corne  within  the  limits 
iif  tlic  orjtrinal  yfrant  :  and  conduiling  for  a  rule  or  iudirim'iit 
'•[  Kxperts  to  détermine  whether  the  lan<l  in  «piestion  did  or 
iliil  imt  corne  within  such  limits.  Sixth,  a  plea  traversing  the 
title  i1(mmIs  alh'geil  in  the  (U'claratioii  ami  setting  up  a  right  by 
pii'SLiiption  of  tiiirty  years.     Seventh,  a  déniai  that    Plaintif!" 
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liad  ovor  liad  possession  of  tlio  ]an<l  or  anv  trailition  of  it 
"  vécllc  ou  feinte."  Eio-hth,  a  ploa  settiiifj:  up  "  iiû/>e-n.^<s  ,t 
<nnélii}i'nf  iou.^,"  ma(\e  by  hinisclf  ami  lus  (iiifrd r.<t.  iuv\  con- 
chidiiif^f  that  PlaintifFshould  lie  <n"dei'od  to  repav  them  bct'oiv 
beiiifT  put  in  possossion  of  tho  laïul  :  and  histly,  the  geiiri-al 
issue.  Plaintif!"  tiled  gênerai  .-inswers  to  tlie  first  seven  jiliav 
and  to  the  eii^hth  a  sneeial  answer,  allei^inir  that  ail  th. 
"  impenses  et  amétiorations"  had  been  u)a<le  in  bad  faitli.an-l 
prayinjif  that  the  rents  and  profits  reeeived  ly  Defcuilaiit 
niiffht,  if  nocessary,  be  set  otf  ai;ainst  thoni,  concluilin(;  t'ur  a 
rule  of  jndgment  of  expertise:  and  replied  (renerally  to  tl 
ninth  jilea.  Froni  the  évidence  it  appeared  that  the  Si'ii/, 
fie  or  fief  of  Villechauve  or  Keauhai'nois  was  ori<nnally  o-nuit- 
ed  by  Louis  XIV  of  France  to  the  Manjuises  De  Beauh!iinni> 
and  De  Beauinont,  in  the  yeai-  1700.  Cc^itradictory  evideiicr- 
was  addueed  by  Plaintift' and  Défendant  respeetively  on  tlif 
(]uestion  whether  Russeltown,  of  which  the  land  claini  in  tlif 
déclaration  forrned  pai't  was  included  within  the  linn'ts  of  tlif 
SeitiDcurie  so  ori(finallv  sfranted  ;  but,  from  the  view  taki'ii 
by  the  juduient  of  the  court  below  and  on  appeal,  this  point 
was  imniaterial.  Bv  the  Impérial  StatuteCth  Geo.  I\'. ch.  ô!'. 
for  the  extinction  of  feudal  and  seii'niorial  rifjhts  in  the  Pro- 
vince  of  Lower  Canada,  it  was  enacted  by  .section  1,  that  whi-ii- 
ever  siuy  person  holding  of  the  Crown  a.s  proprietor  aijy  tief 
or  seioniory,  and  havin^j  legally  the  power  of  alienatinii'  tlif 
sanie  which  fief  or  seigniorv  lands  had  been  m-anted  and  \vi  t.- 
held  à  titre  de  fief,  in  (irrière-tief  ov  à  titre  de  eens,  should  l'V 
jietition  a])ply  to  the  Crown  for  the  coninuitation  of  and  rek-iv^e 
froni  the  Droit  de  Qaiut  and  other  fexulal  burdens,  and  shouM 
surrender  into  the  hands  of  the  Crowti  ail  such  parts  of  the 
fief  as  should  reniain  in  his  possession  unfjranted,  it  shouM  Le 
lawful  for  theCrown  to  connnute  the  said  feudal  Itunlciis, 
and  to  cause  a  fresh  grant  to  be  niade  to  the  person  so  ajiply- 
ing,  of  the  lands,  to  be  thenceforward  holden  in  free  and 
conmion  socaije,  as  lands  are  held  in  En*dand.  And  bv  sic- 
tion  (î  it  was  further  provided,  that  pul)lic  notice  shouM  !"■ 
given  for  three  nionths  before  such  grant,  callinor  ou  ail  pir- 
sons  who  niight  hâve  or  claiin  to  hâve  "  any  présent  or 
contingent  right,  interest,  security,  charge,  or  incnnibraiiCf 
either  by  niortgaire  or  under  anv  other  titie,  or  bv  anv  otluT 
niean  whatever,  in  or  upon  the  land.  to  signify  in  wririiii; 
within  three  nionths  their  assent  tt)  or  diss.:'nt  froni  the  sur- 
render, re-grant  and  change  of  tenure  of  the  lanils.  Shortly 
after  the  jiassing  of  this  statuti',  Ellice,  the  Seii/nenr  of 
the  fief,  niade  application  to  the  Crown  for  a  coninmtatioii 
of  its  feudal  burdens  and  a  re-(rrant  of  such  of  the  lands  "f 
the  fief  as  i-eniained  un-grautetl  to  be  held  in  free  and  coiuinoii 
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six'.iire,  and  on  the  20tli  i)f  Octolior,  1832,  surrcndorod  to  tho 
cnnvn  ail  tho  uiicT^ranted  portions  of  the  fief.  On  tlie  lOtli 
ot"  Mny.  1S83,  liis  then  Majesty,  Kin^r  William  IV,  l.y  L.'tters 
PiU^nt  under  tho  great  seal,  «^ranted  to  F^Uiee  the  land.s  that 
liad  hocn  surrendered,  to  ho  ho^d  hy  hini  in  froc  and  coninion 
socai:o.  PlaintitF  fonnded  his  titlo  nn<ler  a  dood  of  salo,  dated 
.s.))tL-niher  the  2.5th,  1  S5ô,  niade  l>et\voen  Silas  R  >zier  Bail, 
K'Iward  Kllico,  and  IMaintiff,  hy  which  Ballsold  to  Plaintilf,  a 
Lit  t't'  land  fonninrj  part  oï  lot  n*"'  1 7  in  tho  ôth  ranf;fe  of  Rnssol- 
town.and  alloired  hy  Plaintiti'to  he  one  of  the  lots  of  land  in  ilis- 
jpiite  :  and  that  Ellice  confirmai  such  sale  and  conveyed  to  IMain- 
titf  ail  and  overy  the  titlo  and  interest  which  he,  Ellice  nii<,dit 
liiive  in  and  to  the  laml.  Ellice's  titlo  was  tracod  hack  to  tho 
Lottei-s  Patent  of  the  lOth  of  May,  1.S33.  Défendant  relied  on  his 
riirht  to  the  land  hy  prescription,  adnntting  that  neither  ho  nor 
liis  predecessoi-s  in  ostate  had  oljtainod  or  oven  asked  for,  any 
(.Tant  of  the  land,oithcr  froni  tho  ]iroprietor  of  the  Seupipiivie 
ot"  Villechanve  or  Beanharnois,  or  froni  the  Crown.  In  support 
iif  tliis  titlo  1»}'  jiroscription  Défendant  f^avo  évidence  showintj 
that  in  the  year  1807  one  Levy  Petty  was  in  possession  of  lot 
\\^  16  in  the  ôth  ranfje  of  Russoltown  and  continued  in  such 
possession  till  1811,  when  he  was  succeoded  in  possession  of  it 
)\  ono  David  Goodwin,  who  continued  to  occupy  it  till  Sop- 
tfinher  1.S33,  beingr  a  few  nionths  subsequently  to  the  sur- 
ronderof  the  land  bv  Ellice  to  the  Croww,  and  the  re-rrrant  of 
it  ;  that  in  Septeniber  1833,  Goodwin  <j;avo  up  posso-^sion  of  the 
Luid  to  Defen.lant,  who  had  continued  to  occupy  it  up  to  the 
cnnnnoncement  of  the  action.  It  was  admitted  that  no  loc^al  con- 
vt-yance  of  tho  land  liy  (îoodwin  to  Défendant  had  been 
ixoouted.  but  a  cortificate  of  salo  in  the  followintf  forin  was 
pvên  in  évidence  :  "  Russeltown,  Septeniber,  21st,  1833.  Tins 

•  iiiay  cortify  that  I  do  this  day  sell,  convey  and  oive  up,  ail 

•  ri^dit.  titlo  and  claini    that  I  bave,  or  over  had,  to  tho  lot  of 
land  I  know  recède  on  to  James  Lanib,  bein<^  lot    No.  sov- 

•  enteenth    in     the    third    section.    D.WII)    GooDWix.    James 

•  RnuAHDsc^x.  Patiîkk  Maihin.  A\'itness."  In  virtuo  of  wliich 
it  rtitieato  Défendant  claimed  to  be  entitled  to  join  tlu'  pos- 
stssioji  of  tho  land  liy  (Joodwin  to  his  own  possession  to  it  for 
tho  purposes  of  tho  plea  of  proscriptions.  It  was  admitted  that 
Xi>.  soventoonth.  in  tho  ahovo  montionod  cei-titioate  was  put 
in  iiiistake  for  tho  Kith.  aiid  Dofi'ndant  oallod  witnos.ses  tu 
linivf  that  there  never  was  a  lot  Xo.  17  in  thr  5th  ran<fo  of 
KiHM-lltuwn.  but  that  the  land  in  question  formed  part  of  hit 
No.  Iti.  which  was  so  (tcoupii'd  by  Défendant  and  David 
(itxHhvin,  and  that  the  pos.sossion  of  Défendant  and  David 
(l.n«i\viii  oxtendo<l  over  tho  whole  of  the  land  in  (jUostion. 
i'iaiiititfalso  admitted  that.  previously  to  tho  year  bs34',  the 
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land  cullfil  lot  Xo.  17  foiTiUMl  parts  of  lots,  Xos.  15  îukI  lu, 
wliich  then  ext»mle"l  t<>  the  houmliiiy  hetwcen  Russelltown 
an«l  the  Tcjwnsliij»  ni'  Hi'ininingfonl,  atnl  tliat  tlie  iminber  liai! 
l)een  altere<l  liy  Liviiif^itone,  a  surveyor  eiiiiiloyt'il  liy  th' 
stiffiii'ur.  The  casf  came  on  tnr  hearinrî  ou  the  27th  of  May. 
IHtil.  an<l  on  the  2Sth  of  June,  1.SG2,  the  ju(lf;e  of  the  Supt  ri.r 
C'«mrt(the  Him.  Mr.  Justice  Smith), gave  judgnient.disniissin;; 
the  action  with  costs.  on  the  ifromuls  tirst.  that  E<l\vanl  Ellic 
was  n<jt  in  possession  of  the  land  in  rpiostion  at  the  tiiiic  nt 
the  allecred  surremler  of  it,  hut  that  David  Goodwin  had  lifL-ii 
so  for  twenty  yeai-s,  and  that.  therefore,  Ellice  could  \t"i 
lei^allv  surremler  it.  or  obt:\in  a  re<;rant  of  it  froiii  the  Crown  ; 
.secondly.  that  the  forant  Vjy  the  crown  to  that  extent  was  nul) 
and  void  :  thirdly,  that  hy  the  law  of  Lower  Canada,  Ellici', 
liavinw  allowed  (ioo«l\vin  to  settlc  on  the  land,  couM  not  ejtct 
hini  froni  it.  liut  cndy  claini  fnnn  hini  the  accu.stoined  duis; 
fourthly,  that  Plaintif!'  traced  his  title  only  to  the  Letteis 
Patent,  which  C(»nferred  no  new  title  on  hini,  ami  that  Défen- 
dant ha<i  proved  his  plea  of  prescrijjtion  ;  fifthly,  that  as 
Plaintiff'  clainjed  throuwh  Mary  Bail,  lie  was  estopped  hy  tlif 
judiTuient  tnven  ajîainst  lier,  as  set  ont  in  Défendantes  tiiM 
plea.  The  following  is  the  text  of  the  judf^nient  which  \va> 
rendered  l»y  Justice  Smith  : 

'■  The  court,  considerinrj  that  Défendant  hath  fully  provoil 
the  niaterial  allégations  of  .sai<l  exceptions,  and  that,  at  tlir 
tinie  of  the  surrender  hy  Ellice  tothe  cnnvn  of  the  unconceilcl 
lands  Ivint;  and  Ijeincr  in  the  seit'niorv  of  Beauharnois.  fur 
the  purpose  of  etfecting  a  change  in  the  tenure  thereof,  nnikr 
the  authority  of  the  .statutes  in  such  case  niaiîe  and  proviijeii, 
that  he,  VA.  Ellice  was  not  in  possession  ot"  the  lot  nuinlier 
-sixteen,  in  the  Hfth  range,  of  Rus.seltown,  Imt  that  (îninl- 
win,  the  o.'ite»r  o/  Défendant,  was  in  the  actual  occupa- 
tion and  enjoynient  thereof,  as  proprietor,  and  had  been  in 
pos.session  theniof,  froni  the  year  1>07,  and  that,  by  reasou  nf 
such  a<lviTse  pos.st.'ssion  by  (JcmxIv  in,  the  surrender  so  iiiaik' 
by  Ellice  t<j  the  crown  couM  no^,  by  law,  be  made  so  as  tu 
enable  Ellice  to  obtain  a  re-grant  thereof  from  the  crown  in 
free  and  comrnon  soccage,  under  the  authority  of  the  law 
authorizing  such  surrender,  and  was,  in  fact  and  in  law.  iun- 
jjerativt',  nul!  and  void.  And.  further,  considering  that.  ly 
rea.soii  of  such  advei'se  po.s.session  by  Goodwin  of  said  lot,  Ûw 
lettfiN  patent  obtained  by  Ellice,  in  virtue  of  such  surreii'Ki 
no  title  could  pjtss  to  Ellice  under  the  letters  patent,  wiiich 
could  in  any  way  atTect  the  j»oss('ssion  of  (  îoodwin.  fUs  .«.icli  ium- 
prietor  in  possession,  nor  could  Ellice  acipiire  thereby  any  ritrht 
whatev.-r  to  clain»  the  pi».ssession  of  the  lot  as  proprietor  tlRrent' 
under  the  authority  of  ihe  letters  patent  which  were   for  timt 
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purpose  illégal,  ultogother  inoperativo,  null  and  void  ;  and, 
l'iirtluT,  c'onsidt'i'inf^  that  tlie  possession  oï  Gooilwiu  of  the  lot 
wliicli  lot,  it  is  aileged,  in  l'iaintiff's  déclaration,  lay  within 
tlii'  liuiits  enclave  of  the  seignioiy  of  Beauharnois,  was  a  pos- 
sissioii  as  proprietor  under  the  law  regulating  the  seigniorial 
tniuie  then  in  existence  ;  and  that  EUice  as  proprietor  of  the 
stigniory  of  Beauharnois,  perniitted  (Joodwin  to  enter  upon  and 
iii.'cu[iy  the  lot  lying  within  the  enclave  of  the  said  seigniory, 
tlic  [lossession  of  tJoodwin  \va.s  in  law  a  possession  as  proprietor 
lialile  to  ail  the  obligations  iniposed  on  ail  possessors  of  land 
lying  witlîin  the  seigniory,  an<l  that  it  was  not  compétent  to 
the  proprietor  of  the  seigniory  to  eject  Goodwin  i'roni  the 
possession  of  the  lot  by  an  action  of  ejectnient,  but  that  the 
suie  right,  in  law,  of  the  seignior,  was  to  claini  froni  hini  such 
l'ijflits  and  dues  as  he,  Goodwin,  could  be  conipelled  to  render 
towards  the  seignior,  and  to  which  the  lot  was  liable  under  the 
seigniorial  tenure  aforesaid,  and  noother:  and  fui'ther,  con- 
tsiilering  that  Plaintitf  clainis  title  froni  EUice,  under  and  by 
virtue  of  the  letters  patent  alone,  and  seeing  froni  what  has 
IjL'tii  stated  that  said  letters  patent  did  not  in  law  confer  any 
title  whatever  to  Ellico  beyond  what  he  in  reality  had  and 
possessed  at  the  tinie  of  the  surrender  aforesaid  to  the  crown 
of  the  unconceded  lands  aforesaid,  and  that  EUice  never 
p(jssessed  the  lot  under  the  letters  patent .  nd  f  urth  «r,  seeing 
that  Défendant  hath  fuUy  proved  and  established  his  posses- 
sion, as  proprietor  of  the  lot,  as  deriving  title  from  Goodwin, 
!i!!(l  that  such  possession  opérâtes  as  a  bar  to  any  claini  of 
Pluintift,  and  that,  ther'djy,  Plaintitf'  is  without  title  to  bring 
tiie  présent  action,  the  sanie  is  hereby  dismissed." 

A  siiuilar  judgnient  was  given  in  the  other  action.  From  tliis 
juilgment  ;  as  well  as  that  in  the  other  action,  Plaintitf  appealed 
to  the  court  of  Queen's  Bench  at  Montréal  ;  and  on  the  Gth  of 
December,  1864,  that  court  consisting  of  the  Chief-Justice 
DivAL  and  the  judges  Aylwix,  Meredith,  Drummoxd,  and 
MoXDELET,)  gave  judgment  affirming  the  judgnient  of  the 
court  below,  on  the  single  ground  that  Défendant  had  proved 
lus  plca  of  prescription,  Mr.  Justice  Meredith  dissented  from 
the  iiiajority  of  the  judges,  on  the  ground  that  the  certiticate 
of  sale  (jf  the  21st  of  September,  1883,  operated  as  a  conveyance 
liy  tlie  law  of  Lovver  Canada.  As  there  was  a  différence  of 
opinion  on  tins  point,  the  court  pronounced  the  following 
judgnient:  "  Gonsidering  that  Défendants  plea  of  pereiuptory 
L'XCfption  tiled  in  the  Superior  Court,  alleging  that  he,  Defcii- 
«liuit,  hath  held  and  possessed  publiely.  and  in  good  faith,  for 
luorc  tlian  thirty  ycars  immediately  before  the  institution  of 
this  action  of  the  said  James  Macdoiiald,  hath  been  proved  by 
tlie  évidence  adiluced  in  this  cause  and  that  by  reason  of  such 
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posst'Snion  Dofendnnt,  Rospondeiit  in  tliis  court,  liath  acf|nii(d 
a  titlo  by  prescription  to  the  said  land,  and  tlwit  in  tlio  JU'I;:- 
nicnt  pronounccd  l)y  tliu  Superior  Court  at  Montréal  on  tlir 
2Sth  ot'  June,  1<S(J2.  disniissin^r  tlio  action  ot'  Plaintift",  Ap])flliiiit 
in  tins  court,  with  costs,  thcrc;  is  no  crror,  this  court  «luth 
contirni  the  .said  Jud^nient,  and  dotli  condenm  A])))i'llaiit  to 
pay  to  Uespondent  tlio  costs  b_y  liini  incui'red  in  tins  court 
tlio  Hon.  Mr.  Justice  MEKKDri'll  di.ssentin»,^)  "  Hère  follow  tln' 
reas(nis  (riven  l)y  the  judi^cs  in  the  Court  of  Appeals  : 

Mkhedith,  J.  :  The  first  (juestion  to  be  considered  is,  as  ti 
whether  it  is  established  that  the  lot  in  dispute,  being  n  '  |(i 
in  the  5th  ranime  ot"  llu.sseltowp,  fonns  part  ot'  the  seir^niory 
of  Beauharnois.  I  am  of  opinioi.  that  the  letters  patent  irma 
the  crown,  beai'ing  date  the  tenth  of  May,  l(S.'i8,  which  expre.ss- 
ly  admit  that  Ru,sselto\vn  is  withiu  the  liniits  of  the  seif^aiiory 
of  Beauharnois,  are  sutticient  proof  oï  that  fact,  as  against 
Respondent,  who  accordinc^  to  his  own  showinjr,  is  the  i-oprc- 
.sentative  of  a  person  who  is  proved  to  hâve  entercd  upon  the 
lot  in  (piestioTî  without  any  title.  It  is  true,  that,  in  a  petitoiy 
action,  the  Plaintif!' cannot  recover  nierely  upon  a  deed  l'roia 
a  private  person,  executed  durinj;  the  adverse  possession  of 
Défendant,  but,  in  such  a  case,  there  would  be  no  presuinptinn 
that  the  person  tnakin^  the  ji-rant  was  proprietor;  on  the  coii- 
contrary,  the  pj-esuniption  of  ownership  would  be  in  favour 
of  the  possession.  But  the  case  is  otherwisc  when  the  actimi 
is  f(nuided  on  lettc^rs  patent  froni  the  crown  ;  for,  in  contcin- 
})lation  of  law,  the  sovercii^n  was  originally  the  owner  (jf  ail 
the  land  in  tho  colony,  and  is  still  the  owner  of  ail  nuffrantcd 
land  ;  and  when,  by  lettei's  patent  under  the  s^rcat  .seal,  tlu' 
right  of  a  subject  to  any  lantl  within  the  colony  is  adniittci], 
there  is,  to  say  the  least,  a  strong  presuniption  in  favour  of 
the  leo-jdity  of  the  ^l'ant,  and  there  is  the  less  difficulty  in 
actin^  upon  that  presuniption  in  the  présent  case,  because  tlu' 
Défendant  is  the  représentative  of  a  person  who  went  upon 
the  land  in  question  without  any  title.  At  the  sanie  tinio,  how- 
ever,  that  I  hold  the  letters  patent  to  be  prima  fdcie  cvidciice 
in  favour  of  the  sei^nior  and  his  représentatives,  of  the  extent 
and  liniits  of  the  sei^niory,  I  also  hold  that  thèse  letters  patiiit 
cannot  defcat  or  impair  the  ri_i,dits  of  an)'  otlier  person  in 
relation  to  land  within  the  liniits  of  that  .seigniory.  And  this 
briiii^s  me  to  tlie  considération  of  the  second  questic^n  presented 
by  the  case,  naniely  :  Had  (Joodwin,  the  person  froni  whimi 
Respondent  alleo;es  lie  holds  the  lot,  obtained  any  ri^-ht  to  tli.it 
lot  at  the  date  of  the  letters  patent,  in  favour  of  Ellice,  which 
could  prevent  a  commutation  of  the  tenure  by  which  it  was 
held  f  The  judtfment  of  tho  Sei^rniorial  Coui't  estai ilishes,"  that, 
"  before  the  cession  of  this  couutry,  the  laws  obliged  the  soi- 
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•  diiiors  to  (frant  (concéder)  tlioir  lands  on  demand,  at  a  vont 
•'  (cliaii^n>  à  titre  de  redevance)  and  tliat  thosc  laws  were  in 
•■  furcc  at  tlic  passinjf  of  tlie  seitçiiiorial  act  ot'  1.S54."  But,  in 
tlii'  ])i(st'nt  case,  (Joodu'in  went  npon  the  land  without  any 
iMiiuission,  eitlier  express  or  iniplied,  t'roni  the  sei^niior,  and 
iifvcr,  eitiier  directly  or  indirectly,  nmde  any  demand  ot'  a 
concession,  and  as  l  tliink  sueii  a  d(!niand  was  absolutely 
iiiccssary,  in  oi'der  to  give  a  settler  a  claiin  ot'  any  kind  to 
the  liuid  npon  wliicli  lie  settled,  [  aui  t)t  f)pinion  tliat,  at  the 
(liit'.'  ot'  the  letters  patent,  the  lot  ot'  land  (t'or  a  concession  of 
whicli  no  demand  had  been  niade)  t'onned  part  ot'  the  "  un- 
(fraiited  lands  "  Avithin  thi;  liniits  ot'  the  seiffniorv  ot  Beau- 
Irarnois,  and,  tlieret'ore,  that  the  tennre  by  which  the  lot  was 
licM  was  lawfully  connmited  by  the  letters  patent.  The  next 
|i,nt  of  the  case  to  be  considered  is  Defen<lant's  plea  of  pres- 
cripti(jn.  As  to  tliis  point,  Ajipellant  contends  that  the  crown, 
tVir  more  than  seven  nionths  before  the  date  of  the  letters 
patent,  had  been  in  possession  of  the  lot,  and  the  ownership 
of  the  lot  by  the  crown  prevented  the  possibility  of  prescri])- 
tion,  I  do  not  tliink  this  contention  can  be  niaintained  ; 
becfiuse  the  object  of  the  statute  was  siinply  to  chanj^e  the 
tcimre,  and  the  proceedin^s  under  it  cannot,  as  already  observed, 
lie  iillowed  to  defeat  the  rio-hts  of  third  jiarties.  The  Appellant 
also  contends  that  the  ])aper  pleaded  by  llespondent  is  not 
HutHeient  in  law  to  entitle  the  Défendant  to  join  (Joodwin's 
possession  to  lus  own  ;  sucli  junction  of  possession  ruquirin^  a 
title  "  translatif  de  propriété"  froni  («(jodwin  to  Défendant. 
(See  ante  p.  171)  That  paper  is  snlij.  >■*:  to  two  ';bj''ctions. 
Fii-stly  boi]'^  .soilfi  sei laj  privé,  it  lias  no  date  as  re^^ards  third 
jiarties.  It  tlieret'ore  does  not  sIkïw  that  it  was  exeeuted  before 
tlii'  commencement  of  Defendant's  possession,  or  even  before 
tlic  iiistitntion  of  Appellant's  action,  and,  conseqnently,  it  does 
not  appear  that  Respondent,  during  lus  possession,  was  assuch 
jtosscssor  the  nitcces.seiir  à  titre  particidier  of  Goodwin,  the 
former  posses.ioi'.  This  objection  strnck  me  forcibly  at  the  art^n- 
iiiciit,  and  even  now  I  am  not  prejiared  to  say  that  in  strict 
principle  it  is  unfonnded.  \Ve  tind  however  that,  according  to 
the  \cry  high  authority  of  Pothier,  a,  paper  sous  seing  privé 
luay  lie  a  snfficient  title  to  support  a  prescription  of  ten 
ycars.  (1  )  Pothier  says  :  "  Si  la  vente  i\\\i  a  été  faite,  de  l'hé- 
"  ritaii,e  au  possesseur  ou  tout  autre  juste  titre,  d'où  procède 
"  sa  possession,  avait  été  fait  par  un  acte  sous  signatures  privées, 
''  le  possesseur  justitiei'ait  suttisannnent  de  ce  titre,  par  lu  rap- 
"  port  de  l'acte."  Tînt  lie  adds  "  mais  comme  les  écritures  jirivées 
"  fuiit  bonne   foi  même  contre   le  tiers,  que   les  actes  qu'elles 
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"  contii'iiiu'iit  sont  intervenus,  mais  (|u'elles  ne  t'ont  pas  é^iilc- 
"  ment  i'oi  conti'c  les  tiers  du  temps  nutiuel  ils  sont  intervenus 
"  à  cause  de  la  facilité  (|u'il  y  a  de  les  antidater,  comme  imus 
"  l'avons  vu  dans  noti'e  traité  des  obligations,  Xo.  74!),  le  pos- 
"  sesseur  (|ui  justifie  du  titre  d'où  sa  possession  procè<le,  ])ar 
"  le  ra])port  de  l'acte  sous  signatures  privées  (jui  en  dépassr, 
•'  doit  d'ailli'Ui's  prouver  par  témoins  le  temps  (|u'a  duic  su 
"  possession  (pli  a  [jrocedé  île  ce  titre."  l'otluer  cites,  as  conllrin- 
in<f  his  view,  an  arirf  rondered  accordin^'  to  the  concluKiims 
of  Fleury,  avocat  gênerai,  on  tlie  2yth  l)ecend)er,  171(1.  (!) 
Toulliei'  (2)  also  says,  (speakin^  of  acts)  "  sons  selmj  pi-'iv^,' 
mais  (pioi(|Ue  les  actes  ne  font  pas  preuve  de  leur  date  coiitiv 
les  tier.s  un  <i  toujours  jx'vsé  qu'ils  forment  un  commencenu'iit 
de  ])reuve  écrite  suffisant  pour  faire  a<lmettre  à  prc)UVLi'  lu 
date  ]iar  témoins,  ainsi  rac(|uéreur  de  bonne  foi  qui  opposr  a 
l'action  de  revendication  un  contrat  d'acquêts  soiis  seiwj  privé 
d'une  date  antérieure  aux  di.N  ans  requis  jiour  la  prescription 
peut  être  adnds  à  [)rouver  par  témoins  que  la  possession  (|ui 
procède  de  son  titre  remonte  au  delà  de  ces  dix  années  "  uihI 
lie  refers  to  the  opinioji  of  Potliier  and  tlie  arrêt  of  ITlIi. 
'rro])lon^'  (8),  on  the  other  hand,  condennis  this  doctrine.  Hc 
admits  "  that  an  act  sous  seivr/  jrnvé  may  be  the  basis  of  a 
"  plea  of  prescription,  but,"  lie  adds,  "  mais  le  tiers  ne  deviu 
"  être  obligé  d'y  avoir  égard  qu'à  partir  du  jour  de  l'enn  jfis- 
"  trement  ou  de  l'événement  (jui  lui  a  donné  date  certaii'.e. 
"  Ai'ticle  182iS,  c.  c.  S'il  en  était  autrement  un  usuri)atiur 
"  aurait  mille  facilités  désastreuses  pour  se  faire  souscrire  par 
"  le  premier  complaisant  un  acte  antidaté.  Le  jioint  initial  de 
"  la  prescription  décennale  et  vicennale  est  trop  impKjrtaiit  à 
"  discuter  soit  s(jus  le  rapjiort  du  titre  soit  sous  le  rapptirt  ilc 
"  la  bonne  foi  pour  (ju'on  le  fasse  dépendre  d'une  date  sans 
"certitude."  And  lie  refers  to  Vazeille  in  refuting  (what  ln' 
ternis)  the  error  of  Pothier.  The  reasons  uiged  by  IVophtni^' 
seem  to  me,  I  must  say,  in  harmony  with  the  gênerai  priiicipli' 
of  our  law,  respecting  acts  sous  seiug  j^i'ivé  ;  still,  required  as 
we  are,  în  the  absence  of  any  express  provision  of  law  bearinr; 
on  this  subject,  to  choose  between  the  doctrine  supported  hy 
Tro])long  and  Vazeille,  and  that  of  Pothier  and  Toullici',  I 
think  we  ought  to  be  guided  by  the  latter,  because  I  beliivc 
it  lias  long  and  generally  been  regarded  as  a  true  exposition 
of  our  law  on  this  subject,  (the  words  of  Toullier  are  :  un  a 
toujours  2)ensé,)  and  further,  because  a  déviation  from  tliat 
tloctrine  would  subject  a  numerous  and  deserving  class  of  our 

(1)  Jounint  i/f'i  aii(li('iic(!i,  (J  vol.  p.  347. 

(2)  TonllicM',  vol.  8,  No.  1240,  j).  -SCilî. 
(',])  Ti-oploiig,  pnum'ptioii,  No.  913. 
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popnlîitioii  to  vory  liurtful.not  to  say  uiijusfc  conséquences; 
W'i'  know  timt,  in  a  lar^o   portion  of  tlii»    l'rovince,  I  refer  to 
tlii'  Townslups,  the  settlers  were  for  niany  years  compelletl, 
us  il  iiiatter  of  necessity,  to  resort  to  (tcts  kouh  seiriff  privés  in 
(lisposinf;  of  tlieir  property,  and  were  it  to  be   held  that  such 
instruments  could  not  bè  used  even  to  support  a  plea  of  pres- 
cription, wide  spread  confusion  and  injustice  could  not  fail  to 
lit'  tli''  result.  Therc  are  tlierefore   reasons  that  niay  be  ur^'ed 
in  tliis  country  which  could  not  hâve  Vx^en  urged  in  France  for 
adiiiitting  the  .soit.s  seinfj  privé  as  évidence  in  support  of  pleas 
(»f  prescription.  Adopting  then,  as  I  ani   disposed  to  do,  the 
opinions  of   Pothier  and   TouUier,  I  hold  that  the  instrument 
pnxluced  by  the  llespondent  for  the  purpose  of  Connecting  lus 
jiosscssion  with  that  of  Goodwin,  ought  not  to  be  declared 
insutiicient  naniely,  on  the  ground  that  it  is  mus  seivg  privé. 
Hi'l'ore  leaving  this  branch  of  the  case,  I  niay  observe  that  the 
opinions  of  Troplong  and  Vazeille,  to  v^diich  I  hâve  reverted, 
rt'tVr  particularly  to  (ides  sous  seing  privé  oftered  as  the  basis 
of  il  tcn  years'  prescription,  and  it  niay  be  thought  that  the 
(loeunientary   évidence  otTered  in   support  of  a  prescription  of 
tliirty  years,  ought  to  be  viewed  with  more   indulgence  than 
tilt'  liocnmentary  évidence  oflered  in  support  of  a  prescription 
of  t(!n  years,  but  to  me  it  seems  that  the  objection  as  to  actes 
soos  sf'in<i  privé  being  without  date  as  to  third  parties,  could 
liiirdly  bu  maintained  in  the  one  case  and  rejected  in  the  other. 
Tlic  second  (objection   to  that  paper  is,  that  in  truth  it  is  not 
il  coiiveyance,  and  is  in  fact  nothing  more  than  a  certificate. 
Tlii'  answer  to  that  objection  is  that  the  paper  is  a  good  cmn- 
mciirrwevt  de  preuve  par  écrit  more  particularly,  supported 
!is  it  is  by  a  long  possession  ;  and  that,  in  such  a  case,  the  titlo 
re(|uin'(l  ior  prescription  may  be  supported  by  paroi  évidence. 
Pothit^'r  Sîiys  :  "  Le  possesseui'  n'est  pas  reçu  à  la  preuve  testi- 
"  moniale  de  la  vérité  ou  tout  autre  titre  d'où  il  prétend  (jue 
"  procède  sa  possession  ;  sinon  en  trois  cas."   And  the  second 
of  the   three   cases  is  "  lorsqu'il   a   déjà  un   commencement 
(le  preuve  par  écrit."  (1)  In  the  présent  case   the   paper  and 
the  piirol    évidence   taken    together    satisfactorily    establish 
the  sale  from  Goodwin   to  Respondent.    '^i'he  Appellant  also 
objected  to  the  paper  produced,  on  the  ground  that  it  does 
not  givc    the   correct    number    of   the    lot   in    dispute.    But 
the  property  sold  is  describetl  as  that  on  which  the  vendor 
rcsiik'd  :  and  the  faet  of  the  the  vendor  having  resided  on  the 
«îunc  lot  for  a  number  of  years,  and  of  his  ne  ver   having 
)vsi(|c(l  on   îiny  other  lot  in   the  same  township,  removes  ail 
i-loulits  as  to  the  identity  of  the  lot.  It  was  also  contended 


I)  Pothier  Prencriptioii,  n"  100. 
TOME   X. 


12 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


Y 


:/. 


u. 


f/. 


1.0 


l.l 


M 

IIIIIM 

2.0 

1.8 


1.25      1.4 

1.6 

-^ 6"     — 

► 

v^ 


<^ 


/a 


m 


'm 


<r. 


->  :>  .. 


<s> 


àl 


V 


fliotographic 

Sciences 
Corporation 


33  WEST  MAIN  STREET 

WEBSTER,  N.Y.  MSEO 

(716)873-4503 


f<  . 


<i5  % 


o^ 


I7.S 


UAIM'OKTS   JUUICIAIHES   RÉVISÉS 


thnt  Dffendaiit  f'iiil(>(l  tn  provc  tlmt  lii.s  possession  followcil 
iiimit'diutcly,  tliîit  of  (  Joodwin,  but  J  tliiiik  the  évidence  as 
to  tliis  ])oint  is  us  eonclusive  as  could  lie  ex[)ected,consi(l(  rinif 
the  lenfiftli  of  tiuie  tliat  lias  elapsed  sinco  (Joodwin  let't  tliu 
property.  Moreover  tlieve  is  no  ivason  foi' contendinfî  that  aiiy 
party  poBsessed  between  the  jHJSsession  of  (Jood.\vin  and  tliat 
of  llespondent,  (1)  vvhich  is  a  point  of  ^reat  importance.  Tln' 
objection  that  the  exécution  of  the  pa[)er  is  not  suflieieiitlv 
proved  ou^ht  not,  I  think,  to  be  niaintained.  It  is  ti'ui'  tlic 
i:ignature  of  Malion  was  written  by  tlic  other  witness  Rielifud- 
Hi/iJ,  but  Mahon  recollects  that  lie  was  in  Cîoodwin's  eiiipjdy  at 
tbt  tinie  he  was  called  in  as  a  witness.  that  he  saw  b(jtli  ot 
fcho  parties  to  the  instrument,  and  lie  also  recollects  seeiiiff 
Uic'uudson  write.  He  thus  contirnis  the  évidence  of  Kichanl- 
son,  which  is  corroborated  by  the  indisjmtable  facts  of  tliu 
CA\Hi:.  In  fine,  it  Wiia  said  that  a  ceimitaii'^'  cannot  presciilic 
a^rainst  his  sei^nior.  That  is  true  as  regards  the  doinaiin' 
il  irrt,  but  not  as  regards  the  (hnnalnc  idile.  l^pon  the  wliolc, 
J  ;im  of  opinion  that  the  exécution  of  the  paper  in  question  is 
leguily  proved,  and  1  am  dispo.sed  to  hold  that  paper  is  siitli- 
cient  to  connect  the  possession  of  Respondent  with  that  of 
Cioodwin  ;  and  if  tliis  be  admitted,  then,  as  the  fact  of  tliirty 
years' possession  is  clearly  established,  the  })lea  of  prescription 
ought  to  be  niaintained,  and  the  judt^ment  confirmed  on  tliat 


ground 


Against  thèse  judj.(ments  the  présent  appeals  were  lirouglit, 
and  wei'e  heard  tofijether. 
Sir  R.  R.\LMEH,  Q.  C,  and  Mr.  H.   M.   Bomi'as,  for  A]>))elaiit: 

First,  as  to  Appellant's  title.  U'iie  letters  patent  of  the  lOtli 
of  May,  LS88,  are  H\xÛ\{iw\\t  prinnâ  facie  évidence  of  the  facts 
stated  in  theni,  and  eonclusive  on  ail  points,  if  not  contradictril 
or  bad  on  the  face  of  theni  :  Jackson  vs.  Lavton  (  ')  ;  The 
l'eojde  vs.  Mauniv  (-l)  ;  tlie  case  of  the  Alton  vs.  Woods  (.'/i; 
BuUer's  X.  P.,  p.  7()  ;  especially  as  in  the  récitals  in  the  «irant 
it  is  stated  that  the  lands  in  question  formed  part  of  tlic 
Seii/iiearir  of  Bamliarnois  or  Villec/iaave,  and  remaiiiiil 
ungranted  at  the  date  of  the  surrenderto  the  crown  l)y  Kllicr. 
In  the  answer  of  the  Seigneurial  Court  to  (piestion  n"  17,  al! 
the  juil<,'es,  except  Mr.  Justice  MoNDELET,  adjudged  that  tliu 
seigneur  "  had  full  and  entire  property  (Doiuinum  plemnn) 
in  the  ungranted  lands  in  their  seujneuriea,"  (5)  Ordonnance 

(1)  Dunods  l'rixcriiilioii,  p.  20. 

(2)  K»  John  Ami:  rep.  23, 

(3)  5  Deiiios  AV/).  ;«)8. 

(4)  1  DfiiioH  />'(ji.  /'/.  1.  J)]).  ,".1-;?. 

(5)  Lower  Cauiula,  ll(p.  ■•<(  iijneurial ,  iiut-slioH.  vol.  A,  \i-  G'ia. 
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nt"  Louis  XIV,  711;  Edicté  and  ordonnance»  of  seigneurial 
ii'inu'c  in  Canada,  p.  272  (Québec,  1852).  Tliese  facts  not 
liavinrj  l»('«.'n  disprovod  V»y  Defondiint,  the  crowu  niust  be  lield 
on  tlic  surremler  to  havo  been  ontitled  to  forant,  and  to  havc 
(fniiitcd.au  absolute  titlo  to  the  lands  in  dispute  to  Ellice.  But 
an  important  (piestion  arines  vvith  respect  to  the  pfoverninff  law 
(if  ])rcs('ription  to  be  applied  :  we  contend  that  the  cour  below 
iniscarried  in  applyinjjf  tiie  ancient  trench  law  to  the  case.  The 
law  tiiatgoverns  it  is  the  en^lish  law.  The  proclamation  niade 
on  tlif  ci's.sion  of  Canada,  in  the  year  1768,  introdueed  the 
cn^rlishfd  law  by  ri^lit  of  conquest  :  Campbell  vs.  Hall  (1).  It 
is  truo  tho  ettect  of  the  ju'oclaniation,  as  to  the  full  extent  of 
tilt'  introduction  of  that  law,  Inus  been  doubted,  as  it  does  not 
nu  ntioii  in  expi'ess  word.s  "  engli.sh  law."  The  sttitute.  14th 
{)<•().  IV,  ch.  83,  however  by  implication,  makes  the  procla- 
mation to  thi.s  extent  to  apply  to  enfjlish  law,  even  if  it  had 
not  bi'en  so  before.  The  statute,  (Jth  Geo.  IV.  ch.  59,  was  passed 
to  romoved  doubts  as  to  certain  mattei's,  but  section  8  doea 
not  abrogate  the  english  law  being  the  governing  law.  To  the 
lirraiiiblo  to  the  colonial  act,  9th  and  lOth  Geo.  IV.  ch.  77, 
implios  the  english  law  to  l)e  the  rule.  The  court  in  Lowcr 
Canada,  in  the  case  of  Paterxon  vs.  MrCallum  (J),  held,  upon 
an  iiivostigation  of  the  proclamation  of  1703,  that  the  cnglish 
law  it'lating  to  inortgages  applied  to  Lower  Canada.  The 
colonial  act,  20th  Vict,  ch.  45,  does  not  apply,  as,  first,  it  con- 
travtiifs  the  impérial  statute  ;  and,  secondly,  it  was  .subséquent 
to  tlic  (lato  w lien  thèse  actions  werc  brought.  Thèse  points 
arc  t'ully  liiscussed  in  Stuurt  vs.  Boxvman  (ri),  Wilson  vs. 
ll'(7.vo/!  (/f).  That  being  so,  the  lands  in  dispute,  .subsequently 
to  tilt'  change  of  tenure,  nuist  be  held  to  hâve  been  subject 
to  tlic  oiiglish  law  of  prescription  as  it  existed  at  the  time  of 
tlif  Act,  (itli  (teo.lV,  C.  50,  and  it  is  clear  no  prescriptive  right 
poiiM  havc  been  acquircd  by  Respondent  under  that  law.  Under 
tlic  Knglisli  law  there  was  no  title  in  Respondent.  Prescription 
iiiiist  be  proved,  or  jmîsumed,  immemorially  by  holding,  or  a 
lost  i^MiUit,  but  the  right  would  not  be  baiTcd  under  sixty  years  : 
Slirijdi'd,  H.  P.  ►Stat.,p.  145.  Hère  tho  al leged  adverse  possession 
was  not  continuons,  as  requirod  by  the  Knglish  Statute  of 
hiniitations,  3rd  and  4th  11'//^  IV,  c.  27,  socs.  2,  7,  34  :  Doe  d. 
flirter  va.  Jianiard  (5);  D'won  vs.  Gayfcre  (());  and  the  pres- 

(1)1  Cowp.  '2(14. 

('-')  Stuiiil's,  Ijoinr  Canndn  Ri  port»,  4'29. 

l'i)  K.  J.  R.  Q.,  p.  268. 

(4)  S  [.oiirr  Caiicufa  Reports,  'M. 

(■"')  l.S  (l  15.  Rcp.  94.-). 

(ti)  ITHfuv.  4-Jl,  429, 
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cription  WJis  lirokon  Ity  tlic  {.friint  of  tlic  Lcttcrs  l'iitcnt,  sn  l,v 
tlif  frciicli  liiw  prescription  iiiust  hccontiiiuons  and  utiintiii  npi 
imI  :  'l'roplon^,  Traité  <lc  la  J^rcs,  toni.  1,  p.  ôdS,  n*-'  KM)  :  Diiiaii 
ton.toni.  21  n"- 240,  p.  TMi:}  ;  l'otliicr,  Tiuiif,'  d,-  lu  Pri-s.  u 
m  :  Dnnod,  Traité  <!<•  la  l'rrs,  pp.  |!).  20;  Mumulé.  Trait.:. I. 
la  l'rrs,  p.  100,  Nos.  43:),  llî»,  12:{,  124:  ('(xlr  t'iril,  H.  iii  tit 
XX,  Art.  2242  ;  Vaut ii me  de  J'aris,  Toin,  ii,  p.  2!MI  ;  Herrirk  v 
»S'm7*//  (  I  ).  Srroixl,  iissuniin<^  tlic  FnMicli  luw  to  Hpply,  wliat 
is  tlif  t'Hi'ct  ni"  tlic  i)U>Ji  (tl'  prescription  f  Tlio  incrc  ])()SKcssii,ii 
of  waste  laml  fonnin^  part  ot"  a  Kief  witliout  a  {^rnnt  tm  1rs, 
tlian  tliirty  ycars,  thc  tinie  re(|uirt'(l  I)y  tlic  ancicnt  Kiruci, 
law  of  prescription,  <locs  not  Ity  tlie  law  of  I.iO\vcr  Caiiaila 
pvo  any  ri^lit  to  tin;  land  as  apiinst  tlic  Sriipirur,  luit,  as  in 
tliis  case,  was  u  nicrc  lioldin^  for  liiiii.  (lotHlirin  not  Imvini; 
reccivcd  an}'  ^rant  of  tlie  land  in  f)Uestion,  nor  licld  it  for  tli'' 
tinic  rcquin-d  by  tlu;  law  of  prescription,  Kllicc  lawfully  sur 
rcndcrcd  it  to  tlie  Crown,  and  by  tlie  Lctters  Patent  tln' 
Crown  rc-^'ranted  it  to  Ellirc  frci;  froni  uny  l'i^lit  of  OVux/^/hi. 
Ncitlicr  Défendant  nor  (faixlirin  cTitercd  on  tlic  land  uiult  ;•  a 
just  titlc  or  litsiti  it  hana  fuir,  and  a  possession  a  tliirty  yiais 
was.  tlierefore,  necessary  to  jjivc  tliein  a  titlc  to  tlic  lan<l,  w  liich 
neither  (iaoïlu'iii  nor  l)cfendant  bcld  for  tliat  tiiiie. 

Xext,  Defentlant  is  ixjt  eiititled  to  join  tlic  possession  ol 
(raudiria  to  lus  own  for  tlie  purpose  of  prescription  witlmut 
])rovin^  a  ^ood  légal  conveyance  of  tlie  land  to  liini  by  (limil- 
viii.  Tlic  ccrtiticatc  of  sale  produced  by  Défendant,  liiinir 
"  nous  sciraj  /iriré,"  lias  no  date  as  to  tliird  parties,  and  tlicp' 
is,  tlierefore,  no  proof  tliat  tlie  date  rcferred  io  tlierciii  tn.ik 
place  at  tlie  tinie  Dcfeiulant  entercd  on  tlic  land,  oi-  tliat 
diiring  bis  possession  lie  was  tlic  successor  "à  fitn  pari  nu- 
lii'v"  of  (ÙKidirii).  Again,  tlie  surrcnder  of  tlic  IScniia'n rli  [n 
tlie  Crown,  and  tlic  liolding  of  it  by  tlie  Crown  for  mvhi 
iiiontlis,  prcvi-ntc»!  Defcn<lant  being  entiticd  to  join  tln'  i"- 
Hcssittn  of  (îoadtrin  bcfore  tliat  surrcnder  to  tlie  possession  ut 
(îoodwin  and  Défendant.  sub.se(|Ucnt  to  tlie  suiTciider,  su  as  tu 
niakc  up  tlic  tliirty  ycars  prescription  re»|uired.  So  -A'^sim. 
])rcvious  to  tlic  cliangc  of  tciiurc,  (roadirin  could  oiily  juvv 
cribe  for  tlic  "domaine  atda"  over  tlie  land,  tlie  land  itscif 
bciiifT  inaliénable  :  and,  after  tlie  cliauffc  of  teiiurc  into  mm 
mon  .socage.  làxnhiùn  could  only  prcscribe  for  tlic  alisnhitt 
ownership  of  tlie  land  :  sul»infeU(lation  bcingunlawful,  and  |io- 
session  in  two  dificr<  nt  rif>[lits  cannot  be  unitcd  to  form  tin 
pcriod  re(|uircd  by  tlic  law  of  {irescription.  Now,  Défendants 
plea  of  prescription  allèges  a  riglit  ac(|uired  by  prescription  t" 
tlic  absolutc  osvncrsliip  of    tlic  land,  and  a  riglit  to  liold  it  "1 

;i;  4  Moores  1'.  C.  Rcp.,  p.  .149. 
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tlif  Si'liincii r.  Xi»  siicli  prcscriptioii  ri^lit  lias  Iti'tni  provod,  or 
fiiii'il  iii',  tilt'  laml  liaviiii;  Kceii  iiialit'iuiltk'  till  witliin  tlitî 
tliirty  yi-ars  at  tli»-  (■i)tiiiiit>iic«-iii<Mit  of  tlic  actioiiH. 

Mr  Manisty,  (j|.  ('.,  ami  Mr.  \Vll,l-s,  for  RcHpoiidciit  :  Al- 
tliniii^rji  tlic  laiiils  t*(>riiit'<l  |iîirt  ol"  tlic  Si'i<iiu'ii rie  (le  Hi'auliar- 
imis.  yct  Appt'llaiit  lias  l'aile»!  to  fstul>lisli  ii  titlc  tt»  tlu'  lamls 
iii  (|Ufstiuii,  or  possession  of  tlie  lots  in  Kllice  anterior  t(»  or 
silice  (  iooilwin's  possession,  whicli  was  necessary  to  niaintain 
thc  action  :  l'otliier,  tit.  Pru/irit-té,  n"'  317.  On  tlie  other  liand, 
tlii'  évidence  ot"  nniiiternipteil  pos.ses«ion  l»y  (îoodwin  and 
Hesjioiident  is  conclnsive.  He  niust  liy  tlie  Frencli  iaw  lie  pre- 
siiiiiecl  pioprietor  :  dxl''  Cnil,  li.  3,  tit.  20,  art.  'îi'M)  :  ami  can 
jciin  possession.  //>.  art.  ii''\'i  :  Coih'  L'iril  du  liiix-dii luulii , 
tit,  l'rcsrri/ifitni,  ai't.  'il!»'),  p.  ôî)!».  By  the  enf^lish  Iaw  a 
|niicliaser  iiiiist  sliow  .seisiii  witliin  tliirty  years.  Xo  writ  ol" 
li^flit  applies:  statute  ;i2nd  Hen.  N. c.  2.  Itwas  provetl  tliat  Lanil) 
was  entitled  at  tlie  tinie  tlie  actions  wert;  coniiiienced.  Xo 
si'iioiis  doulit  can  l)e  eiitertained  tliat  tlie  Iaw  to  y;over!i  tlu^ 
tlie  case  is  tlie  old  Kreiicli  Iaw  prevailin^  in  Low(;r  Canada. 
Siicli  a  point  was  iiever  belore  takeii  in  tlie  nuineroiiH  appeals 
tu  tliis  ti'iliunal  t'roni  Lttwer  Canada  wliere  tlie  ri^lit  <»t'  tlio 
parties  liavealways  lieeii  rej^nlated  liy  tlie  old  Frencli  Iaw.  A.s 
|nvscription  was  estaMislied  accordin^to  tlie  principles  ol'  tlie 
aiicieiit  French  Iaw,  Flaintiti's  ri<;lit  to  recover  tlie  land,  if  lie, 
or  tliose  tlii'ou<;li  wlioiii  lie  clainis,  ever  liail  a  ri^lit  to  it,  was 
liaiied  hy  lap.se  of  tiiiie,  and  l>y  adverse  enjoyment  liy 
(iiHidwin  and  Hespondent,  wliidi  was  continuons,  for  upwanis 
ei'  tliirty  years  next  lud'ore  tlu*  coinnieiicenient  of  the  jii'e.seiit 
actions.  As  to  prescription,  the  Iaw  is  clearly  stated  in  Fer- 
riiie,  art.  IIS,  ('ont,  p.  +25  :  I  Dnjilessis,  p.  500  :  Ti'oplon^, 
tit.  l'rlriih/c.^,^).  !)!!),  n»»*  llî>,  187:  VazeiUe,  Près.,  y,.  42,  as 
nlieil  upon  in  the  court  lielow.  J/errlch  vh.  Si,rhi/  (\)  is  in 
[leiiit.  and  was  decided  l>y  tliis  court  upon  the  PVench  Iaw  of 
])rcscri]»tion. 

Loiil  C.MKNs  :  The  actions  in  wliich  thèse  appeals  are 
liioiiiilit  were  petitory  actions  to  recover  pos.session  of  two 
|iiccesof  ^'round  in  the  5tli  ran^e  of  Hu.s.seltown,  in  the  »SV/- 
lliirui'H'  of  Heauliarnois.  Tlie.se  pièces  of  i^round  hâve  heen 
stated  in  the  proceedintfs  and  in  the  ar^mnents  as  lots  !(i 
ami  17  :  luit  it  is  dear  tliat  the  w!n>le  fornierly  weiit  hy  the 
ilcscriiition  of  lot  1(5,  and  that  the  division  into  two  lots  did 
Met  take  place  until  sonie  tinie  ahout  the  year  1M84,  at  wliich 
tiiiie  the  division  was  niade  hy  Livin^stone,  the  agent  of 
iW  St'ijpumr,  in  liis  own  jilans.  Itwas  adiiiitted  in  the  argu- 
iiiiiit  before  us  on  helialf   of    Kespondent  that    the    lands  in 


II)  4  M.xmu'h  1».  C,  Uep.  N.  s.,  p.  349. 
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question  forincd  a  jmrt  of  the  Sriffvein'it'  ot*  Hoiiilmnmis  „s 
«)ri£rinally  ffniiited  in  1729  Ity  t\w.  Fivncli  Kinj;,  Louis  XI\'; 
aïKi  une  of"  tho  points  in  dispute  in  tlit;  court  b«'lo\v  lui'l 
tlius  been  renioved.  The  ju<lgnient  delivered  in  tlie  l'riinai y 
Court  of  Lower  Canada  liy  Mr.  Justice  Smith  in  t'uvoiir  nf 
Ri'spondents  procecds  upon  tiie  princii>le  tliat  Hespomlfiit  an.i 
(tooihviv,  his  predeccssor,  liad  been  in  possession  ot"  tliis  biini 
froni  1<S07,  and  tliat  this  possession  niust  bc  taken  to  liav.- 
been  by  permission  of  tlie  Sciniwiir,  and  tbat,  thereftin.  tlif 
Si'ifptetir  conh\  not  eject  Hespondent,  but  only  daim  finm 
hiuï  rif^hts  and  dues  such  as  a  tenant  sliould  render  ti>  liis 
t<i;ignenr.  This  view  of  the  case  was  a^ain  pressed  in  i\r<.ni- 
ment  upon  thèse  appeals,  but  their  Lordships  are  of  opiiiinn 
that,  althougli  there  may  be  some  facts  appearin^  in  the  ivi- 
d<'nce  whicli  would  form  a  ^round  for  sucli  an  arj^ument.  tlif 
pleadings  b(îtween  the  parties  render  the  arfjument  ina'liui-'- 
siblc.  AppeUants  in  l)oth  the  a])i)eals  allège  in  their  dcelaïa- 
tion  tliat  Hespondent  wrongfully,  and  without  any  tith 
t(X)k  and  obtained  possession  of  the  lands,  and  lias  kept  illij,Ml 
jiossession  of  it,  and  pray  delivery  of  tluî  lands.  Ue.spondciit. 
on  the  other  hand,  after  certain  objections  to  PlaintifTs  titlc 
which  are  now  eut  of  the  ca.se,  allèges  a  seisin  of  the  laml  in 
1807  by  Goodv'iv,  a  transfer  in  IH'SH  from  (îoodwin  to  H<s- 
pondent  and  that  the  lands  hâve  been  jK'aceably,  openly.  ainl 
uninterruptedly  possessed  and  enjoyed  by  (îoodicin  and  lùs- 
pondent,  anim<>l)<»ii  ivi,  from  1807  to  the  pre.sent date, and  that 
Respondent  lias  a  rifflit  to  be  declared  proprietor  and  owiur 
of  the  lands.  Their  I^ordsiiips  are  of  opinion,  witli  thc!  Çnirt 
of  Queen's  Bencli  of  Lower  Canada,  that  the  case  is  thus  jnit 
on  both  sides  as  one  of  adverse  possession,  and  that  what  Hts- 
pondent  has  undei'taken  to  prove  is  n(jt  a  teiiure,  exjirt'ss  m- 
implied,  under  the  Sciifuenr,  but  a  title  by  prescription,  for 
thirty  yeai^s  and  upwards,  against  the  S('i(jnf'nr.  The  Hrst 
question,  therefore,  is  one  of  fact  :  in  whom  lias  the  possession 
of  the  lands,  meaning  thereby  Lots  1(5  and  17  (fonmly 
styled  Lot  IG)  been  for  thirty  y  cars  prive  to  1850?  If  |  ns- 
.session  has  been  de  facto  in  Goodxvin  and  Respond.erit.  that 
possession  is  admitted  to  be  an  adverse  possession,  The  |iiiri' 
of  land  which,  before  the  year  18:14,  had  been  known  as  Lut 
1()  had  on  the  north  and  cast,  or,  more  accurately  (m  the  imith- 
west  and  north-east,  the  natural  boundary  of  the  lihirk  Ixo-t 
and  Englinh  River.  On  the  west,  or  south  west,  it  was  bouii<l- 
ed  by  lot  15,  and  on  the  south  it  cxtended,  according  to  the 
évidence,  to  the  Une  called  the  Heiniuini/foril  Live.  Takiiif; 
the  paroi  évidence  in  the  case,  and  moi-e  [)articularly  that  of 
the  witnes.ses  Staftord,  Allen,  and  l'orcheron,  it  ajipears  tliat 
one  Levy  Petty  was  in  possession  of  the  lot  in  1807,  in  which 
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Vf.ir  (îiuxlwin  took  possession  f)f  it  :  tlisit  ii  houso  was  l)\nlt 
ii|pni)  it  in  IVtty  H  tiiin'  wliicli  (Joddwin  at  tirst  oecapi«î<l,  but 
iit'uTwanls  Imiit  a  lioiise  t'or  liiinsclf;  tliat  thern  was  a  pn-tty 
liir<,'i' l'Iearinij  wlieii  (fooihviii  came  ;  that  (  J(io<l\vin  labourtMl 
aiiil  croppt'il  tlif  lainl,  ami  was  a  iiiarrioil  nian  liviiii^  witli  liis 
t'iiiiiiiy  ;  tliat  («ooihviii  pai<I  tlif  hridj^e-tax  t'or  tlu'  lot,  that 
wlicii  a  roail  crossin^  lot  KJ  was  projcctcil  hy  the  inhaliitantH 
(iixulwiu  was  ask(;(|,  atid  upon  certain  coiiditioiïs  coiisented  to 
j^ivc  tlie  laiid  reipiired  t'orit:  and  tliat  tlio  wlioltï  of  the  lot 
Irni.i  tlie  iiortli  end  of  it  to  the  Ilfnnni nf/foi-d  Line  wius 
i<iii»\vn  as  No.  1()  ami  as  the  (Joodwin  lot.  The  possession  of 
tlie  wliole  liy  Respondent  frouï  \HX\  is  still  niorc  clearly 
]ir(ived,  and  was  in  fuct  little,  if  at  ail  disputed.  TluM'e  is, 
liowever,  a  pièce  of  évidence  coniin^  froni  the  seinncur  hinisi-lf, 
oi-  liis  a<,'i'nts,  whieh  their  lordships  look  upon  as  still  nioro 
coïK'hisivc  on  the  fact  of  posse.ssion.  It  appears  that  in  tho 
yt'iir  1.S2S  steps  were  taken,  upon  the  death  of  Mr.  (Jeorjjre 
KIlice.  the  fi>rnier  Kciifneur,  to  requirc  froin  the  ])ersons  then 
linldin;,'  tlu'  lands  an  exhibition  of  the  titles  under  which  they 
liilil.  A  !ist  is  ^iven  of  the  ])ersons  then  fourni  in  possession  of 
the  |(tts  in  Kus.seltown  on  whoin  circular  notices  froni  the 
a^'iiits  of  the  srii/neii  •  were  serveil.  and  the  naine  of  David 
•  iiiiidwin  is  there  cntered  as  the  person  in  possession  of  lot  \(i 
nï  the  third  section,  .service  bein^  .stated  to  hâve  boen  niade 
\>y  dilivory  of  the  circular  to  his  wife,  and  speakiiiff  to  hini- 
M'H"  at'tei'wards.  His  ]>ossession  istreated  as  a  possession  of  the 
wliiili-  lot,  for  a  distinction  is  niade  in  other  cases  where  a  lot 
is  |M)sse.sse<l  in  halves  by  ditlerent  persons  :  and  theproceedinfj8 
iii  ls2S  are  upon  the  f(K)tin^  of  the  persons  nientionod  in  the 
list  liaviiijf  been  in  possession  for  sonie  time.  The  resuit  of 
tlit'SL'  ])roceedin^  is,  for  tins  pupose,  immate'  '  il  :  but  what  has 
lii'cii  stated  is  évidence  of  the  most  satisfactory  description 
tliit  the  a<(ents  of  the  Nfii/near  in  the  year  1<S2S  fourni  (iood- 
wiii  in  [)ossession  of  the  whole  lot  (then  known  as  lot  16),  and 
tliis  évidence,  coupled  with  the  testimony  in  the  ca.se,  esta- 
lilislies,  to  the  entire  satisfaction  of  their  Lord.ships,  a  posses- 
sii)ii  by  (Joodwin  and  Respondent  of  the  wliole  lot  for  upwards 
lit  thirty  yeare.  The  other  questions  in  the  case  are  (piestions  of 
law.  (îoodwin  pive  up  ])ossession  to  Respondent  in  ^Ki'.i, 
iiiîikiiiir  ov(!r  his  title  by  the  doctunent,  dated  tlie  21st  of 
^'Iitt'inl)er,  1<S3.S.  (His  lordship  read  it.)  (  I  )  It  i.s  admitte<l  on 
l'Util  sides  that  it  nuist  be  taken  that  the  word  "  seventeenth  " 
is  in  the  document  to  be  read  as  "  sixteenth,"  but  it  was  con- 
tt-Mideil  that  the  document  was  insuHicient  to  connect  the  pos- 
s Nsion  oF  (Joodwin  with  that  of  Respondent;  First,  because 
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it  WJ18  a  document  nous  seinij  pri>-f.  and,  therefore,  witliunt 
date  «18  regards   third   parties  :  and.  secondly.  U-CHUse  it  wms 
nut  an  instrument  amounting  to  a  conveyance  and  transhitif 
de  jn'opi'iété.   Both  thèse  objections  were  overruleil    hy  th. 
Court  of  Queen's  Bench,  and,  as  their  lorrlshijw  think,  ritfhtlv 
The  firntof  the  objections,  viz.,  that  the  d«M-ument  is  «oh.x»  ,,--; 
'privé,  was  little  argtied  hy  Appellant  ;  and  tlieir  Lordsliiiis  il<, 
net  think  it  necessary  t*)  add   anything   to  t!ie  rejisons  tur 
disallowingitgiven  \>y  Mr.  Justice  Meredith.   As  to  the  olijtc- 
tion  that  the  paper  is  not  a  conveyance  tranMutif  de  i>r<>- 
priété  ;  it  would,  their  L')rdships  think,  be  somewhat  rfinur- 
kable  if  where  the  real  oVjject  is  to  sliow   tliat  an   incoininif 
occupier  claims  under  and    by  way  of  direct  continuation 
of  the  occupation    of  an   outgoer,  and  where   at   tlu'   tiin.- 
there  is  no  real  title  to  )ie  conveye*!,  an  instrument  adai<t<-l 
to   pass   a   real  title   should    be   require^l.    Their    I>»rdslii],s 
think,  howcver,  as  did   the  court  below,  that   there   is  ri". 
foundation  for  this  objection  in  any  of  the  autliorities  wliich 
hâve  been  cited.    The  authorities  speak  of  a  predeces.sor  aiii! 
successor,  of  the  successor  claiming  by  contnict  or  bj*  will 
and   of  a  legitimate   continuation  of   possession  ;   and   tluy 
are  careful  to  négative  as  a  sutlicient  ojnnection  the  nu-re  tact 
that  one  possession  lias  innnediately  prece«leii  the  other,  aii'l 
they  do  no  more  than  this.  There  is  in  the  présent  caseainpli- 
proof  from  the  paper,  and  from  the  paroi  tt-stinuiny,  of  a  houii 
Jide  sale  from  (Jooilwin  to  Respondent,  and  of  jx>s.session  takiu 
and  continued  under  that  sale  ;  and  this,  in  their  L«jrdslii|.s 
opinion,  is  sufTicient.     Appellants    crjntended,  however,  tliat 
inasmuch  as  under  the  stiitute  6th  Geo.  ÎV  c.  59,  Mr.  K<l\.arl 
Ellice,  the  Seigneur,  had  by  the  surrender  of  the  2<)tli  of 
October,  1832,  vested  the  Seif/neurie  and  the  ungrante<l  \nu>U 
thereof,  including,  as  was  said,  those  now  in  question,  in  tli> 
Crown,  to  be  regranted  in  common  socage,  there  wîis  an  inter- 
ruption in  the  prescription,  since  no  pre.scription  would   ruii 
against  the  Crown.  Their  Lordshif»s  do  not  think  it  nec-essirv 
to  consider  how  far,  under  any  circumstances,  this  arguniiiit 
could  be   maintained,  inasmuch,  us  in   the  présent  case  IIk-v 
find  that  no  acceptance  of  the  surrender  by  the  Crown  wii.- 
niade  until  the  grant  of  the  lOth  of  May.  iHSli,  so  that  tli-- 
land  was  surrendered  and  regranted  unojlatu,  and  men-ly  as 
a  mode  of  converting  the  tenure,  and  there  never   wîts  .my 
possession  or  ownership  of  the  land  by  the  Crown.    Tlifir 
Lordships  hâve  assumed  as  Wiis  ultiuiately  concède»!   by  the 
Counsel  for  Appellant,  that  the  case  falis  to  Ite  decided,  s»  far 
as  any  question  of  law  is  concerne*!,  by  French  law.    But  if 
principle  of  English  law  were  to  be  applied,  the   prescriptivt- 
title  of  Respondent  would  not,  in  their  Lonlship's  opinion,  Ih.- 
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Itsx  stninj;.  Tlu'ir  Lordsliips  will  liuinMy  inlvisc  Hfi'  Majcsty 
tli.it  ln'tli  tins»'  a]>|H'aI.s  slioultl  lie  disinisHctl  witli  costs.  (!>  J., 
•jsi  ;  Il  J..:\:\'i  y-i  \1  D.T.  U.C.,  j).  -IW.i  aii.l  A  Mtx.rrs  p.  C. 
Hutin-lx.  X  N.,  p.  4.S(). 


ASSURANCE  CONTRE  L'INCENDŒ. 

.Sii'Kiîioii  CoiHT,  Montréal,  I2tli  ami  14t,li  Octolitr,  IMOI. 
Kofore  .lustici!  MoXK  ami  a  Spécial  .lury. 

AXI)  aOth  DeceinWer,  l.Stll. 
C'orani  Heuthei.ot,  J.,  //)  linnnt. 

\\v  INK  rs.  TUK  K(/IITAI<LK  IXSIKANCE  C'OMI'AXY  OF  LoXDOX. 

//./'/  :  'lliat  tlie  fnrnishiiij:  nf  a  certilicate,  as  n»(|nired  ])y  the  cdiuli- 
tinii  |in'tr<icni  <>f  a  l'oiiry  of  Iiisiiraiice  ol' :>  ii'«|K'ctaMe  pcrsoiis  tliat  tliey 
Ulibvi'tl  lliat  th«<  li'ss  lia»l  iitit  orcurred  hy  frau»!,  i«  a  iMHulition  piei'*'- 
ilciit,  witlioiit  n«iii]iliaiue  «  itli  whiili  tlio  a.ssiiied  lannot  ri-covi-r.  (1) 

Tliis  wjus  an  action  l>n)n<;lit  by  Plaintiff'  a^^ainst  the  lùpii- 
talile  Insurance  Company  ot'  I^ondon,  whereliy  ho  claimod 
tVuiii  them  .^l.ôlK)  the  amount  ot'  a  Policy  of  Insurance  eftect- 
(•(1  with  Defemlants  u|.on  a  house  ami  outhuildin^  ln-lon^int^ 
tn  l'iaintitf".  at  l'ike  Hiver,  C.  H,  which  luul  heen  destroyed 
l'V  tire.  The  Défendants  met  the  action  hy  jileadintç  that  IMain- 
tiH'liad  misrepresented  the  value  of  the  property,  in  statin^  it  to 
1k'  worth  t()0(),  when  it  wius  only  worth  £1,200  :  secondly.  That 
l'iaiiitirt' had  not,  as  recpiired  l)y  the  condition  of  the  Policy, 
;:ivtii  notice  of  his  lass  and  furnished  a  stati-ment  t)f  loss,  and 
acertiticrtte  of  throe  respectaVde  parties  in  the  nei^hhorhood, 
ccrtifyin}^  that  the  loss  luul  not  occurred  fraudulently  :  and 
:4r<lly.  That  PlaintiH"  liad  connived  at  the  burnini;.  Tlu>  issues 
iif  tact  to  he  sulmiitted  to  the  jury  were  detined  as  follows  Ity 
Mr.  Justice  .Smith  :  Ist.  l)id  I)efen<lants,  by  themselves,  on  or 
al'niit  the  24th  Se])tendier,  IHôî),  exécute  and  deliver  to  Plain- 
tiH" the  Policy  of  Insurance  whereby  the  building  and  ])re- 
iiii.M'.N  therein  describe»!  were  declnred  to  be  insured  for  1*1, ôOO, 
for  one  year  from  the  21st  July,  l.Sôî),  to  the  21st  Julv,  ISCiO, 
aiiil  was  the  policy  subjectto  tin-  ct)nditions  eiidorsed  thereon  i 
2iiil.  Was  the  cash  value  stated  in  the  a|)plicatiun  referred  to 
in  the  Policy,  a  true  value  of  the  premises  insured,  or  were 
tlie  premises  overvalued,  and,  if  so,  was  the  overvaluation 
Iliade  with  an}'  fraudaient  intention  <  8rd  What  do  you  find 
wa.s    the   cash    value   of    property,  buildings    and    premises 

(I)  V.  art.  -2490  et  2491  C.  C. 
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!i|)]>lit'(l  tn  Im'  insunil  ni  tli(>  tiiiic  of  tlic  iiisuvant'o  '  \V,i.  \[ 
S2,4()()  or  8(i()0,  (ir  wliat  vas  it  ;'  4tli.  Wciv  th.-  I»tiil.lin;rs  .ih.i 
])iTiiiis«'s  on  ov  al)out  tilt'  lOtli  <lay  <it"  Ffl>niarv,  |S(i(».  .1.-,. 
troyt'*!  \>y  tire  '   "jtli.  Diil  Lmiis  Hacinc  siistaiii  ilaiiia;:i'  l»y  th. 

fin-  tu  tl Ntriit  of  S|,.')()(>  (11-  tu  wliat  cxtciit  '  titli.  Di.l  IMain- 

titf,  al'tcr  tlM'  saiil  firc,  coiniily  w  itli  tlu-  coiiilitiuiis  ciiilni-.,! 
on  tlu-  |)oli('y  or  uot,  ainl,  particiilaily,  witli  tlic  comlitiKii  N  . 
10  fndorscd  tlitTcoii,  and  did  Plaintif!'  procin'c  ami  i-xliilit 
to  Détendant  tlie  ceititicatt'  if(|nii'fil  liy  tlu-  coniiition.  .iii.j 
witliont  di'lav  al'tcr  tlic  tire,  «nvc  notice  of  his  loss  t«>  tlu 
a^feiits  (il' Défendants,  and  did  lie  fni'nisli.  lieftac  tlie  e\]>iratiiii 
of  a  niontli  aftei'  tire,  as  exact  ami  detailed  a  descri|iti<>ii  ..i 
loss  and  dan\ai,'e  as  the  natnre  of  the  cii'cnnistances  wmmM 
permit  as  re(|nired  liy  said  condition  Xo.  10.'  Ttli.  Diiymi  tii.,i 
tliat  tlie  tire  alle<fe(l  hv  l'Iaintitt'  was  cansed  \>y  l'laintitr>  .ut 

r^  1.  t. 

or  tliat  it  was  connived  at  liy  liini  .''  Tlic  l'iaintitf  proved  tlic 
ettectin^  of  the  Insurance  tlirou^li  om^  BizailK'n  with  Hickiv 
tlii' tlien  a^'ent  of  J)efen<liintK,  at  Cliandily,  the  tire  and  t!i. 
loss.  The  \alue  of  the  ])ro]ierty  was  varicaisly  estiniat<d  ;it 
fVonj  VM)0  to  .t.')00.  It  was  also  proveil  hy  Hickey.  a  witn<ss 
suninionefl  liv  l'Iaintitt,  the  aj^ent  wlio  eftected  the  liolicv.  lut 
who  hati  ceased  to  lie  the  aident  of  the  conipany,  tliat  lie  ett'i ct- 
ed  tho  insurance  on  the  rejiresentation  of  lîixaillon  tliat  tlu- 
property  was  wortli  S2,400  and  more.  The  iiisurance  s(iiii,'lit 
was  >*1,N()0,  but  the  llead  Ottice,  at  Mdntreal,  woiddonly  t.ik'' 
a  risk  of  .**l,')00,  as  tliey  thou^ht  i^^l.-SOO  too  niucli  for  the  pi. - 
perty.  He  would  only  insure  two-thirds  of  the  value  of  th.- 
property.  The  witncsses  of  Defend.'ints  estiuiated  the  value  nf 
the  liuildin«fs  destroyed  at  froni  .S700  to  .Sl.OOO.  Connivance  at 
tho  tire  was  not  provcd.  His  Honor,  Mr.  Justice  Monk,  cliar»:- 
ed  the  Jury  that  it  was  sutHciently  ]irove(l  that  Bizailloii  \\.i.> 
tho  af^ent  of  Plaiiititf,  and  intiniated  to  the  Jury  that  lie  wa-s 
of  opinion  that  there  liad  lieon  niisrepresiîntation  a.s  to  tlie 
value.  There  was  no  .satisfactory  proof  tliat  the  burniiif;  was  tlic 
act  of  Plaintitf.  And,  lastly.tliat  notice  of  the  tire  had  been  triv.ii 
to  Défendants,  but  that  no  certiticate  that  the  lo.ss  had  not  ««o- 
curred  fraudulently  had  been  furnished.  The  Jury  retired  ainl 
after  délibération  returned  with  the  followin<r  answer:  To 
the  Ist. — Ves.  To  the  2nd. — T(;  the  second  part,  !>  of  the  Jury 
.sav  "  no."  The  other  8  sav  "  v»-'s."  To  tho  tirst  iiart  "  no.  '  not 
th«'  truo  value. — Ves.  To  the  .'h'd. — Nine  of  the  Jury  deciile 
?<1,200:  two  i?l,.500  :  and  ono  ï<l,()00.  To  the  tho  4th.— Ye.s.  To 
tho  5th.— !i<1.2()0.  To  tho  6th.— We  find  that  ho  gave  due  no- 
tice of  tho  total  loss  of  his  property  insurod  but  furnished  iiu 
cortificate  or  description  of  tho  property  so  do.stroyed.  T<i  tla- 
7th. — No.  The  cause,  having  boon  in.scribod  for  hearin^'i'ii 
the  mérita,  Loravger,  Q.  C,  for  Plaintitf,  nioved  for  juil^nn.iit 
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on  tlic  vt'i'<liot,  iiinl  Miirris,  For  Dcfcinlants.  luuvcil.  likrwisc, 
fcir  iiiil;,^nii'iit  on  tlic  vci'dict.  ami  al^u  fm-  ju<l<;iii<-nt  /<<»/»  <»/(x- 
/./,//(  I-  ri'diiti).  Tlic  |)laiiititr.s  cniiiiscl  cwiit'-iiilfl  tliat  llitTo 
liiid  lifi'ii  il  waivcr  ut' tlif  CMiiditiuii  i»f  tlir  pnxluction  «tf  tlic 
ciTtiticati's  liy  1  )frt'iiilaiits,  citin;r  in  sii|»p.irt  uf  that  vii-w, 
Kllis,  ]).  IM2,  Amci-ic-aii  Ivlition.aiiil  tliat.uiH>ii  tin-  v.-nlit-t,  IMaiii- 
titl'was  ciititlt'il  tt)Ju(l^mfiit.  Tlif  Dt-fi-H'lants  omii'^'l  ar^'iicd  : 
Ist.  Tliat  iiiisr('|)n'S('iitatii)ii  uf  tlif  valui-  liaviiii;  U-rii  proved 
;iiii|  fi'iiinl  l)y  thf  Jtirv,  tlic  c'oiitract  was  niill  a!nl  void.  aii«l 
th.it  wlictlitT  tilt'  iiiisrt'prt'sciitatiuM  wa- frauduI«Mit  «n- imt.  2iid. 
Tliat  tlic  court  Imd  a  rijjlit  to  apprt-fiatf  tlif  tt-stiinonyand  disir- 
i:.iid  tliat  jiai'tdf  tlif  second  tiiidiii»;  wliirh  d>-clar>-«l  tli'-ovcrva- 
liiatioii  to  hr  witliout  tVaudvdciit  intciit.  And  .'inlly.  Tliat  tlic 
iilisi'iict'of  tlie  cortifieatc  ri'(|uiii'd  l»y  thr  lOtli  condition  i)f  tlie 
l'ilicy  was  a  condition  pn'Ct'dt-nt  without  wliich  IMaintiff  c<iul<l 
iKit  rocovt'i'  and  tliat  it  was  in  tact  a  fatal  <l«>f«-ct  to  the  niain- 
taiiiiiiif  oF  tlic  action.  (1)  AFtci-  dtdilwration.  Mr.  .Insticc  P>FI?- 
THKl.oT,  in  rt'ndciinj,'.ind<,'ni('nt,  said  :  L«>  I).-uiand«'ur  poursuit 
la  Di'Ft'ndcrosse  pour  la  perte  (|u'il  a  soutt'ertr  \>nr  l'incendie  de 
si  pidprit'té,  le  lî)  Févriei-,  iMiO,  assurée  en  v«.-rtu  d'une  ])olicc 
d'assurance  datée  du  24  septeinhri'  ISô!».  Li  Uk-  condition 
au  lins  de  la  ])olice  e.\i<;i'ait  (piau  cas  d'incendie  l'assuré  aurait 
à  di limer  l'avis  ordinaire  de  1  incendie  et  sans  délai.  <^Mie  sous 
nu  mois  après  il  présenterait  en  détail,  compte  «le  sji  ixTte,  et 
en  (luti'e  un  certificat  si<;né  ])ar  trois  pei-s«>nnfs  resjtectaliles 
(non  intéressées  dans  la  ])erte).  «léclarant  i|u"ils  connaissant 
l'assuré  et  (|u'ils  croient  (|Ue  la  perte  est  acciilfUtidle,  etc.  I^ 
iiiuiitant  de  la  port^^"  ne  devant  être  payé  qu  autant  (|Uc  la  dé- 
claration de  l'incendie,  le  compte  tle  la  ]>erte  et  le  certificat 
aiMnnt  été  présentés  et  que  les  dits  renseif^nements  auront  été 
Fournis.  Le  Deniandeui'  allè^Mie,  (|U  il  avait  di>nné  avis  de  l'in- 
(■iiidie  à  l'afTent  do  la  Défenderesse  par  l't'ntivnn'se  du(|Uel 
1  assurance  avait  été  effectuée,  et  qu'il  avait  ix-inpli   les  condi- 


'1)  Di'fi'iiilants"  l.'ounsc'l  (.'iteil  nniimj;st  utlu-rs  tlie  f<>IIi>ving  autlinritics  at 
tilt-  tiial  iiiid  ('/(  lidiiid  :  Ist.  'l'iiat  iiiixri'prt'Sfiilntioii  as  to  value  w<>uM  aviii<l 
tlif  l'iilicy.  Anyi'll,  on  Insiiniiicc,  S  I.Vi.  |>ai.'f  •Ji>4.  "iinl.  That  a<.-tual  fraud 
wil^  mit  iR'ccs.siiry  to  iiiakf  tlie  iiiisi-epiesfutatiini  ;ivoi<l  tlie  l'ulicv.  Ariioulti, 
I>.  4!t4,  S  1H7  ;  Aiigell,  s;  ITô  ;  Ik'U'rt  ('oiimiiiitaries.  I  «ilT  :  INitliier.  Assu- 
raiin.  Xo.  li»7  ;  H()U(l(ius(|uii',  No.  112.  p.  141.  ami  No  117.  p.  l4<i-7  ;  <;riiii 
i-t  •loliat.  No.  'JKl.  ,'{r(l.  Tliat  a  kiiowinj;  i-xaugennion  «>f  ihe  value  of  the 
"lijt.<ts  iiisureil  i.i  a  framl  :  IJoii<loiiïi(niif,  p  17s.  N«>.  144:  l'oihier,  A-^-siir., 
-^"-  7li,  77  ;  <!riln  et  .loliat.  No.  "Jl."?.  4tli.  That  a  hresu-h  of  warraiity  wo\il(l 
aviiiil  tlic  contract,  and  that  the  coiulitions  of  the  PoHov  were  express  war- 
raiitii-s.  Kllis,  p.  SI,  No.  29  ;  Anioiild,  Vol.  I.  p.  .->77.  ."^1.  .'>V{  :  Kllis.  p.  8*2, 
iHiti-  :  (i  Weiidell,  4S,S  ;  Hou(lou!!i|uié,  \t.  2.'V>.  .">th.  That  the  af*ui-ed  inust 
cmiiiily  witli  the  ootiditioii  to  prodiice  a  certifioate.  and  the  such  condition  is 
a  iiiiiilition  précèdent.  Seott  et  al.  vs.  The  Fhieriix  Insurance  (onijïiinv. 
Il  H.  1.  R.  (,).,  p.  l.-)4  et  ISS.)  Marshall.  Vol.  2,  p.  S*«.  SU.  M3:  Kllis, 
||  I.)."!  and  13()  ;  2  l'liillip«  on  Evid.,  p.  481»,  Ni.s.  18)7-9-10;  «ireenleaf.  Vol 
•-.  p.  .'iO.")  and  4(Mi. 
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tiuiis  ii(V»'H,suii('s  ft  viMilufs  |Htr  la  lui  junir  lui  «Iomiut  !••  iIimu 
<lc  retirer  le  liiinitiint  «le  mi  |HTt«-.  et  sur  le  reriiM  (je  lu  ciiiiipii 
^llie,  (•(iiielllt  lin  paieiiieiit  dil  iiioiittiiit  *le  son  assUDltlce  t^'^'i 
Os.  0(1.  Iji  |)r'feiii|en'H.se  a  pivieinlii  :  II),  (^u'il  y  avait  ■  u 
l'aws.se  re|)rt'sciitati<iii  «le  lii  part  <le  1  iissiiré  lui'.stni  il  avait  tut 
M|>|ili('atioM  pour  s'assurer.  i*ii  ii*|irésent»iMt  sa  propriét»' ('(nniih' 
\nlaiit  CUOO,  tfiinlis  tpielje  w  valait  alurs  (pie  ClâO,  et  (pi  il  \ 
avait  là  dol  (  t  IVaude  île  sa  part,  ce  i|ui  reii<lait  la  police  iiiill<' 
et  sans  ellet  à  .sdii  profit  :  2o.  l^ue  les  conditions,  au  dos  de  l.i 
police,  l'aisaieiit  partie  du  contnit  d  assur  mee,  "t  <|u'il  !!•• 
s'était  pas  cont'oriné  à  la  lOi-  des  conditions,  eelK'  ci-desNii- 
nientionnt'e  ipiant  à  l'avi.»  à  donner  sans  d('-lai,  le  compte  ;i 
présenter  et  le  certificat  <lc  trois  |K'rsonnes,  et  (pi'il  ne  (le\.iit 
pas  ("'tre  payi'  de  s.i  perte  .siins  s'y  être  au  préalalile  coni'ortii'' 
•So.  Kniin  (pie  l'inceiplie  avait  eu  lieu  par  le  l'ait  et  la  cniiiii 
veiice  du  Dt^iiiandeur.  Li  conu-statioii  a  été  référée  à  un  jiiiv. 
sur  articulation  de  t'aits  particuliers  et  di'-finis  à  r(''pon(lre.  l'.ir 
leur  r(''poiise  au  second  de>  t'aits  articulés,  ils  ont  dit;  lu.  i|ii' 
la  valeur  de  la  propriété  repré>:4Mit<''e  par  l'assuré  au  temps  i\r 
l'assurance  eonmie  étant  de  t'iOO  ét4iit  une  valeur  exajj;r'i(<' . 
2o.  (^ue  cette  e.xa^^t'-ration  de  valeur  avait  été  l'aite  sans  in- 
tention fi-auduleuse  et  ce  j)ar  neiil'  contre  trois.  Par  liiii 
répon.se  au  (ie  ils  ont  atKriné  (ju'il  y  avait  eu  avis  suHi>;iiit 
doinié  à  l'assurance,  mais  «pie  le  Demandeur  n'avait  pas  dutiii'' 
et  pn>(luit  le  certiticat  et  I  état  (le  va  ])erte  tel  ipje  reipiis  p.u 
la  lOe  condition  susdite,  l'ar  leur  n'-ponse  au  7e  ils  mit  dit 
iple  riticeiidie  n'avait  pas  eu  lieu  par  le  l'ait  et  la  coiiiii\iiiii; 
du  J)eman(lein'.  l'ar  d'autres  réponses  la  valeur  de  la  piopiiit. 
a  été  tî.xée  comme  ayant  été  de  £800  au  temjis  de  l'incendie 
Dans  cet  (''tat  de  la  procédure,  le  Demandeur  a  présente  mn' 
motion  pour  jui^einent  suivant  le  verdict  pour  CliOO,  et  la  Dt- 
t'eiideresse  a  présente  dt-ux  motions,  la  pi"emière  pour  juj:i  • 
ment  en  sa  faveur  sur  le  verdict,  et  la  seconde  poui'  jui^etiniit 
nonolistant  le  verdict.  I>'s  raisons  au  soutien  des  deii.\  iiin- 
tions  sont  à  peu  près  comniune.s  à  I  une  et  à  l'autre  et  jieiiviiit 
se  réduire  aux  detix  propositions  suivantes:  lo.  Qu'il  y  .i  '  ii 
(îxa^rération  de  la  valeur  de  l'imnieulile  ]»ar  le  Deuiandctir  à 
l'époipie  de  J'assuiMiice,  et  2*>.  (^ue  le  Demandeur  n'avait  ]■  is 
exécuté  et  ne  s'était  pas  conft»nné  à  ce  »|ui  était  exi^é  de  lui 
par  la  lOe  condition  de  la  police,  (^uaiit  aux  premiers  moyen-, 
ion  peut  de  suite  répondre  ipie  la  ipiestion  se  trouve  traiiclu'' 
et  enlevée  même  à  l'appréciation  de  la  cour,  par  lu  (piestimi 
soumise  au  jury  et  par  la  ré[Kjnse  ipi'il  a  faite.  C'est  mu- 
(|Uestion  le  fait  (jui  a  été  lais.sée  à  l'appréciation  du  Jury  par 
le  jugement  de  cette  cour  du  80  de  .septembre,  hSUl.ipi'il  s';ii,nt 
d'exécuter.  Or  à  cpioi  l»on  soumettre  cette  question  au  Jiny 
si  elle  ne  devait  pas  être  suivie  jKir  les  parties  et  la  cour.     ><! 
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Iîi|»pr»''<'iMti<»ii  «l<-  la  cotiilnitf  ft  ilr.s  int«*iiti<>iiH  du   I)«-iiinni|fni'. 

au  ï»  iii|  >  'lu  foiitrat,  russciit  t'-t»-  lHi>s«''f>  à  I  >i|>|>r«fiatiiii  <|f  la 

r«>iir.  il  «'H  aurait  |KMit  «''tn-  «H**  aiiti'i'iiH'iit  en  fai>Jiiit  ap|ilic-atioii 

•i.-.  autorités  tit«''«-H  par  !<•  I)t''t"fiii|fur  »-n  «*<»n  fnctuiii  «-t  «l<-s  siii- 

vaiil«->.  V'tt\iu-r.i '<iiil luii  (l'dssti  ru  itrf,u'  l'Jit  :   ■  L<>Mi|r,iti<i||  (jia* 

'la  la'iiiH'  foi   iiiiposf  Hiix  partifs  île  lu*  rien  •liK<«iiiiiil*T  <]**  ce 

"  ijiH"IU->»  savent  sur  It'sclidsrs  (|iji  snnt  «li'  !'i-s>i«-iHf  ilu  contrat, 

•  n«-  f«»nc«rn«'  onlinaimm-nt  «pif    !••    f<»r   int«>rii-iir    11  «-n   <st 

aiitn-iii«-nt  «h-  !'nl>li^ratii)n  de  m-  pas  intlnin-  jautr*-  «-n  crn-wr 

j«!ir  «k-  fausM's  iltViaratioiis  sur   les  (•li««s»-s  «pii  >^int  «l«*   la 

-iilManc»'    ilii    contrat  ;    ccllf-ci    concrrni-  le  f«»r  «xt/Mirur. 

iVIa  a  lifii  tpiand   niênif  l'assuré  aurait  fait,  Mitt"  iumnnisr 

*/»»i.  Cette   fiiU8W  déclaration,  «'tant   hù-uit'tne  en  rrmi r.  (  "ar 

"  il  y  a  cett»'  diflV-rcncf  dans  tous  It-s  contrat.-'  iiitén-sM-s.  cntr»' 

I»-  cas  auipii-l  une  partit'  ne  dit  pas  ci-  «pli  est.  *:i      cas  autpicl 

eil«- dit  c»' <jui  v'ixf  pas.   Dans  le  preuder  cat»  e;!-   n'est  j«is 

"  l»-iiuede  ne  l'avoii'  pas  dit,  si  elle  ne  le  savait  pas.  et  si  elle  ne 

la  !«> malicieusement dissinudé  ;  mais  dar  •  'e  «ow  .ni  ihm,  .  1u« 

f>t  tenue  si  ce  <pi  elle  a  dit  ue  .se   trouve   |»«.s  vi-riUil  ! ',  et  a 

-  iii'''i'>  l'autre  partie  en  erreur.'  Il  seinMe  rési.  îer  de  ces 
aiit«»rit»'-s  <jue  l()rs(]ue  la  fausse  repn'*s«-ntat'  :i  |i»rte  sur  la 
Mil«.tanci- du  contrat  les  a.ssureurs  peuvent  en  demander  la 
nullité,  (^«"'nault,  n"  2!>!>  :  '  L»'s  lois  sur  les  a«urances  ré- 
priment tout  excès  dans  l'évaluation  dfî*  oljjets  aKsurés.  S4.;' 
•ju  il  y  ait  eu  dol  et  l'raude  dans  l'évaluation,  >»iH  m'orne 'jii  il 

~  I)  't'iil  eu  vi  (loi  vi  fraude.  Si  dans  ce  dernier  cjts  la  loi  no 
"  d'-clare  pas  le  contrat  <rassin'ance  u\\\.  ri„„tnf  ilntiM  le  ^rr- 

-  !»••*»•.  elle  veut  au  moins  (pie  l'assurance  s«»it  ré<Iuite  justpi'à 
"concuiTence  de  la  valeur  réelle  des  r)hj..ts  !L«<sur»r.."'  N'-  ;J(M)  : 
"  .Mai->   sntfit-il  de    la  plus   léoère   difién-nee  entre  la   valeur 

■  n-'-lIe   des    olijets    a.ssurés,  et     l'estimation    j>ortéi-    dans  lu 
jxdice  j»<rtir  autoriser  les  assure»n"s  a  s'en   plain>lre  et  à  nnpié- 

■  rir  une  nouvelle  estimation  ?  Nous  ne  le  p«.'ns<m>  fism.  et  nous 
"  I>»»uvuns    encore    invoquei'    sur  ce   jM»int  l'opinion  ffénérale- 

iiR-nt  admi.se  en  matière  (l'a.ssurance  maritime.''  Conformé- 

■  ment  à  cette  rèj^le,  Valéri  oliserve  «pie  la   fniude  sent  mani- 

■  f'-ste  si  l'estimation  excède  du  {,  dti  l  et  à  plus  forte  i-;us4in 
~  de  la  i  la  véritilMe  valeur  de  la  chose.  (  i l-un  et  Joliat.  1er 
v<j|..  n*-  254 :  "La  réduction  de  l'ii-ssunince  à  la  juste  valeui- 
■■  des  cli«.»s<?«  dont  l'assuré  réclame    1»   pn'x.  un  Ue"  (juautiint 

■  ipie  l'excès  de  l'estimation    n'est  jias  le  n.-sultat  de  l'est  i  ma - 

■  lion  d'un  calcul  frauduleux."  Kt  plus  l»as.  il  dit  :  "  J^i  fraude 

■  ue  -M-  pr(''suumnt,  c'est  aux  assureui-w  à  prouver  «jUe  l'exci-silu 
■"  I  '-valuation  contenue  dans  la  police  provient  de  la  mauvaise 

-  foi  de  l'a-s-suré.  "  Celui,  "  dit  Pothier.  n*^  "H,  ■■  qui  a  fait  a.ssurer 
""ses  etfets  jjour  luie  .sonune  au-tlelà  de  leur  valeur  est.  dans  le 
"  doute  pré.sumé  l'avoir  fait  de  Ixjnne  foi  et  par  ignonince.  Car 
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"  la  t'riuKle  ne  se  présuinc  pas  ;  c'est  aux  assureurs  loi-Siiu'ils 
"  l'allè^'uent,  et  qu'ils  'emandent  en  conséquence  la  nulliu'de 
'■  l'assurance,  à  la  justifier."  Ce  n'est  donc  qu'un  cas  de  fnuide 
bien  et  dûment  prouvé  que  la  p(  lice  d'assurance  peut  l'tiv 
annulée.  J)ans  le  cas  d'exagération  sans  fraude,  il. n'y  a  donc 
lieu  t|u'à  réduction  de  l'assurance.  C'est  le  cas  d'un  dol  réel, 
connue  ilit  Quenault,  au  n''  229.  Kt  ce  n'est  pas  le  cas  de  ildl 
personnel,  c'est-à-dire,  celui  par  lecpiel  on  reproche  et  piouvc 
la  Fraude  de  l'a.ssuré.  Je  ne  puis  donc  faire  autrement  que  de 
suivre  ce  (|ue  le  jury  a  rapporté  par  sa  réponse  au  second  inter- 
rogatoire. C'est  la  loi  pour  la  cour  et  pour  les  parties.  Kt  la 
Défenderesse  ne  pourrait  pas  réussir  sur  ces  premiers  nioyt'ns. 
Les  seconds  moyens  invo(|ués  par  la  Défenderesse  en  ses  deux 
motions  sont  plus  sérieux,  ils  sont  soutenus  d»;  la  réponse  du 
jury  à  la  Ge  question,  affirmant  que  le  Demandeur  n'avait  pus, 
conformément  à  la  10e  condition  de  la  police,  fourni  et  présen- 
té à  l'assurance,  l*-'  le  compte  et  état  de  la  perte,  et  2*^  le  certi- 
ficat de  ti'ois  personnes  quant  à  la  cause  <le  l'incendie.  Le  De- 
mandeur répond  victorieu.sement  au  défaut  de  production  de 
l'état  de  sa  perte,  en  disant  c|ue  la  perte  avait  été  totale,  et 
qu'il  n'y  avait  pas  de  compte  à  fournir,  et  que,  puisque  l'assu- 
rance avait  envoyé  un  de  ses  employés  de  Montréal  pour  faire 
l'estimation  de  la  perte  sur  les  lieux,  accompagné  de  Hickey, 
l'agent,  par  l'entremise  duijuel  l'a.ssurance  avait  été  effectuée, 
elle  axait  par  cela  mên)e  reconnu  qu'elle  avait  eu  des  informa- 
tions suffisantes  |)Our  arriver  à  la  connaissance  du  montant 
(|Ue  le  Demandein-  réclamait  pour  sa  perte  en  vertu  de  son 
assurance.  Il  me  sen>ble  (piil  y  a  eu  en  effet  de  la  part  de  la 
Défenderesse  renonciation  au  droit  d'exiger  du  Demandeur  un 
compte  en  détail  de  sa  perte,  ce  qui  n  était  d'ailleurs  d'aucune 
utilité  dans  les  circonstances,  puiscju'elle  avait  été  informée  par 
son  agent  local,  et  que  dans  un  pareil  cas,  l'on  ne  pourrait 
raisonnablement  .soutenir  cette  prétention  de  la  Défenderesse 
en  présence  de  la  preuve  faite  et  des  circonstances  de  la  cause. 
Mais  en  est-il  de  même  du  défaut  de  certificat  ?  Le  Deman- 
deur regarde  cette  contlition  n*"'  10  <le  la  police'  comme  une 
clause  comminatoire,  et  (pli  ne  doit  pas,  à  défaut  d'exécution 
le  faire  déchoir  de  .son  droit  de  recouvrer  ;  mais  s'il  en  est 
ainsi  pourcpioi  ena-t-il  été  fait  le  sujet  d'une  (|Uestion  partieu- 
lière  et  formelle  au  jury  par  le  jugement  «lu  80  septembre 
IMGI,  auquel  le  Demandeur  s'est  soumis  puistju'il  n'en  a  pas 
appelé,  et  (juau  contraire  il  l'a  mis  en  exécution  en  procédant 
au  procès  jiar  jury.  La  nécessité  de  l'accompli.ssement  de  cette 
condition  de  la  production  d'un  pareil  certificat  est  regardé 
comme  une  condition  précédente  et  nécessaire,  avant  que 
l'assuré  pui.ssc  être  admis  à  recouvrer  le  montant  de  sa  perte, 
et  ce  tant  par  nombre  de  jugement  devant  les  coui's  anglaises 
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qui  doivent  nous  sorvii'  do  «juidc  on  cottt!  iiiiitièro  (jne  par 
(liviTs  jufjfciiients  do  nos  courte.  Jo  dois  diro  do  suite  (|u'en 
Imuiicc  inôinu,  dos  conditions  do  polico  d'assuranco  i\{}  niôiuo 
CJir.ictore  ([ue  colle  qui  fait  l'objet  de  la  jirésonte  difficulté  sont 
iv<fiiriléos  connno  valables  et  obligatoires.  Quenault,  /Is-su- 
raiift's  ter  rostre  fi,  n^*  "252  :  "  Si  les  assurances  ne  satisfont 
'•  ]ii)int  à  la  rleniande  que  l'assuré  leur  fait  à  l'amiable,  il 
"  (luit  intenter  contre  eux  l'action  en  j^aiouient  de  l'assurance 
"  avant  l'expiration  du  délai  fixé  pour  la  prescription  de  cette 
"  nction.  "  "  Ce  délai  est  o)-dinairenient  détorininé  par  une 
'  clfuise  de  la  polico,  et  nous  ne  doutons  pas  qu'une  pareille 
"  t'l.uisi>  no  soit  valable  et  obligatoire.  Kn  effet,  la  durée  de 
'  IV.xistence  d'un  droit  est  susee])tible  d'être  réglée  par  la 
"  iiiênio  convention  (jui  lui  a  donné  l'existence."  Plus  loin, 
iliiiis  sa  traduction  de  l'ouvrage  do  Marsball,  au  cli.  5,  de  la 
])icuve  du  sinistre,  p.  877  à  384,  il  rapport,  plusieurs  déci- 
sions soleinielles  des  cours  anglaises  (pli  ne  laissent  aucun 
(loiitf  sur  la  nécessité  (|u'il  y  a  pour  l'assuré  de  faire  pi'ouve 
<k'  lu  ])roduction  de  son  certificat  sur  la  cauis'e  du  ministre, 
avant  de  pouvoir  obtenir  jugement,  même  dans  le  cas  d'un 
verdict  formel  en  .sa  faveur.  EUis  rapporte  nombre  de  précé- 
iKiits  îuigluis  qui  consacrent  la  même  doctrine.  Il  est  vrai 
i|U('  l'édition  américaine,  page  132,  rapporte  (pi'aux  Etats-Unis, 
1(111  s'o.st  dq)arti  en  quobpies  cas  de  la  rigueur  don  cours  an- 
i,r|ais('s  sur  ce  point.  (Note  2):  "  Though  tlie  strict  rule  of  tho 
'  Kiiglish  cases  cited  by  Mr.  Ellis  in  tliis  cliapter  4,  in  regard 
''  to  tlie  necessity  of  tlio  précise  certificate,  and  other  preli- 
"  iiiiiiary  proofs,  roi]uiro(l  by  tho  conditif.ns  of  polic}^  bas  boen 
"  ivcdgnizod  and  approved  in  America  :  its  severity  bas  boen 
"  iiiadi'  mitigated  by  tbe  now  well  sottlod  doctrine,  tbat  ail 
"  (ibjt'ctions  to  tbe  preliminary  proofs  are  waived,  except  tlioso 
'■  wliioh  are  taken  at  tbe  tinio  tbe  proofs  are  received,  and 
'  tliat  if  the  insnrers  accoi)t  tbom  without  pointing  out  tlieir 
'  ili'Heiencies,  or  refuse  to  pay  tho  loss  on  some  otlior  grounds, 
'■  tliiy  cannot  subse(|Uontly  allège  that  the  proofs  wero  in.sufH- 
'  ciriit,  or  not  rendered  within  the  ro(|uire(l  time."  Je  ne  vois 
])as  (nie,  même  en  adoptant  cette  doctrine,  le  Demandeur  jint 
t'ii  retirer  tout  l'avantage  qu'il  en  réclame,  parce  ([u'il  semble 
i|Ue,  iiiême  on  ce  cas,  le  Domandeiu"  aurait  dû  prouver  <pio  la 
C"oiii|iagnio  avait  renoncé  à  la  demande  de  la  production  du 
ceititieat,  ou  bien,  comme  jo  viens  de  le  dire,  il  n'aurait  pas  dû 
se  soiniiettre  à  l'articidation  de  fait  (pli  on  faisait  nne  (juostion 
]iarticulière  au  jury.  Ce  (pli  ni(.  ferait  croire  que  la  doctrine 
américaine  dont  parle  l'éditeur  de  Ellis  n'est  pas  aussi  cons- 
tante qu'il  le  dit,  c'est  que  j'en  troii.o  la  conti'adiction  dans 
leilition  récente  de  Groonloaf,  on  évidence.  V.  2.  §  406  :  "  The 
"  l'iaintifl'  must  bore  also  as  iu  other  cases  show  a  compliunce 
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"  with  ail  conditions  precodont  and  warranties.  The  u.sual 
"  stipulations  in  thèse  policies  that  tiie  insured  shall  upoii  iiiiv 
"  loss  forwith  deliver  an  account  of  it,  and  procure  a  certiticate 
"  from  the  nearest  clergyinan  or  niagistrate.  statinjj  his  Ijeliet' 
"  that  the  loss  occurred,  and  without  fraud,  &c.,  &c.,  &c.,  is  a 
"  condition  précèdent ,  the  performance  of  which  niust  be  pnr- 
"  ticularly  idleijed  and  strictLy  prooed."  Je  ne  vois  donc  pas 
(pi'il  soit  l)ien  certain  (jn'aux  Etats-Unis,  l'on  se  soit  générale- 
ment départi  de  la  doctrine  des  cours  anglaises  à  lainullo 
d'ailleurs,  nous  devons  plutôt  recourir  pour  nous  guider  (|n'à 
celle  des  cours  américaines.  Mais,  indépendanniient  de  ces 
considérations,  je  trouve  (jue  cette  doctrine  a  été  reconnue  et 
suivie  par  hi  Cour  d'Appel  de  cette  Province  et  par  le  Conseil 
Privé,  dans  la  cause  de  Scott  vs.  Pluenix  Insurance  Company. 
La  même  doctrine  a  été  admise  par  la  Cour  de  Québec,  dans 
un  procès  plus  récent,  celui  de  Dill  v.s.  l'Assurance  de  Quéliec. 
(1.  R.  Q.  R.  Q.,  p.  471.)  Dans  cette  cause,  la  cour  rendit  juffe- 
ment  en  faveur  du  Demandeur  il  est  vrai,  sur  le  verdict  en  sa 
faveur,  nonobstant  la  motion  de  l'assurance  pour  nouveau  pro- 
cès, parce  qu'il  parut  à  la  cour  (|u'il  ne  s'agis,sait  ipie  d'une 
extension  d'un  premier  délai  déjà  accordé  par  l'assuninci', 
pour  par  le  Demandeur  accomplir  les  formalités  qui  étaient 
exigées  de  lui  par  les  conditions  de  l'assurance,  pendant  (pi  une 
enquête  sur  la  cause  du  feu  s'instruisait.  C'est  dans  les  ternies 
.suivants  (pie  le  juge  Bédarl  s'e.  primait  .sur  la  nécessité  de 
l'accomplissement  des  conditions  au  droit  de  la  police  en  ren- 
dant le  jugement  de  la  cour:  '  Observons  qu'il  n'en  e.st  pas  du 
"  laps  de  temps  comme  de  l'accomplissement  d'un  fait  anté- 
"  rieur  exigé  par  la  compagnie,  tel  que  hi  production  d'uii 
"  certificat.  L'acconqilissement  d'un  fait  e.st  une  condition 
"  précédente  et  <d»ioLue  comme  le  prouvent  les  autorités  citées; 
"  il  faut  que  le  fait  s'accomplis,se.  Il  n'en  est  pas  de  même  du 
"  simple  laps  de  temps,  il  e.st  comminatoire  suivant  les  cir- 
"  constances." — Vide  EIHh,  p.  188-180.  Ce  jugement  fut  ren- 
du par  les  juges  Panet  et  Bédard.  Toutes  les  décisions  ci-des- 
sus rapportées  ont  été  rendues  dans  le  cas  où  il  y  avait  eu  un 
verdict  formai  en  faveur  de  l'assuré.  Avec  combien  plus  de 
rai.son,  doit-il  en  être  de  même  dans  la  présente  cau.se,  dans 
hujuelle  il  n'y  a  eu  (pi'un  verdict  spécial,  une  enquête  sur  tous 
les  faits  .soumis  au  jury  par  l'articulation  de  faits  spéciaux  iv- 
quise  par  le  jugement  du  80  septembre  bSOl,  laissant  à  la  cour 
(le  faire  l'application  de  la  loi  et  de  la  jurisprudence,  d'après 
la  position  (pie  les  parties  se  sont  mutuellement  faites  par  le 
contrat  d'assurance  et  les  conditions  de  ce  contrat  et  la  preuve, 
J'ajouterai  (pie  la  Cour  d'Appel,  ainsi  (jUe  pré.sentement  cons- 
titu(''e,  dans  la  cau.se  de  Atwell  v.s.  W(!stern  Insurance  ('oui- 
pany,  (G  R.  J.  R.  Q.,  p.  Gl  et  04,)  a  maintenu  que  les  condi- 
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tioiis  t'n<l(i.ss(''OH  an  dos  ùe  la  police  d'assuranco  faisaient  partie 
(lu  contrat,  et  obligeaient  strictement  l'assuré  jusqu'à  pi'cuve 
iijir  00  dernier  (jue  la  compagnie  d'assurance  elle-même  et  non 
son  ii^'ent  local,  avait  renoncé  à  en  prendre  avantage  dans  un 
cas  (le  non  accomplissement  de  ces  conditions.  Il  s'agissait, 
(liuis  cette  dernière  cause,  d'une  double  assurance  qui  n'avait 
pus  été  notifiée  dans  le  temps  prescrit  par  une  des  conditions 
fin  (l<'s  de  la  police.  L'assuré  n'avait  pas  fait  preuve  devant 
le  jury  qu(!  l'assurance  avait  renoncé  à  ce  moyen,  lors  de  l'es- 
tiinatit)n  de  la  perte.  Je  crois  devoir  rejeter  la  motion  du 
Dciiiiinileur  et  accorder  les  motions  de  la  Défenderesse,  pour 
les  misons  en  dernier  lieu  mentionnées,  et  jugeant  au  mérite 
renvoyer  l'action. 

"  La  cour,  considérant  que,  par  la  loi  et  les  conventions  et 
conditions  du  contrat  d'assurance  intervenu  entre  le  Deman- 
deur et  le  Défendeur,  en  date  du  21  juillet  1859  et  récité  et 
invo(iué  par  le  Demandeur  en  sa  déclaration,  ce  dernier  était 
tenu,  avant  de  pouvoir  être  re(;u  à  recouvi'er  de  la  Défen- 
deresse le  montant  de  la  perte  par  incendie  qu'il  réclame,  de 
lui  présenter  le  certificat  requis  par  la  di.xième  des  clauses  et 
c(iii(litit)ns  de  la  police  d'assurance  faite  et  exécutée,  en  date 
du  vingt-quatrième  jonr  de  septembre  1859;  et  nommément 
un  certificat  par  trois  personnes  désintéressées  concernant  le 
caractère  du  Demandeur  et  la  cause  de  l'incendie,  ou,  à  défaut 
de  ce  faire,  de  prouver  que  la  Défenderesse  avait  renoncé  à 
racconiplissement  de  la  part  du  Demandeur  à  cette  partie  de 
la  dite  dixième  condition  de  la  police  d'assurance,  et  ce  à  peine 
de  déchéance  du  droit  de  réclamer  en  vertu  d'icelles  :  Con- 
sidérant, de  plus,  (]u'il  n'y  a  aucune  preuve  dans  la  procédure 
(|ue  le  Demandeur  ait  satisfait  à  cette  partie  de  la  dixième 
clause  ou  condition,  ou  (jue  la  Défenderesse  ait  renoncé  à  en 
prendre  avantage.  Et,  en  outre,  vu  la  réponse  du  jiuy  sur  ce 
|i()int  à  la  sixième  question  de  l'articulation  de  fait  qui  lui  a 
(té  soumise,  a  renvoyé  la  motion  du  Demandeur,  et,  faisant 
droit  sur  les  deux  motions  de  la  Défenderesse  et  sur  le  mé- 
rite, ayant  tel  égard  que  de  droit  aux  dites  deux  motions.a  dé- 
liouté  et  déboute  l'action  du  Déniai,  leur  avec  dépens.(()  t/.,p.89.) 

Loi{A\(iEU  et  FKf'.UEs,  for  Plaintiff". 

Toi!l<AN'CE  and  MokrK'E,  for  Défendants. 

F.  C.AssiDV,  Counsel  for  Défendants. 
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MARINE  INSURANCE.-I1ITEREST. 


Sui'EKioii  CouiiT,  Montréal,  22mi  Januiiry,  lN(i2 
Coram  Smith,  J.,  and  a  spécial  jury. 
CusACK  vs.  TiiE  Mutual  Insukance  Company  of  I^uffaih, 

Util  :  1.  An  endorsement  upon  an  open  policy  for  insnrante  of  ;i 
car^îo,  is  incomjilote  if  t!ie  niinie  of  tlif  vessol  by  wliicli  sucli  car.'..:- 
sliipjK^d  is  in  Mank  :  liiit  it  iw  j)erf('ctO(n)y  a  notice  to  the  iiisurirs  if 
tlio  name  of  thu  vessei,  wliether  tlu'v  lill  np  tlic  blank  or  iiot. 

2.  The  provision  in  a  poliey  tliata  vessel  iniistnot  l^ebelow  "  cla--]!!,' 
witliont  référence  to  any  parlicnlar  clasHilication,  wili  iidt  nii'icr  ,; 
noccssary  tiiat  such  vessel  should  not  be  below  class  lî  1  iii  a  classiliia 
tion  of  Ycssels  inaiie  on  l)chalf  of  lako  nnderwritcrs  and  for  thcir  infu- 
mation.  IJutit  will  l)e  construed  as  ineannig  tliat  tiie  vessd  sluuild  uw 
be  below  the  class  of  voi-sels  rocognized  by  niarinors  as  J5  I,  if  tlicrr  li 
any  snch  class. 

3.  A  ju'r.son  wlio  insured  as  agent  for  another,  cannot  sue  for  iiulom 
nity  in  bis  own  name  as  principal.  (1) 

4.  And  if  a  consigncu  sues  for  indeninity  under  a  policy  elfectcd  in  liis 
own  namo  U|X)n  goods  belonging  to  anothiT  and  consigned  to  iiim,  lu- 
innst  shew  au  insurablo  intorost  in  sucli  goods  toentitlc.  liiui  torccuvor: 
anl  can  only  recover  the  aniount  inv\hichlie  shews  hinisclf  tolicfn 
interested. 

5.  Tho  pcsscssioii  of  the  billofladiiig  ia  ]>riiii(i /afic  évidence  ol'in'- 
prietorship:  but  it  is  insuliicient  to  constitute  an  insiirabie  iiitcrosl  ii. 
the  consignée,  if  it  be  shewn  nliunde  that  lie  is  not  tiie  proprietor  of  tin 
goods. 

(i.  To  entitle  a  consignée  of  goods  lost  or  dainaged  in  trannilu,  to  rciivtr 
under  a  policy  taken  out  upon  thein  in  lus  own  nanie,  be  inu.'«t  Aww 
pecnniary  and  aj)preciable  interjst  in  sucii  goods,  arising  froni  a  lu ■- 
uj)on  theni  ;  whicb  lien  inay  be  for  advances  in  respect  ofthciii  l'or:i 
gênerai  balance,  or  othcrwiso.  But,  liowever  it  niay  be  creatid,  it  iim>t 
attach  8i)ecifically   upon  the  goods  covered  by  the  policy.  ('.') 

Smith,  J.,  (in  charf^infT  the  jury,)  :  The  case  now  sulnnitti'i 
to  your  consitleration  i.s  a  case  of  sonie  importance  in  uiattii- 
of  insurance  ;  and  it  will  be  n»y  duty  to  lay  before  y<>u  tin 
chief  pt)ints  vvhich  hâve  been  raised  bythe  i-ssuesin  thiscaust 
and  the  évidence  on  which  they  are  based  ;  and  to  point  ont 
to  you  tlie  principal  points  of  law  connected  therewitli,  t'i 
enable  you  to  forni  a  correct  view  of  the  case,  and  to  reniit-r 
sucl»  a  verdict  as  will  nieet  the  justice  of  the  case.  The  action 
is  Ijrou^ht  on  a  policy  of  insnrance  to  recover  the  vahic  "f 
about  5000  bushels  of  peas,  wliich  had  been  lost  while  on  l">ani 
a  vessel  called  the  Riclunond,  wrecked  near  Aniherst  Jslaiiil 
in  the  Bay  of  Quinte,  on  the  ni^dit  of  the  lôth-lGth  May  last 
The  action  is  brought  for  a  total  loss,  and  rests  on  wliat  i> 
called  an  ojjcu  policy,  dated  at  Hufialo,  in  Mardi  INtil.  Ili' 
policy  vvas  in  favor  of   PlaiutitF,  and   was  il  contract  cntcix'l 
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(1)  V-  ait.  13  et  1!»C.  I".  C. 

(•2)  V.  art.  1740,  1745.  24*22,  2472  et  2474  C.  C. 
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iiito  iii  t'iivor  of  l'iaintiffto  c*>vor  ail  such  car^oes  as  should 
lie  iiiilor.s».'(l  on  tliu  iMjlicy.  It  istlie  oiidurseinent  ou  tlic  policy, 
tliti'ct'oiv,  wliicli  in  fact  foniis  tlic-  coiitract.  In  the  prosent 
iiistiUit'c,  it  i.s  one  ot"  tliu  c<jn(litions  of  tho  policy  that  it  should 
iKit  lu"  lii'ld  to  cover  any  car^o  eudorsed  on  it,  uutil  the  name 
of  the  V(;ssel  canyiuf,'  tlu;  cargo  to  bu  insured  should  havo 
lircn  tMiinniunicatt'd  to  the  couipau}',  or  their  agent.  On  tho 
l.')tli  May,  a  |»roposal  of  insurance  was  hunded  to  Défendant  hy 
j'Iaiiititr,  to  covi'r  the  cargoes  oi  two  vessels  then  lying  ut 
llclk'vil!»',  in  Tpper  Canada,  cach  containingabout  ôOOO  bushels 
of  }M'as,  the  hrst  nanied  the  Bay  C^ueen,  and  the  name  of  the 
otiu  r  then  unknown.  It  is  on  tîie  last  insurance  that  the  pré- 
sent Oiise  dépends.  The  endorsenient  was  niade,  therefore,  on 
the  15th  of  May,  to  cover  this  cargo,  but  the  name  of  the 
vessel  was  not  tiiiMi  couimunicated  t<j  the  office.  The  name  of 
tliis  second  vessel  was  the  llichniond,  and  the  name  was  only 
cniiiinunieated  to  Défendant  on  the  KJth  of  May.  On  the  night 
of  tlie  l-lth,after  she  had  sailed  on  lier  voyage,  the  Kichnumd 
colliileil,  a  short  distance  from  Helleville,  with  another  ves.sel, 
nilled  the  Mary  Maria,  and  sustained  sonie  damage,  and,  after- 
wards,  on  tlie  night  of  the  lôth-lGth,  was  wrecked  near  Am- 
lii  rst  Islaiid.  The  Défendants  meet  the  action  by  setting  upthree 
points  of  defence  :  1  That  the  insurance  was  not  complète  under 
tlie  conditions  of  the  policy,  until  tlu;  name  of  the  vessel  carry- 
iui;'  tiie  cargo  insured  had  been  given  in,  and  endorsed  on  the  po- 
liiy  ;  îuid  that,  befon;  this  had  been  doue,  and,  thereby  a  valid 
contract  of  insurance  completed,  the  collision  spoken  of  had 
uceiuTed,  thereby  rendering  the  vessel  insecure  and  unseu- 
wortliy  ;  and  that  this  fact  was  known  to  Plaintitf,  and  to  the 
o\\  uer  of  the  peas,  McMahon.  That  the  suppression  of  this  fact 
was  a  fraud  practiseil  on  the  undervvriter,  or  it  was  a  most 
material  représentation  which  ought  to  hâve  been  connnuui- 
tateil  to  Défendants:  and  that  not  having  been  done  at  the 
time  the  name  of  the  liiehmond  w'as  made  known  destroyed 
the  contract.  The  second  point  raised  is,  that,  by  the  condi- 
tions of  tlie  policy,  no  cargo  should  be  covered,  if  shipped  in  a 
Vessel  under  the  rank  or  cla.ss  of  li.  /.,  as  known  to  ail  mari- 
lu  rs  and  skilled  persons  ;  that  the  Richmond  was  below  B  /., 
ami  that  she  was  not  seaworthy  or  sufficiently  manned  and 
cquipped,  and  was  in  fact  not  such  a  vessel  as  a  prudent  man 
would  liave  shipped  grain  in  :  that  this  condition  of  the  policy 
was  violated,  and,  for  this  rcîvson,  the  policy  was  inoperative. 
The  third  point  was  that  Plaintiff  never  had  any  insurable  in- 
torest  in  the  cargo  insured.  As  regards  the  first  point,  it  is  to 
lie  observed  that  no  insurance  could  be  considered  as  com- 
pleteil  under  the  conditions  of  the  policy,  until  the  name  of  the 
vossel  had  beeu  commuuicated  to  the  cornpany.    The  cointuu- 
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nication  was  nijulr  nu  tlio  inoniiiif;  of  tlic  lOth  May,  altlumifh 
it  was  iiot  t'iidoi'Hol  on  tlic  ])()lit'y  as  it  sliouM   liave  liciu.  S., 
sooii.  tlicivforc.  jis  tlic  fact   was  madt;  kiiown  tu  Deffinl.iiits 
tin-  cDiifcract  was  eoiiiplctt'  and  l)iiiiliii<i;.   But  Dcioiidants  luv- 
tt'iid  tliat  IMaiiititi"  as  wull  as  McMalioii,  tlic  owiicr  of  tln'  ]m  mv 
wm.'  awart'  of  tlic  collision    wliicli  liad  takcii  plact',   and  tluit 
by  suppri'ssin^  thcir  knowltMl^e  oï  tlie  tact,  a  tVaud  was  cum- 
un'ttcd  on  tlic  Company,  as  it  was  a  niost  niatorial  Fact  wl'ifli 
(»u^lit  to  havc  l)ccn  coniniunicatcd.     Hnt  thc  cvidcncc  clcuiv 
shows  tliat  neitlicr  Flaintifi' nor  McMahon  was  awaiv;  ot'  tlir 
tact  bc fore  thesanie  was  coinnmnicatod,  and,  conscqucntly,  tl.i- 
contmet  was  bindin^'  and  ofî'cctual,  and  tliis  brandi  of  tlic  di- 
fencc,  therofoiv,  Falls  to  tlic  ^ronnd.   Had  it  bccn   provcil  tliat 
such  knowicdf^fe  cxistcd  in  l'iaintift",  or  in  McMalion.  no  doiilit 
tlio  insurancc  would  havc  becn  inopci-ative  to  cliar<;c   DctVn- 
dants.  The   Défendants   theniselvcs   appcar  to   havc   adoptai 
tliese  vievvs,  and  thcir  connsel  havc  dcclared  to  you  tliat  tlicy 
do  not  consider  tins  point  as  bcin^  cstablished  in  thcir  Favur 
On  thc  sccon<l  point,  it  is  to  bc  obscrved  that,  by  anothcr  con- 
dition of  the  policy,  it  is  dcclared  thatthis  pc  icy  of  insunnici 
should  in  no  way  cover  any  car^oshipped  in   aiy  vcsscl  Injnw 
class  H  /.,  and  that  the  Richniond  rankcd  below  class  //  /.  A> 
rc^anls  tins  condition  on  the  policy,  the  evidenc»!  bas  bccn  cnii- 
tradictory,  liut  the  weight  of  tcstiniony  is  in  favor  of  l'iaiiititr. 
As  thcrccxists  no  regular  classification  of  vesscls,  or  any  n-nis- 
tcr  whicli  can  bc  taken  as  of  itself  sufficient  to  scttle  tliis(|Uis- 
tion,  it  niust  be  decidcfl  by  the  ^encrai  évidence  of  lier  bciiii.' 
of  that  class  as  reco^nized  by  niariners,  and  of  lier  bcin<,f  sca- 
worthy  and  perfectiy  adapted  to   the  carryin^  of   «fiain.    As 
)'e^ards  the  résister  kept  at  Buttalo,  Défendants  do  not  nlv 
on  that  fact  as  hcin^  niatcrial,  but  rest  on  the  f^eneral  ^loiiiiil 
that  she  was  in   fact  a  vcsscl  well  known   to  be  below   class 
Ji  /.,  and  in  fact  uttcrly  unseaworthy.  The  évidence  for  Plaiii- 
tirt"  shows  that  she  was  rebuilt  in  1!S57    by  a  compétent   biiil- 
dcr.  The  description  of  the  repairs  lias  been  laid   beforc  ymi. 
and  tliis  lias  bccn  supported  by  a  nuniber  of  maiincrs  ami 
others,  who  ail  testify  to  the  capacity  and  seaworthincss  nf 
the  Richniond.  On  the  otlicr  hand,  Defen<lants  bave  exainiiKil 
two  principal  witnesses,  marine  inspectors,  in    the  eniploy  of 
Insurance  Conipanies.  The  examination  of  one  bas  descrilit'il 
the  condition  of  the  Richniond,  when  he  inspected  lier,  after 
she  had  been  rebuilt  in  LSôV,  and  bis  évidence  goes  to  contia- 
dict  the  évidence  of  Plaintiff'in  some   most  important  points. 
But  Plaintiff  lias  clearly  shown,  by  évidence  in  rebuttal,  tliat 
tliis  witness  was  in  error  in  two  important  points  ;  and,  bcitii,' 
shown  to  be  in  error  in  them,  it  is  (juite  possible  that  in  otlifi 
j)oints  he  may  also  be  mistaken.  On  the  whole.  the  évidence 
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.if  l'Iaiiititt  on  tliis  partioular,  of  tluf  Ricliinund  bcin^  scu- 
wnrtliy  aiul  quito  coiiipt-U'iit  to  nii'ry  ^rnin  cai-^oes,  Htaiids  uii- 
iiripi'iiclicil,  aiul  I  tliink  you  will  liavt-  no  dirticulty  in  coiiiiiif,' 
tu  tliL'  conclusion,  tliat  tlu-  Richinoixl  was  seawortliy  und,  iii 
ail  nsjn'ct.s,  Ht  for  tlic  carryin^'  ot'  <^i-aiii  car^oi'S.  Tliis  hriiii^s 
us  iiow  to  tlu'  considi'ratioi»  of  the  tliird  and  last  objection  of 
])(tViidaiit.s,  and  tlie  leally  ini])oi'tant  (|U(>.stion  t'or  your  dctiT- 
iiiiiiatioii.  Tlu'  objoct  oï  tlii'  coiitraet  of  insuiance  is  to  guard 
a^'iiinst  losjs.  The  j^reat  principle  is  that  it  is  a  contract  of  in- 
ilriMiiity.  It  is  plaiii,  therefore.  that,  if  a  claiiiiant  isnotinany 
wîiy  inteivsted  in  the  olject  or  thin^  insureil,  lie  sustaiiis  no 
lii>,s  liy  its  destruction,  and,  consecpu^ntly,  there  can  be  no  ciaini 
t'di' iiideiiinitv.  The  IMaintiffalleiies  that  he  was  the  owner 
ami  coiisi^niee  of  the  peas  injured  on  lioard  the  Hiehnion*!.  Il" 
hc  \Vii>  both  owner  an<l  eonsignee,  then  the  (piality  of  citnsi- 
Kiicc  niust  nierge  in  the  character  of  owner.  If  he  isnot  owner 
liiit  a  eonsignee,  his  title  to  daim  is  différent  froin  that  of  the 
iiwnir,  and  he  tnust  slu)W  an  insurable  interestin  that  charae- 
tcr.  In  tins  case,  the  ijolicv  is  in  the  nann-of  IMaintitl".  He  was 
imt  liuund,  at  the  tiine  he  eHected  the  insurance,  to  déclare  the 
iiatuic  of  his  interest,  but  he  must  ileelare  it  when  he  ))Uts  in 
liis  elainis  for  indeninity.  He  inust  be  intei'ested  either  as 
iiunei"  or  eonsignee,  and  this  is  what  he  niust  establish  or  he 
cannot  recover.  In  whicli  of  thèse  (puilities,  tlien,  has  heshown 
iiiiy  iiitei'est  ?  As  regards  the  ownei'shi{)of  the  peas,  the  reconl 
sliciws  abundant  évidence  of  what  the  parties  theniselves,  I 
iiiian  the  C(jnsignor  and  consignée,  tlxaightof  the  transaction. 
Tlic  évidence  ffoes  conclusivelv  to  show  that  McMahon,  of 
lîi'lli'ville,  was  the  owner  of  the  peas.  The  bill  of  lading 
shcws  that  the  peas  were  shipped  by  Mc-Mahon  and  consi- 
LMud  to  Plaijitiff";  and  lie,  in  lus  letter  of  the  22nd  May, 
written  six  days  after  the  loss  of  the  Kiclunond,  and  sent 
tn  tlie  agent  of  Défendants,  at  Montréal,  expressly  declared 
tliiit  McMahon  w'as  the  owner,  and  that  lie  (^ Plaintif!'),  on 
afircting  the  insurance,  acted  altogether  as  the  agent  of  the 
HWMd-.  Tliis  letter  is  ns  follows  :  "Montréal,  22  May,  1>S()1. 
TiiKoiîoHE  Haut,  agent,  Butfalo  Mutual  Insurance  Co.  Dear 
Sir. — As  I  ani  anxious  to  avoid  ail  niisunderstanding  and 
ilirtieulty,  with  respect  tothe  niatter  of  the  insurance  in  your 
ajfiiiey  upon  the  peas  on  lH)ard  the  "  Richniond,"  1  wish 
hiiefly  to  state  the  facts  of  th<;  case.  As  I  bave  already 
iiit'oiiiu'd  you,  1  acted  in  the  niatter,  ami  still  act  as  the  agent 
"f  K.  D.  McMahon,  of  Belleville,  the  owner  of  the  peas.  With  a 
viiw  tlien  to  an  aniicable  .settlenient  of  the  niatter,  I  would 
ai^fain  call  your  attention  to  the  foUowing  facts  :  On  the 
iiinniiiig  of  the  lôth  May  instant  under  niy  application  of  the 
invvidiis  day,  you  as  agent  of  the  Company,  inaured  againsi 
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tlio  périls  of  iiiivi(,'iitioT),  in  yonr  nsnal  inanner  liy  an  rntry  ..n 
yoiu"  book  us  follows  :  'l'Iif  Hay  <^iî»-<-ij.  alM>ut  ôOOO  l.u>.|irl> 
peas,  (i  73  cts.  .Scliooner,  naine  not  a<lvis4-i|.  alxtut  ôO(M).  ./ 
78  cts.  (Jn  the  nioniin^  of  tlie  HJtli  in>tant  (Iftwoen  11  .in.l 
noon)  yon  wcre  infonuffl  tliat  tht-  nain»-  <>f  tin-  schcxnitr  d.f 
whit'li  tlio  naine  liail  imt  pr»-vioiisiy  Ihmm)  j^ivm.)  was  tl»' 
"  Kicinnond."  Laterin  tlie  tiav.  I  s«!it  t'»  vuur  olîice  a  telei:r;«.iii 
fi'oni  McMalion  inipiirinfj  if  thi*  Hiclin)<in<i  was  insnri'<I,  .inl 
the  reply  received  fruni  yoii  was,  that  slie  lia<l  Ix-i-n  in^nii  ■! 
in  the  niornin^.  At  a  snl>sr«|uent  lioiir  *»f  tlie  sanie  «lay.  I  nciilr 
tli»!  sanie  inqniry  at  yonr  orfice.  an<l  r«-t<'ivf«l  th»-  saine  an^w.  r 
In  tlie  eveniiiiT  t)f  tlie  sixtf't-ntli.  I  r<c«-iv««la  tvlt-rri-am.  wliicl,  I 
shewed  to  yonr  clerk  tlie  foUuwinf^  inorninf;  aniKuinein^' tli.' 
wreck  of  the  RiclinioïKl.  L-itt-r.  in  tlit-  iii'>rnin^  of  that  il.iy 
(17th),  you  called  on  me.  and  stat»-«l  that  yourconipaiiy  was  imt 
liable,  on  the  ^rouiid  that  the  Hichnioiid  was  a  seow  nntit  t" 
carry  ^rain  and  you  intiinat<d  a  suspicion  that  tlu-  sendcr  nf 
the  tirst  telem-ain  had,  at  the  tiine  it  wa<;s<.'iit,  a  kiiowlcdir''  "f 
the  loss.  IJpon  my  callinf,'  on  you.  later  in  the  sjinie  day,  vu 
told  me  that,  if  the  Kichmond  was  not  of  a  lower  class  tli.iii 
B  2,  she  wasinsured.  The  only  objection,  theii  whit-h  you  iiunli- 
to  the  inaurance  arises  froni  the  supfK>se<l  raiik  of  the  ves->l. 
The  fact  that  an  insurance  was  etf«.<-ted  with  you  in  the  usual 
form  U[)OU  peas  on  Ixjard  the  Kichnion<l,you  do  not  as  I  uiid.  r- 
stand,  deny.  McMahon  will  no  doubt.  Ix-  able  to  shew  that  tli' 
vessel  was  seaworthy,  and  suitable  for  the  carry in^  ofi^'iaiii. 
aud  also  to  satisfy  you  that  he  had  no  knowledfje  of  tin' 
l(^ss.  I  wish  now  most  formally  t«»  iiotify  your  Company  l't 
the  wreck  of  the  vessel,  and  the  proljabje  loss  of  thr  p'-.is 
iusured,  the  whole  (|uantity  on  Ixjnrd  Ijeinj:  alnait  ôôOO  bush.  N. 
The  particulars  of  the  wreck,  Â:c..  Iiave  not  yet  been  learncl  ly 
me.  McMahon  luis  directerl  eveiy  fnjssible  eflbrt  to  lie  iili'Ii 
to  save  the  peas  from  loss  and  lîaiiiajfc.  so  far  as  may  be.  I 
will  feel  obligftd  if  you  will  l»-t  me  know  what  notices,  statt- 
ments  &c.,  are  required  by  your  coinpiiiv  in  cases  of  loss  dr 
damage  of  property  insiin.'d.  ami  if  y^tu  will  furnish  me  with 
such  printed  forms  as  may  be  u.sed  or  appruved  liy  the  coinjui- 
ny.  so  that  McMahon  mav  at  once  coniplv  with  ail  the  fm- 
malities  required  by  the  company.  Awaiting  a  reply  at  y<'iM' 
earliest  convenience,  I  am,  yours  tnily,  C  J.  ClsACK."  Tliis 
letter  was  written  expressl\  as  a  preliniinary  to  the  cl.iiin 
which  lus  principal  afterwards  formally  nuule  under  tlie 
policy.  The  intention  of  the  principal  to  make  the  claim  wa-^ 
known  to  Plaintif!"  for  he  referred  to  it  in  his  letter.  and  inti- 
mated  that  the  owner  (indicating  McMahon  xs  such)  wuuM 
be  ready  to  atFord  ail  the  inf<jrmation  required  liy  Défendants 
in  the  settlement  of  the  loss.  Both  the  parties,   the  principal 
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aii'l  aiTi'nt,  concur  iii  thf  statemcut  tliat  tho  iiisuraiioo  wns 
,ir.(t'<l  l'y  thr  ajreiit,  IMnintirt'  for  tlif  |»rincipal  tlio  owner. 
McM.ili'tii  Iliade  liis  flaiin  as  ownor  at  tlie  tiiiu-  ot'  tlu'  loss  ; 
,ict'<l  as  dwiior  ;  l'ndfavnrotl  to  savc  part  of  t\w  cartjo  ;  and 
iliiilt  witli  tlio  pcas  as  owiuT,  l>y  scllinrj  tlio  damaged  jn-as  at 
KinLT-tnii.  witliout  tlio  consent  ot'  IMaintiff  or  Défendants,  and 
witlinut  any  notice  to  tlien»  :  for  tlie  notice  was  only  ^ivon 
iit'tc-r  lie  lia<l  sent  tlie  peas  to  Kin^'ston  and  afti-r  a  portion 
i.f  tliiiii  liad  l>een  sold.  Xow.  tlu^  contract  of  insurance,  liero, 
uiiilt  r  tliese  oircunistances,  ninst  lie  considered  as  a  contract 
iiiîulc  Ity  Défendants  with  the  principal  thron^h  liis  a^ont, 
riaii.:itf:  and.  if  Plaintiti'was  simply  the  consinrnee  and  not 
tlif  owiier,  and  niade  tlie  contract  for  his  principal,  the  ownor, 
as  coiisiffuee  or  a^jent,  and  his  act  as  such  agent  is  ratified  and 
ciiiiHriiied  hy  the  actsof  the  princijml  :  then  the  contract  sued 
ii|"i!i  is  the  contract  of  McMahon,  and  iMaintiti",  cannot  recover 
uiiiltr  it.  FroiM  tins  it  nmst  be  nianifest  to  you  that  if  the 
contract  of  insurance  Wius  luade  to  secure  the  interests  of  the 
nwii.i-  of  the  peas,  and  of  hiin  alone,  then  the  contract  can  not 
i-iivir  tlu'  interests  of  Plaintift'  as  consignée,  whatever  that 
interest  niay  hâve  heen.  It  cannot  be  the  contract  of  both.  The 
'Itclaration  of  both  parties  at  the  tiino  of  the  loss,  and  at  the 
tiiuf  the  claini  for  indeninity  was  nmde,  shews,  that  the  in- 
tirest  intended  to  be  insured  was  the  interest  of  the  owner.  If 
ymi  bêlieve  tins  stateiuent,  and  I  see  no  ground  fornotgiving 
it  t'iill  credence,  then  this  contract  cannot  cover  the  interest  of 
l'iaintitf"  in  any  way  as  consignée,  and  if  ao  he  can  hâve  no 
claiiii  for  indeninity.  Phillips,  p.  209,  n  380,  says,  "  insurance 
iiiaijf  by  a  person  in  his  own  name  only  withont  any  indi- 
(iitiou  in  the  policy,  that  any  other  is  interested,  can  only  be 
applied  to  his  own  proper  interest  in  the  subject."  In  other 
wiinls.  a  contract  with  A  cannot  be  considered  to  be  a  con- 
tract with  B.  Hère  the  contract  was  nmde  in  the  name  of 
l'iaintiff".  but  the  policy  can  cover  only  the  interest  which  is 
instnvd.  He  insured  for  his  jirincipal  the  interest  of  his  prin- 
cipal, therefore.  that  alone  can  be  covei'od  under  it.  Phillips, 
p.  211.  n*^  3.S3,  sjiys,  "  a  policy  niade  in  the  name  of  a  particu- 
lar  person  for  whom  it  may  concern,  will  be  applied  to  the 
intt  lest  of  the  party  or  ]iarties  for  whom  it  is  intended  by 
tlif  person  who  eftects  it,  if  such  party  had  authorized  its  being 
iiiaile  l»efr)rehand  or  subsequeutly  adopts  it."  Hère  the  princi- 
pal, although  it  is  not  shewn  that  he  had  given  Plaintiff  any 
aiithfirity  to  insure,  adopted  the  insurance  with  the  consent  of 
the  agent.  Leaving  this  point, to  which  I  trust  j'ou  will  give  your 
Itst  attention,  and  which  constitutes  a  grave  objection  to  the 
rij:lit  of  recoveiy  by  Plaintiff  under  this  policy,  we  pa.ss  now  to 
tlie  iiext  point  to  be  considered,  naniely,  what  waa  the  insurablo 
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iiitt'H'st  ol"  IMiiiiitifi'iis  0(>nsi<^iUM' ni  tln'  jx'iis  lost  f"  pH-fm-i'  Inik 
iii<;  tu  tilt'  cvidi'iu'c  on  tliis  ]K)iiit,  I  will  dii't'ct  y<>nr  iittt-iiti'Hi 
to  II  tV'W  consitltii'iitions  to  ciial)!»'  you  to  'ipply  tlie  eviil«iic.- 
mort!  cxiictly.ainl,  Hrst,  you  inu.st  ki-t-p  in  vicw  tlu'  'listiiwti"ii 
fxistiii^  Itctwt'cn  tlic  consi>^iR'f's  or  agents  iiisural)li'  int<  r  -t 
and  liis  aiithority  to  insure   for  liis  consi<,Mior  or  print'i|>al.   It 
is,  1  tliink,  cK'arly  proven  tliat  IMaintitt' was  not  tin-  owni-r  .i 
tlii'   p(!jus,  liis   insurablc   intcrcst  niust  tliiTcForc   Ik- tliat   nfa 
consifjnci'.  It  cainiot  bi!  contcndiMl,  I   tliini<,  tliat   l'IaintlH  ran 
rt'covcr  tlie  valut;  ol"  tlie   wliole  earj^fo   lt>st,  unlt-ss  liis  int<Ti-«t 
is  coninitMisuratc  with  thf  aniount  (jr  valut'  lost,  tliou^fli  a  i-<>\\- 
sit^net",  facttir,  or  ag<Mit,  liavinjj  a  lien  on  <^oo«ls  in   liis  po^siK- 
sion  to  tlie  ainount  t>f  liis  ailvanci's,  acct'ptances,  aiul  liabiliti-- 
in  rt^'spect  tt>  tht'in.stanils  in  tins  respect  ])ivcisely  in  tlie  situ 
atit)n  of  a  inort<far(eo.    A  debt  is  due    to  liini   by  liis   priMci|ial 
ft)r  wliich  lie  lioMs  the  property  as  collatéral   security,  h»-  lia> 
therefore  an  insurable  interest  to  the  amount  of  liis  lii'n.  nw'i 
vhetlier  tins  lien  arises  frtnn  expenses,  or  charges  on  aecount 
ot  the  specitîc  ^tK)ds,  or  is  ft»r  a  gênerai  balance,  can  niakc  ii" 
difierence.  If  the  lien  exists   the  l'ijfht  of  indeinnitv   attaclur 
A])plyin^  the  évidence  now  tt)  this  case,  it  ctjnsists  t)f  varinu^ 
dt)cun)ents  consistinir  of  warehouse   receipts  for  pejis  :   fourd' 
thoin  beinfî  for  peas  received  at  Wellin<^ton,  antl  twt)  f>)r  2(Mmi 
bushels  cach  received  at   Belleville,  by   McMahon,  ]>urp'>rtiiii' 
to  be  in   favor  of  Cusack.   Tlu^y  are  ail  «lated  in    Felaiiaiy 
March,  and  April  last.   The  Hrst  conld  hâve  no  relation  to  tli»- 
pejus   in  this  case,  as   they  hâve   been  received   at  a   difffi'iit 
port,  and  had  been  ondorsetl  over  to  one  Doyle.  The  otht-r  tw" 
amounted   to    less  than  the  cargo  of  the  Ihiy  Queen,  and  an 
notproved  to  hâve  had  any  connection  with  the  carifo  ship]»'! 
by  tho  Richnitmd.  If  tlu;se  receipts  mean  anythini^,  they  imaii 
that  the  peas  nientioned  in  theni  are  the  property  of  Cusatk. 
I   hâve  aiready  denionstrated  that   the  peas  shipped  by  tlu- 
Richmond  were  the  property  of  McMahon,  and  thèse  reetipt- 
sf)  far  as  the  évidence  is  concerneil  do  not  represent  any  part 
of  the  cargo  of  the  Richniontl.  They  coultl  then  only  havc  Ihtii 
produced   in   connection  with   the  accepteil   drafts,  to  slmwa 
gênerai   forni  t)f  dealing  between   the  parties  :  you  will  «liv.- 
thein  such  credence  as  you  niay   think  thein   entitleil  t<j.  TIk- 
acceptances  protluced  amount  in  ail  to  about  the  sum  of  S.SOOtl 
Thèse  îicceptances  are  ail  untlei-  protest  antl  bave   ne  ver  l«'iii 
paid,    Plaintiff  having  stoppeil  payment   beft)re  they   becaim^ 
due.    No  evitlence   lias  been   otfered  to   show  that  they  Wfiv 
«Irawn  against  the  cargo  of  the   Richmoml,  but  the  contrarv 
rather  appears,  as  they   ail    bear  date  beft)re  the  openiti^'"f 
the  navigation.   They  constitute  no  claim  against   McMahoii. 
aud,  unless  they  are  proved  to  be  acceptances  in  the  interest 
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ni' Mc.M.iIkiii,  tlicy  stiiiid  /irlini)  /ttrie  lu^  i-viilciu**'  of  iiuli'lit- 
iiliirss  liy  l'Iiiiiitifr:  ninl  «■\cii  iF  tln-y  lm«l  l'f»-ii  •«•  provcd, 
tliiv  Mi'c  It'ss  in  niiioiiiit  tliaii  thi-  car^'t»  i>f  tlu*  V>t\y  ^^n•^vu, 
wliii'li  iin-ivc»!  Hul't'ly.  Mtsiilcs,  as  tlit-y  l»avi>  iifver  \n'ru  ]m'u\. 
tlity  cDiilil  not  sliow  any  iiisiiraMc  iiit«ivst  iu  l'iaintitf.  No 
cviilciic'»'  lias  lu'cii  ^nvcii  ti)  slmw  tlu-  ••xi'<t«-iic«'  <>f  a  i^i-iuTal 
li.il.iiicc  in  l'avor  of  l'IaintiH",  ny  any  rij,'lit  or  lit-n  wliatrvcr. 
Tlif  oniy  otlicr  «locunii'nt  prinluiiMl  is  tlit-  Mil  of  Ia<lin<,r  Tliis 
ciiiiiiot  lit'  c'onsidcicil  as  ni"  mncli  w.'iijlit  :  as  any  jacsnnijition 
nt'iiw  niTsIii])  in  IMaiiitiH"(lt'iliifil>lf  tl'/  itTroni  i^  rdinttcil  liy  tlic 
iviiltiicc  adducc"' ni'  McMalioii  lit'iiij;  '  lif  nwniT.  Wliat  intm-st 
tlnii  l'urc.  lias  l'iaintitl'as  a  nifif  c.'nsij^'n»-»*  '  It  is  n<it  sliown 
tliat  lie  niadc  any  advanci'S  ;  m»  «^t'in-ral  l«ilanc<-  i»!"  dt'ltt  is 
|iiiiv((l  :  ni)  Idss  ot"  coniinissiun  is  jn'uvnl  ;  \\  liât  tlien  can  lie 
liis  iiitt'iist  ;'  llad  tlic  cai<^i)  conif  tu  tlu*  |>«.«;s«*s>ion  ot"  IMain- 
titi'.  and  liatl  it  !»ccn  in  liis  possession  as  t"ai-t<>r.  Iiavin»;  a  ri<^ht 
(il  sale  and  dis])ositi()n  over  tlu*  t'ar^i»  :  tli«-n  it  niii,dit  hîivc 
licrii  diH't'M'nt,  and,  it"  sueli  ciicmustancts  lia>l  \k-vu  sliown  to 
(•xi>t,  I  ani  not  ])iv]iaicd  tosay  tliat  as  sucli  lu-  would  notliavf 
liad  an  insurablt'  iîitcivst  to  tlu'  tnll  anioiint  of  tlu-  fariT".  I»nt 
tlif  (jUi'stion  is,  wliat  conld  lu-  tlu'  insuniMi-  intfivst  «»f  tlu^ 
siiii]i|('  consi^fnt»',  wlio  liad  iicvcr  liad  tli»-  ear<^«  in  liis  jiosscs- 
--idii,  undiT  thecircuinstancMs  laitl  ln-ttir.-  y.ai  ?  If  yoti  can  pass 
nvcr  tlif  di'claration  ot"  IMaintitf  tliat  McMalion  is  tlu-  owncr, 
■nul  tliat  tlic  insuranci'  was  (  Htctcd  sulfly  in  liis  int»-i"fst  :  tlii-n 
ynii  wili  liavc  to  dftcrniiiK'  tlu-  aniount  i>f  the  insuraMt'  in- 
ti  rist  ot'  IMaijititt"  as  a  simple  consit,'m't'.  wliu  is  not  sliown  to 
liavf  niadc  any  advanci's  ti])on  tlu-  oarfjo.  nor  to  havc  a  lli'ii 
nii  it  t"or  any  général  lialance  in  liis  favi>r.  The  coiMisel  foi* 
l'hiiiitiff"  lias  puslied  tlie  l'i^lit  of  tlie  c«>nsijrnee  very  far,  liy 
assirtinLj  tliat  if  ho  had  m)//  interest.  he  oouM  recover  tlie 
value  of  tlie  whole  cai'^o.  He  iniirht  insnri  the  wlinle.  it  is 
tnie,  lait  lie  ct)nld  not  recover  niore  tlian  the  ainount  of  his 
ititcrist.  It  is  (piite  iiujiossilile  tliat  it  couM  Ih*  «itherwise,  for, 
>u]i]iose  a  fonsi^nee  advanees  tlOOona  cav'fo  wortli  €1000, 
and  insuies  l"or  the  whole  and  it  he  lost  ;  wnuM  it  li-  pi-etended 
tliat  lie  had  sustained  any  loss  for  whieh  the  £100  w<aild  not 
iiiileinnify  hini  '.  If  it  had  ai-iived,  the  |iaynii-nt  of  the  II  100 
\V(Hild  hâve  fi'eed  the  cartfo  froni  ail  daim  l>v  him.  ('an  its 
lniii^'  lost  incrense  his  ri^hts  ;'  Surely  it  cann<it  K-  ]tret<-nde(| 
tliat  he  could  appropriate  the  other  t!HM)  t««  himsflf.  An<l  the 
iiwiiers  conld  luive  no  claim  on  him,  for  he  couM  answer  that 
1m'  liad  not  insured  for  theni.  In  ail  such  cases  th»-  «iitheulty 
(•an  he  easily  surmounted.  The  person  efli-ctinf;  the  insui'ance 
lias  only  to  state  he  dues  so  for  "  thost-  interested.  <ii-  "  for 
wliiini  it  nught  concei'ii,"  and  the  real  parties  interested  ciaild 
tlieu  recover  their  indeuiuity  upon  the  policy.   There  appears 
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t(»  Imvi'  lircn  nl>()Ut  ôôO  l»usli«-ls«if  |tcnH  Hiivcd  from  tlic  wpi  k 
witliniif  (l)iiimi'c,  ;iii<l  a  \«i-v  larirr  niiaiit  it  V  tiikrii  tu  Kini'^t'ii 
iiiiil  sold  liy  tlif  m;,'!'!!!  <>f  McMalKiii,  as  lie  stiitfs,  l'or  tlnir  fiill 
iiiarkt't  value.  Tlif  s<miihI  jH-as  ap|i*-an'(l  tn  liavf  liccii  taktn 
liy  Iiiiitsclt'  at  liait'  a  c»'iit  >>  l>iislifl  iiiitrc  tliaii  lie  lia<l  Im  .  n 
«itrcrrd  l'di'  tlitiii,  ami  In-  swrars  tliat  tln'  iiricu  lie  alluwi'd  fui 
tlu'iii  was  tlit'ir  lui!  iiiark«-t  valiir.  In  tliis  I  sec  iiutliiii^f  iin- 
jin»)M  r  or  dcscrviiif;  of  ct-nMin*.  As  t<t  tlu'  jM-as  daina^'fd,  tin  \ 
appcai-  to  liavf  liccn  lottfii  and  n«'arly  wortidcss,  and  y<Mi  will 
lu'  )ustifi('(l  in  coMsidiriiiî'  tli<iii  a  total  Inss,  and  in  answiiiii" 
tlic  (Hicstion  on  tliat  snl>i<'Ct  accordinjfly.  I  liavo  tluiH  sIkh  tly 
statfd  tlu'  distinctions  wliiclt  I  considi  r  to  cxist  in  tliis  cim' 
as  to  Mic  riffjit  of  ifcovi-ry  undiT  tlu-  policy,  aiid  tlic  ii;,dits  nf 
l'Iaintitls  as  a  consitriu'c.  as  shown  Itv  tlie  (.'vidonce  addnciii. 
At  tliis  latc  lioiir.  I  ean  onlv  rcfcr  «rcncrallv  ti>  tlii-ni  in  simIi 
maniK  r  as  will  no  furtlit  r  j>i«.|on;:  tlic  cast",  I  tluTcfoic  iiow 
Icavo  tlic  case  in  your  liands."  Tlic  jury  l'ouml  fof  l'Iaintitlnii 
ail  tlic  (|ncstions  suliinittcd  t<»  tlicni.  rpon  tlic  (jin-Htion  whct- 
licr  l'iaintid' was  tlic  owncr  of  tlic  jicas,  and,  it"  not  was  lir 
intoivstctl  in  tlicin.  and  liow.  and  to  wliat  ainount,  tlic  jmy 
answcrcil  tliat,"  IMaintiH'  l>finf;  tlic  only  pcrsoii  shown  hy  ttic 
liill  ol'  lailinij  and  otlicr  ividciicc  to  luivc  contfol  of  tlic  caiLT". 
wc  considcr  liini  intcrcstcd  to  tlic  wliojc  estent  tlicroof."  (tj  •/., 
p.  !)7.) 

HosE  ami  Hi'iciiiK,  for  Plaintitf. 

Aitlîoir  and  ])<»1{M.\N".  for  Dcftiidants. 


'i 


PARTNERSHIP.-VENDOR'S  PRIVILEGE. 

Sri'Kiîioi:  CoUHT,  MontrcaL  27tli  Mardi,  1X02. 
Corain  Iîeiîthelot,  J. 
Jackkox  rs.  V.wc.v.  et  al. 

Jfdil  :  Ist.  Tliat  \\  lion  partners  liave  fvKvl  a  ccrtiliriXto  of  tlio  furiiia- 
lion  ol'a  iiaitiicrslii]),  ime  partner  is  liaMc  for  dcbts  contractoil  liy  tln' 
otlicr,  aftcr  a  dissoliitiuii  l«y  a  ileed  cxcciitcd  licforc  a  notary,  if  no  cfr- 
tilicato  of  siicli  (lissMliitidii  lias  luen  fyled  in  tlie  Kc<;istry  Utlii'o  for  tln' 
couiity  and  in  tlic  j)rntlionotary's  otli<-c.  d) 

2nd.  Tliat  in  an  attachnicnt  undcr  llie  177  art.  Contunio  do  Taris, 
wlien  tlic  iiusolvency  nf  a  I»ofendant  is  allojiod,  tlic.  allidavit  of  l'hiiiitilf 
is  siidiciont  proofofsuch  inst>lvency,  iinless  it  is  donied  by  Défendant 
in  a  spécial  ploa.  (-} 

Tliis  was  an  attachniont  bcforcjud fument  obtained  fin  l'Iaiii- 
tiffs  atfidiivit,   undcr  the    177   art.   ('(mtuvtc  de  Purin.    Tlu 

(I)  V.  art.  ISS").  ('.  r. 

(-1)  V.  art.  KtilM  et   l'.iyo,  (.'.  C 
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.♦•iztin-  wnî»  of  n  f|nniitity  <»f  liiinhcr  wliirli  lia<l  lir-f-n  sr»M  witli 
:i  {•■nii  of  |>ayiiu-iit.  TIh'  ntiKlin  it,  um  w*-II  ;im  tli**  «It-i-larution, 
^•1  f'-rtli  tli<*  iiisolviiicy  <>t"  l)rl"riiil)Uit.s  in  tin- n-nal  iiiaiiiici-, 
.-iixl  {.my»-"!  tliîit  tin-  IiiiiiImi-  sciztd  iiii;,'lit  ''♦•  soM  in  tli»*  «-xt-r- 
cl*»- <<f  l'Iaiiitifl's  |iri\il('^f  as  veiidnr.  f4»r  liis  U-ii«-fit  aii<l  in 
|.nf«r<ii«-«- t«>"tlitr  cii'fliturs. 'l'Iit' sali- lia<l  U-t-n  t'i  I».  I'.  l'ai^t-i'C 
I'm.  .••lui  wlit'U  tlif  action  was  iiistitiit«-il.  r»f«r«-ii<«*  was  Iia<i 
t>i  ili<- Uiftk  wlicrt' |mrtncrs!iips  an*  ri'<.n>t«-r»-«l  in  lit»*  l'ixtlio- 
n-.|.irv  >  otîicf.  Fr.ini  tliat  IxMik.  it  a|»].farfil  tliat  tlu*  nanics  <>f 
tli.- ).;irtn«-rs  conijusin^f  tin-  tirn»  i>ï  lî.  I'.  l'ai;.'»- Âr  ('<».  \v«t<' 
l;  1*  l'aij:»-  aii.l  H.  I).  |{()l.iiis(»ii,  tlu-  latt.-r  <>f  l;ni'lt'onl.  in  tlic 
I'itit«-<l  Statt's,  an<l,  accorflin^'ly,  tln"  action  was  tak«'n  ont 
,i;.':ii!i«t  Initli  tlicsf  |)iMtifs.  TIm'  Dtffudant.  lî.  I'.  l'ai;;»', 
.ij'j--ar»-«l  i-y  liis  {•(iiiiistl,  a)ii|  jiltn<lt<l,  ttiat.  at  ail  tli«-  tinii-s 
rii»-iiti<>ii«-«l  in  l'iaintiffs  <l<claiati<>n,  lif  was  tnt'lin^aloni'  undt-r 
tli»-  ji.iiii»'  of  I5.  I'.  l'alifc  A:  (  "o..  ami  t'vltil  a  coiiv  "f  a  <I<t<I  <>f 
li'.'^'liition  <if  C'i-parti)trslii|)  liit'on-  K;tst<»n.  n<'tary.  of  i|at<' 
■2m!i  .laniiary.  lH.'j4.  Hc  als(»,  by  liis  pieu.  a'linitt<-<l  tliat  tlu' 
-i!-  "(  tlie  lunilitT  liad  Imch  n  :uIi'  to  lii»n  alon*-. «loinj;  liusiness 
r.y  tlii- nanu'  of  15.  I'.  l'ai^t- A:  ( '<>.  lit- s|>«,-cially  lU-nic*!  s<»nic 
■  'i  th<-  it«-ins  nf  l'Iaintill's  atciniiit,  ami  «'i-nnallv  ail  tli«-'  aile- 
.iilioh.s  of  liis  «liclaration,  conclinliii^'  with  a  «//'VV»»»'  ru  fait. 
At  »<./y<»*V#   l'Iaiiititt"  niadf  no  attt  in|it  to  prove  tlu-  inMtlvfncy 

•f  l»«  f<  iidants.  ( 'citificatcs  tVoni  tlii-  it"i>trv  otlic»'  an<l  froni 
rlf  pmtlionotary'.s  ofHce  weiv  fylcil.  which  sli«-\v«:-<l  tliat.  sincc 
'li«-  •iitiy  of  tlu-  foiniatioM  ot"  tlu-  co-[  aitmsliij».  n<j  clian^r  in 
ttf-  tii-rii  or  «lissojution  liad  tver  Iteon  rr^st»-re«l.  At  aryunu*nt, 
•I.  L  Morris,  for  l'iaintitl'.  contonded  tliat,  acc-orlin^  to  tlu* 
-t;i!ut«'  concii'nin^f  ])ai'tn(i'sliips.  tlio  dissolution  oiijjlit  to  liavi* 

•■••Il  r«-;.'i*t<-r«'d.  A  iiicru  di.ssolution  Infor»-  a  notary  was  not 
-iirfîf:i«-iit  «juoad  tliird  posons  or  tln'  pid>Iic.  partni-rships  niust 

•- eôiisid<-r<*«l  to  cxist  as  Hrst  n'fjistt-n-d.  until  tlif  fonnalitios 
i.ijuii-,-.!  l.y  tlie  law   liavc  bcen   conipiitd  with  and  tlie  «lisso- 

«ition  n-jrist^-rt'd.  Kcfcicnci'  was  nindi-  to  tli»-  Cîv^-  of  }fiirfifii/ 
>v  hii'j*-  et  a!   in  wliich  tlu;   point  liad  Ix-fu  aln.-ady   d<  cidcd 

•f'.r-  liis  IjoDur  Mr.  dusticc  Smith  (  V'nl,  fi  /.'.  ./.  /.'.  (/.  p.  WTÛ.) 
Ihv  f'.r  lk-f<Midant  l'aim-  ai-^-iud  tliat  pr<H->f  of  inà^jUx-ncv  was 

-■ «'•iitial  to  the  niaintunance  ot  tlie  action. 

r'j;i:  ('("UI.XM:  The  law  rtciuins  tlic  di<.s«>Intion  of  copart- 
ri'-r^liip  lo  Ite  rc^dstci'fil.  It  lias  not  bten  «Ion»- iii  tliis  ca-se. 
n>>- •i><-i.sioii  of  .\Ir.  Jnstiit'  Smith,  in  Mui-]»liy  and  I'a<;«'.  w<»uld 

•■  adlK-n-*!  Ui,  and    botli    Dclt  ndants    lit-îd  liahl»-.   Insitlvency 

.;ts  ri«»t  l..«-n  dt-nied  by  DidViidants.     It  lias  I  f»  n  ahvady  litdd 

y  tli»-  Court  of   Appcals  (  1  )  tliat  tlir  atlidavit  on    wliicli  tlie 

ttai-liiiKMit  i.sobtiuned,  is  sulHcient  prtx>f  of  in.solvcney,  wliere 

ili  f«tof  l'rtfoiilaiin  vs.  l'rvrost  et  ;il,  5  Fi.  J.  R.  Q.,  p.  4.»4, 
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thon'  is  no  spécial  denefrntion  of  it.  Judginent  ugainst  botli 
DelV'iKlants  for  S225.:i4,  ami  uttacUineiit  ck'clarcd  ifood. 

"  La  cour  considérant  qu'il  n'est  point  prouvé  qu'il  y  ait  vn 
aucun  enregistrement,  tel  que  reipiis  par  la  loi,  de  la  dissolu- 
tion de  la  société  entre  les  Défendeurs,  et  qu'il  y  a  preuve 
(pi'il  est  <lû  au  Demandeur  une  balance  de  S225.'}4,  sur  le  piix 
et  la  valeur  des  différentes  quantités  île  bois  mentionnées  et 
détaillées  en  la  déclaration  comme  ayant  été  vendues  par  lui 
aux  Défendeurs,  pour  partie  de  laquelle  somme  a  été  consenti 
le  billet  mentionné  en  la  déclaration  et  dans  les  pl.-.idoyers.  Ht. 
considérant,  <le  plus,  (|u'il  y  a  pi-euve  suffisante  de  l'ideiititc 
des  effets  saisis  connue  faisant  partie  de  ceux  (pli  ont  été  vell(lu^ 
par  le  Demandeur  et  saisis  sur  les  Défendeui-s,  condamne  les 
Défendeui's  à  payer  au  Demandeur  la  somme  de  8'225.;U,  avec 
intérêt  sur  icelle  depuis  le  4  juillet  LSlil,  jusqu'au  paiement,  ot 
aux  dépens.  Et  lacoui',  déclarant  bomie  et  valable  la  saisie  Fîiitc 
en  cette  cause,  ordonne  (pi'ieeux  soient  ven<lus  suivant  la  loi, et 
que,  suret  à  même  le  proiluit  d'iceux,  le  Demaiuleur  soit  jiayi' 
de  la  somme  de  :522ô,.'}4,  avec  intérêt  depuis  le  4  Juillet,  bSlil, 
suivant  son  priviléfje  de  vendeur,  au  paiement  de  la(|Uelli' 
sonnne  les  Défendeurs  sont  eondanniés  coiinne  dit  est.  "  ((i  ,/.. 
p.  lOô.) 

.Moiilîi.s  and  Lk.\<h,  for  IMaiiitiHs. 

]).\v  an<l  ]).\v.  fnr  Défend. mt   l\ii'_v. 
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DECRET.— GERTIFICAT  DU  REGISTRATEUR. 

Corii  Sri'i%uiEri{E,  Montréal,  Février,  \s&2. 
Corani,  MoXK,  J. 

M.ASSOX  rx.  Mui.I.lX.s  et  LE  S|^:MINAIRE  de  MoXTUI^AI.,  Opposant. 

JiKjî-.  i^  Que  le  sliérif  (nii  a  {>ay(''  à  un  n'-gistrateur  le  eonijjte  des 
cliarues  faite'-.  )iar  ce  ikM-nier  pour  un  cortiHcat  doniu''  en  vertu  du  ilu  liii 
des  Statuts  Refondu-'  du  J5.  ('.  sec.  L'(i,  ne  peut  (!'tre  imiuii  té  à  rai.seii  de 
ce.  (|ue  les  dites  cliartres  jioiirraient  ("tre  exces.sives. 

L"-'  t^ne  le  i^-iiistratenr  ajri.ssant  v'u  vertu  du  dit  aite  ne  peut  pas  OUv 
con.^idén''  comme  un  oliicier  de  la  cour,  et  contraint  sur  une  simple  rcj/ii', 
à  faire  ta.xer  son  compte  devant  la  cour.     (1) 

Le  sliél'if  du  district  de  Montréal  avait  vendu  plusieurs  im- 
meubles appartenant  au  Défendeur  en  vertu  d'ini  bref  de  !'/*- 
ditioni  Ea'potHis.  Il  lit  son  rap])ort  accompaoné  du  certificat 
du  iV'f^istrateur  de  Montréal,  pour  le(piel  il  avait  pay»'  la 
somme  de  £131  (is,  suivant  le  compte  accpiitté  du  récristrateur. 
annexé  au  certificat.  Les  opjxnSiir.ts  considérant  (|Ue  ce  ooitiptt 
était  exliorbitiint,  et  (pie  le  ive;istrateur  n'avait  pas  droit  aux 


(l)  V.  urt.  70Ô,  C.  V,  C 
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eliar<ft's  ]iar  lui  faites,  prirent  une  rè^le  contre  lo  sliéx'if  et  le 
M'iristnitiur,  (leninndîuit  à  ce  qu'ils  eussent  à  companiître  de- 
vant lîi  cour,  et  que  le  coui]>te  des  cliartres  faites  par  le  ré^is- 
tratr'ir  fût  taxé  conformément  à  la  loi,  et  rpie  le  shérif  fut 
coiitniiiit  de  rapporter  devant  la  cour  telle  partie  de  la  sonmie 
i|(>  Il'^l  ()s,  (pli  serait  considérée  comme  excédant  le  montant 
îiiKHU'l  le  rétristrateur  avait  réellement  droit.  Lors  de  l'ar^fii- 
iiiriit.  Il'  sliérif  prétendit  (pi'il  n'avait  fait  (ju'exécuter  la  loi  en 
pavant  !iu  ré^istratour  le  montant  au(piel  il  certifiait  (pie  s'éle- 
vaient ses  honoraires  ;  (pie  ce  certifiCcit  était  authe!iti(pie,  et 
ijUi' le  shérif  n'avait  aucune  autorité  pour  le  contester;  (|u'il 
n'était  t'U  coiisé(pience  aucunement  responsible  de  ce  (pii  pou- 
vait avoir  été  payé  de  trop  au  réi:fistrateur.  Quant  au  n'-gis- 
trateii.',  il  répondit  qu'il  était  un  officier  public  responsable  à 
(lui  (le  droit,  pour  les  actes  commis  dans  l'exécution  de  s(îs 
(levoirs,  mais  qu'il  n'était  nullement  un  officier  de  la  cour  ; 
im'il  ne  pouvait  ('tre  ainsi  traduit  devant  le  tribunal  sur  une 
simple  'vgle  de  cour  pour  voir  taxer  ses  honoraii'cs  ;  (pio  si  les 
opliosants  souffraient  (piehpie  préjudice  de  ce  (pie  les  charges 
lia  ivgistrateuv  étaient  excessives,  ils  pouvaient  exei'cer  leurs 
recours  ])ar  une  action  onlinaire,  seul  mode  ré<iuli(!r  de  le  faire. 
Li's  opposants  do  leur  ci^té  .soutenaient  (pie  la  loi,  en  obligeant 
les  iTgistrateurs  à  fournir  certains  certificats  à  la  cour,  en 
avaiffit  réellement  fait,  (piant  à  cette  ])artie  de  leurs  devoirs, 
(les  eiiq)loy(''s  judiciaires,  soumis  au  contrôle  des  tribunaux 
compétents,  et  que  ce  contnMo  devait  s'exercer  sur  (Mix  de  la 
iiu'iiie  mani('re  (pie  sur  les  autres  employés  ;  (pie  la  cour  avait 
le  droit  de  forcer  le  ri'gistrateur,  au  mo3'en  d'une  simitle  règle, 
(le  livrer  et  fournir  le  certificat  reipiis,  dans  le  cas  où  il  refu- 
serait de  le  faire,  et,  à  nlus  forte  raison,  celui  de  taxer  h; 
compte  de  ses  charges  ;  <,ii'enHn  il  serait  très  injuste  de  forcer 
les  intéressés  à  lecourir  à  des  ])roc('s  longs  et  ruineux  pour 
olitenir  justice  cluupie  fois  qu'un  iV'gisti'ateur  refuserait  de  se 
coiiloniier  à  la  loi  ou  émettrait  des  prétentions  injustes.  Mal- 
ijiV'  CCS  raisons,  la  cour  maintint  la  jtosition  prise  par  le  shérif 
et  le  iN'gistrateur  respectivement.  Règle  déboutée,  ((i  .T.,  p.  107.) 

Doluox,  Ijokion  et  Skxkcal,  pour  les  opposants. 

Lkiu.axc  et  C.\ssinv,  pour  le  shérif. 

Kkxxedv  et/AusTlX  ])our  le  régistrateur. 


■:  I 
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TRACE  D'UN  CHEMIN  D'HITER. 

Cour  de  Circuit,  Montréal,  19  Icvrior  lS(i2. 
Comiu  Bertiielot,  .1. 
La  VOIE  f.s.  CJravel. 

JiKjé  :  IJne  sons  lu  section  42o,  par.  3o  do  l'Acte  des  Municiiuilit/s,  un 
dieniin  d'iiiver  ne  jicnt  lias  t'tre  trace  à  travers  nne  terre  close  de 
clôtnres  tle  pierres  brntes,  sans  le  consenteniont  dn  propriétaire.  (1) 

Le  ])eni!U)deur  poursuivait  le  Défendeur,  parce  (jue  ce  der- 
nier avait  tracé,  aau.s  sou  consentement,  un  chemin  d'hiver  sur 
toute  la  lonçrueur  de  l'une  de  se.s  terres,  dans  la  paroisse  (K; 
Saint-Martin,  voisine  de  la  route  appelée  "  montée  Saiut-Aii- 
liin,"  et  (ju'il  avait  ])ercé  deux  travers  de  clôture  de  ])i(,'i'res  sur 
la  proprii'té,  (]ue  le  Demandeur  prétendait  être  de  nature  h  ue 
])oiivoir  être  l'eplacés  sans  difficultés.  Le  Défendeur  plaida (|U  il 
était  rentre|irenour  de  co.  chemin  d'hiver,  dûment  nommé  pir 
l'inspecteur  de  la  municipalité  de  la  paroisse  de  Saint-M.utiii 
et  (]u'en  cette  (pialité,  il  avait  le  droit  de  percer  les  elntures, 
faites,  disait-il,  de  [)ierres  brutes  et  faciles  à  être  replacées. 

JîEUTllELoT,  J.  :  Le  i)ara_i>raphe  3*  de  la  section  42'  de  l'Acte 
des  Municijialités  doit  décider  de  cette  cause.  Il  est  sutiisam- 
mont  prouvé  que  les  deux  travers  de  ])ierres  ne  peuvent  être 
replacés  comme  auparavant  ;  et  le  Défendeur  est  en  faute 
d'avoir  tléfait  cette  clôture  de  pierres  telle  c|ue  faite,  sans  au 
préalable  avoir  obtenu  le  consentement  du  Demandeur,  ainsi 
(pie  rins])ecteur  lui  avait  donné  instruction  de  le  faire.  11  im- 
porte peu  ([Ue  ce  ne  soit  pas  coûteux  pour  fermer  ces  barrières 
])rati(juées.  La  loi  en  effet  protège  le  propriétaire  qui  a  fait 
des  clôtures  (pli  ne  peuvent  être  replacées  sans  beaucoup  de 
difficulté,  (piand  bien  même  elles  pourraient  l'être  à  peu  de 
frais,  connue  elle  protège  aussi  celles  qui  ne  peuvent  être  re- 
placés sans  de  grandes  dépenses,  (pioi(pie  .sans  difficultê'.s.  Dans 
ces  ilerniers  cas,  c'est  rexce[)tion,  et  le  paragraphe  2"  n'a  plus 
d'application  ;  le  chemin  d'hiver  ne  peut  plus  être  tracé  à  IVii- 
droit  (jue  l'inspecteur  indiquera,  mais  à  celui  dont  il  convien- 
dra avec  le  propriétaire,  s'il  le  veut:  car  il  faut  alors  son  c^u- 
sentement  [)Our  l'ouverture  du  chemin  à  travers  ces  es]ièces 
particulières  de  clôtui'es.  Telle  est  en  etiet  la  disposition  for- 
melle «lu  paragi'aphe  3e  de  la  clause  42e.  Le  Défendeur,  connue 
entrepreneur  de  la  montée,  aurait  donc  dû  d'abord  obtenir 
l'assentiment  du   Demandeur,  a\ant  de  (.léfaire  ces  clôtures. 


(1)  V.  art.  H-AQV.  M. 
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En  conséquence  il  est  condamné  à  «lix  chclins  de  donimajLjes  pour 
roconnuître  le  droit  du  Deu»tindeur,  et  aux  dépens.  (U  J.,  p.  113.) 

1)  (ïiuouAKD,  pour  le  Demandeur. 

MouiN  et  Marchand,  pour  le  Défendeur. 


I,-'-  I 
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TRIAL  BT  JURY. 


Sui'EUiou  Court,  Montréal,  .SOth  November,  1801. 
Corani  Beuthelot,  J. 
LoVEiJ.  vs.  Campuell  et  al. 

llihl:  Tliat  issues,  in  an  action  by  u  i)rintcr,  in  mattors  rolatinj,'  to 
liis  business,  are  triable  by  jury.  (1) 

In  this- case,  issue  wasjoined  on  tlie  4tli  November,  1861, 
;uiil  on  tlie  t'ollowinfi;  day,  plaintiff  jrave  notice  tliat,  on  tlie 
first  ilay  of  tlie  next  tenu,  he  would  move  tliat  ac/«  beffranted 
liini  of  tlie  déclaration  he  made,  that  he  inade  option  of  a  triai 
by.j'uy.  Laflamme,  for  Canipbell,  one  of  Défendants,  resisted 
tlie  motion  on  the  ground  that  Plaintift  was  not  a  trader  in  tlie 
tcnns  of  the  Statute  (p.  712  of  Con.sol.  Stat.  of  Lovver  Canada) 
])(rmitting  !*' jury  trial  in  certain  cases. 

1'i:h  C-ruiAM  :  I  am  of  opinion  that  the  issues  are  triable  by 
jury,  althoufrh  the  action  is  bi'OUffht  by  a  printer,  but,  I  am 
aiso  of  opinion  to  refuse  to  grant  the  motion,  as  beiiif^  made 
after  the  four  days  limited  by  tlie  ()4th  Rule  of  Practice.  Mo- 
tion rejected.  (G  /.,  p.  115.) 

TouRAXCE  and  Morris,  for  Plaintitf. 

L.M'LAMME  and  Laflamme,  for  Défendant  Campbell. 


p,'.'4* 
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TRIAL  BT  JURY. 

('(HUT  OF  Queen'.s  Bencii,  Montréal,  9th  December,   18(51. 

In  Ai'PEAL  from  the  Superior  Court,  District  of  Montréal. 

Cuiam  Sir  L.  H.  LaFoxtaine,  Part.,  C.-J.  Aylwin,  J., 
DuvAL,  J.,  Meuedith,  j.,  Moxdelet,  j. 

TiiK  SA  me  cause. 

Tlic  Court  of  Appeals  will  grant  a  writ  of  appe.il  from  tlie  judgment 
roportod  abovo. 

The  Plaintiff  having  nioved  the  Court  in  Appeal,   to  be  al- 
lowed  to  appeal  from  the  jud^ment  reported  above,  the  motion 

(I)  V.  îirt.  :U«  C.  F.  C. 
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w.as  ^rantud,  the  parties   lieanl,  and   a  rule  ordored  to  issiio 
rotuniabli'  on  the  tirst  day  of  the  following  terni. 

Aylwix,  ,].:  In  «.fivint^  judffnient,  n-inarkod  tliat  it  was  to 
be  Ii<)|ied  tliat  the  parties  wtmld  ai^ree  as  tu  this  case,  as  ttn' 
^rantino;  of  the  motion  ahnost  necessarily  implied  wliat  the 
jud<finent  on  tlie  appeal,  if  pi'osecuted,  would  be.  Motion  <,naii- 
ted.  (ii  J.,  p.  IKi.) 


VEN  l'E.-  COMPZTENCE.-DROIT  D'ACTION. 

Cour  de  Circuit,  Montréal,  27  mars,  LS()2. 

Coran»  Smi'I'H,  J. 

HicARD  rs.  Ledim',  père  ;  T)o.  vs.  Leduc,  fils  ;  Do.  r,*.  E.  Lediv  ; 
])o.  rs.  Rochon';  Do.  rs.  Brahaxt:  J)o.  vs.  Fiijox. 

Jvgê  :  (}UQ,  dans  le  cas  de  marchandises  aclictéts  dans  un  district  et 
livres  dans  un  autre,  l'aclieteur  no  peut  être  assijriié  dans  le  district  nù 
l'achat  a  été  fait  s'il  n'y  a  pas  son  domicile,  ou  si  hi  sommation  ne.  lui  a 
l)as  été  sifiiiiliée  personnellement  dans  ce  district. 

t^u'il  faut  que  toute  la  cause  d'action  S((it  née  dans  le  même  district 
pour  donner  juridiction  à  la  Cour,  et  (juc,  dans  le  cas  actuel,  ii  aurait 
fallu  le  concdurs  de  la  vente  et  de  la  livraison  dans  le  même  distriit.  (1 1 

Dans  ces  causes,  le  Demandeur  poursuivait  pour  le  prix  d  un 
certain  nombre  d'arbres  fruitiers  qu'il  avait  vendus  au.x  DélVn- 
deurs.  Il  alléguait  t|Uo  la  convention  avait  été  faite  dans  le 
district  de  Montréal,  mais  (jue  les  arbn'S  devaient  êti-e  livrés 
et  plantés  par  le  Demandeur,  comme,  de  fait,  ils  l'avaient  été. 
à  lOrignal,  dans  le  Haut-(.'anada,  où  demeuraient  les  déten- 
deurs. Les  Défendeurs  ayant  été  assignés  à  leurs  domiciles 
ivspcctifs  pour  comparaître  à  Montréal  déclinèrent  la  juridic- 
tion de  la  Cour.  A  l'appui  de  Unir  prétention  les  Défendeurs 
citèrent  la  cause  de  Sénécal  et  Chenevert,  L.  C.  Jurist.,  vol. 
VI,  ]).  4G. 

.Smith,  J.  :  D'après  la  doctrine  (pu  a  prévalu  dans  la  cau^c 
citée,  et  cpii  est  conforme  aux  autorités  sur  la  miitière,  il  faut 
(pie  tous  les  faits  nécessaires  pour  donner  le  droit  d  action  si' 
soient  passés  dans  la  juridiction  dans  hujuelle  on  veut  assigner 
le  Défendeur.  Actions  débout('>es.  ((>  J.,  p.  IIG. ) 

Loi'is  Kkwri),  pour  le  Demandeur. 

Doinox,  DoK'ox  et  Skxécal,  pour  les  Défendeurs. 

(1)  V.  art.  -.UV.  p.  V.  et  147-' C.  V. 
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REPRISE  D'mSTANCE. 

SuPEUioH  Court,  Montréal,  30th  Novcniber,  1861. 

Coram  Badgley,  J. 

(lii,LEsi'iE  et  al.  vs.  Spracjg  et  al.  and  divers  intervening  par- 
ties, and  William  Mann  et  ail.,  petitionei's  for 
.  éprise  d'instance. 

Hdd  :  Tliat  a  petitioner,  praying  to  be  allowed  to  appear  and  take  iip 
tlie  ('(ix^nfcc,  in  place  (if  a  tiecca.sed  jjerson,  will  be  allowed,  in  the  first 
sta^'c,  siniply  to  appear  in  the  cause,  and  fyle  bis  pétition.    (1) 

'l'Iic  petitioners,  Mann  et  al.,  presented  tlieir  pétition  where- 
by  tliey  prayed  to  be  permitted  to  appear  and  take  up  the 
instiince,  in  the  place  of  James  Hutchinson,  deceased,  a  party 
tti  tlie  cause.  The  Court  granted  the  pétition,  so  far  as  to 
allow  the  parties  to  appear  in  the  cause,  but  did  not  pronounce 
on  the  other  conclusions  of  the  pétition,  and  refexTed  to  the 
case  of  McKillop  et  al.  vs.  Kauntz  et  al.,  (2  R.  J.  R.  Q.,  p.  1)  as 
tlie  proper  guide  in  the  pre.sent  cause.  Pétition  to  appear 
^n'uited.     (()  J.,  p.  117.) 

L'U()s.s  et  Baxcroft  for  pctitioners. 


CAUnON.-FRAIS. 

Cour  de  Circuit,  Montréal,  80  décembre  18G1. 

XyE    r,s.    I.SAAC«OX. 

./(';/(':  (inc  la  caution  n'est  pas  tenue  au  payement  des  dcpens  d'une 
|ii«iiiiOrc  condamnation  prononct'e  contre  le  débiteur  princii)al  n'ayant 
\)A-  ('te  uutiliOe  do  la  poursuite.     (2) 

Dans  cette  cause,  le  Demandeur  alléguait  un  bail  à  loyer, 
ivru  le  2  Juin,  1852,  pardevant  Weston,  et  .son  confrère,  no- 
taires. (|u'il  uAuit  consenti  à  John  S.  Saunders,  j)our  une  année, 
à  (:nMi[)ter  tlu  1er  Mai,  18.52,  d'une  projjriété  y  décrite,  moyen- 
nant un  loyer  amniel  de  £20  10s.,  et  en  vertu  du(|Uel  bail, 
Sauiiilcrs  lui  étant  endetté  en  une  balance  de  .£]8  2.s.  Od.,  il 
avait  obtenu  un  jugement  contre  lui  pour  cette  balance,  avec 
dépens,  taxés  à  £4  10s.  (jd.  Le  Demandeur  alléguait  aussi 
'[Ue  les  frais  du  bref  d'exécution  émané  contre  les  biens- 
iiieuMes  de  Saunders  s'élevaient  à  8s.  4d.  Par  ce  bail,  le 
Défendeur  s'ét.int  porté  caution,  sans  le  bénéfice  de  division, 
iliscussion    ou  fidéjus.sion,  le  Demandeur  réclamait  de  lui   le 


(I)  V.  ;iil.  4;«tet440C.  V.  C. 

I-'I  V.  iul.  1!)41  C.  (J. 
TOME    X. 
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montant  de  hou  jugement,  en  jirincipal,  intérêts  et  frais,  tni- 
niant  on  tout  £20  Uîs.  4(1.  Le  Détendeur  contesta  cette  de- 
mande, sur  le  principe  (|Ue  le  J  )emandeur  n'avait  pas  usi'  .l^ 
dili<,(ence  dans  le  recouvrement  de  son  loyer,  et  (juil  nïtait 
pas  ol)li^fé,  à  tout  événement,  de  payer  les  frais  encourus  sur 
ce  jujTement. 

Per  curldin:  La  caution  n'ayant  pas  été  notifiée  de  lu 
poursuite  contre  le  déoiteur  ])rincipal,  n'est  pas  tenue  ;iu 
paiement  des  frais  (jui  ont  été  faits  par  le  Demandeur  ]i(iur 
obtenir  un  jugement  contre  Saunders,  son  débiteur  principal  ; 
c'est  la  doctrine  reconnue  par  les  auteurs  sur  l'étendur  clés 
obligations  de  la  caution.  Kogui^  juris.  consulaire,  p.  |:U. 
No.  10;  Ane.  Dén.,  4e  vol.,  vo.  caution,  p.  .'J2l.  En  conséquiucf 
de  ces  autorités,  le  jugement  n'est  (jue  pour  £14  10s.  et  les  dé- 
pens de  cette  action.     (G  J.,  p.  117.) 

James  Armstr(>X(i,  pour  le  Denuuuleur. 

A.  &  W.  KoiiERTSOX,  pour  le  Défendeur. 


COMMIS  RENVOYE  SANS  CAUSE.-SALAIRE. 

Cour  de  Circuit,  Montréal,  27  mars  l>S(i-2. 
Coram  Berthelot,  J. 
Oueelet  rs.  FouRNiERdit  Préfontaixe. 

Jnijé:  Que  lo  commis,  qui  a  été  coujiédié  san.s  cause  snllisantc,  i)ciit 
j)i)iirsuivrii  le  marcliand  qui  !'a  engagé  à  l'année,  j)onr  salain;  accru  iln- 
rant  le  tonqis  «lu'il  a  été  sans  emploi,  au  lieu  de  le  poursuivre  en  doin- 
niages-intéréts.     (1) 

L'action  du  Demandeur  était  portée  pour  le  recouvrement 
de  la  somme  de  £IG  LSs.  4d.,  pour  deux  mois  de  salaire  dus  et 
échus  lu  1er  Janvier,  1802,  à  rai.son  de  £100  par  année,  et 
payable  par  ternu's  men.suels,  à  l'expiration  de  chaque  mois. 
Le  Demandeur  alléguait,  par  sa  déclaration,  son  engagement 
avec  la  Défenderesse,  marchande  publicpie,  connue  commis, 
jiour  une  armée  à  connnencer  du  1er  Mai,  18()1,  à  raison  de 
£100,  et  payal)le  mensuellement,  et  (jue,  le  1er  Novembre, 
ISOl,  il  avait  été  congédié  sans  raison  suffisante.  Le  Deman- 
deur alléguait  de  plus  fpi'il  avait  toujours  été  prêt  et  s'était 
oflert  journellement  à  continuer  son  engagement  depuis  le  1er 
Novembre,  lîSGO,  à  venir  au  jour  de  l'institution  de  son  action. 
La  Défenderesse  contesta  cette  action  par  deux  exceptions. 
Par  la  première,  elle  alléguait  l'inconduite  du  Demandeur  dans 
Hcni  magasin  et  son  incaj)acité  telle,  qu'il  gênait  l'ordre  et  la 
marche  du  magasin.     Par  la  secontle,  elle  prétendait  que  les 

(1)  V.  art.  102(),  UWT,  l(i(jS  et  IGTO  U.  C. 
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M r\  iccs  (lu  J)ciiiiiiuleur  ne  valaient  pas  plus  de  £40 et  qu'il  en 
;iv;iit  l'-tt"  plus  que  payé. 

l'i r  curiaiii  :  La  seule  (luestion  qui  pui.sse  préoccuper  la 
(dUr  est  lie  savoir  si  l'actiijn  n'aurait  j)as  dû  être  pour  les 
,l(iiiiiiia<,n's-intérêts  et  non  pour  salaire.  C'est  bien  l'opinion 
,1,.  Coii^fot  et  Merjrer,  vo.  Connnis,  Vol.  2,  p.  137,  n^  18,  Dict. 
■  lu  l)ii»it  Coniinercial.  Suivant  eux,  ce  doit  être  une  indem- 
iiiti'  plutiit  (jMiui  .salaire  pour  l'espace  de  temps  (jue  le  Deman- 
iliur  est  resté  .sans  euiploi.  Mais  l'opinion  de  Pothier  (1)  est 
c'iiitiairi'  à  celle  de  (îouget  et  Mcrger.  Dans  l'espèce,  le  Défen- 
iltur  n'a  pas  soulevé  cette  difficulté  par  ses  défenses.  Le 
jinuiiir  fies  précédents  qui  ont  été  cités,  est  celui  de  Desnoyers 
vs.  Jiioiuaa,  No.  932,  Montréal,  c'était  une  action  par  laquelle 
Ir  Demandeur,  au  lieu  de  demander  l'exécution  de  son  marché 
Loiiime  coiiiniis.  avait  poursuivi  en  dommages.  Le  jugement 
t'iit  l'iiidu  p.ir  les  Juges  Rolland,  Gale  et  Day  pour  £30  dom- 
iiia^^ts.  Le  second  établit  une  jurisprudence  contraire  ;  c'est 
la  cause  de  JJelurme  vfi.  DesDoyers,  l!so.  lA^W,  \cH  Honorables 
.liiirrs  Rolland,  Smith  et  Day  ont  rendu  jugement  le  16  Octo- 
liic,  Is4M,  en  faveur  du  commis,  pour  le  salaire  qu'il  réclamait 
'lipuis  (|u'il  avait  été  congédié.  D'autres  jugements  ont  été 
iviidus  conf(jrmément  à  celui  de  Delorme  vs.  Desnoyers,  dans 
iIlux  cau.ses  de  Franche  vs.  Fournier  en  1861.  Dans  la  cause 
ili'  Rri/nolds  vs.  Kinnear,  le  Demandeur  réclamait  un  salaire, 
mais  il  titre  de  dommages,  et  la  défense  en  droit  qui  fut  faite 
à  riiiciiiitre  de  cette  demande  fut  renvoyée.  Le  jugement 
jii  ut  «lonc  être  rendu  en  conformité  à  cette  doctrine  que  lo 
l'iiiiiiiis  a  le  droit  d'être  paj'é  de  son  salaire,  lor.s(ju'il  a  été 
ivnvoyé  sans  cause  suffisante  :  vu  qu'une  action  formulée  en 
cv  sfiis  est  reconnue  pai'  Pothier  et  la  jurisprudence,  et  que, 
ilailleurs,  le  Défendeur  n'a  pas  plaidé  spécialement  quant  à  la 
t'iiiimlc  de  la  demande.     Jugement  pour  £16  13s.  4d.     (6  J., 

p.  UN.) 

Cartier,  Pomixviij.e  et  Bétourx.vy,  pour  le  Demandeur. 
L.  W.  SicoTTE,  pour  le  Défendeur. 

Al  TiiiMTKs  DL"  Dkmandkck  ; — Piinlessiis,  Droif  commercial.  Vol.  1,  n"'  38  ; 
iMiiaiitoii,  Vol.  17,  n^'  227  ;  Duvergier  du  Loiinijc,  T.  4,  n**  327  ;  Troplong, 
biiui'j, ,  Vol.  3,  p.  841-S48-849  ;  De  Villeneuve,  biifioniiaire  du  Coufmlietix 
0,111  iifi-rld/,  p.  167  ;  Pothier  Vol.  2,  Loiiaiie,  Nos  2r)4-2ô.")  ;  Merlin,  T.  4, 
\'rhii  iMiiiii-iiiiiue,  p.  4  ;  Merlin,  T.  12,  Vcrlio  Sa/ahr,  p.  343;  Nouveau 
Diiiisirt,  y,, -ho  aaiiM,  Vol.  'J,  p.  13t»  ;  Dalloz,  Vol.  3,  L(/ua<ic,  p.  310,  n"  32. 


(M  Tiiiili'  (lu  contratile  louage,  Nos.  173  et  174. 
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ARTICDLATIOlfS  DE  FAITS. 


Sri'EKioR  ColRT,  Montival,  27th  Miircli.  Isti2. 
Corai!!  Haimji.ev,  Justice. 

The  Molsoxs  Iîaxk  »x  Fai.kxer  et  al.,  «»«Z  Falkxeh  a  al. 

Opposaiitts. 

Ildil  :  Tluit  a  {jeneral  artinilatiuii  >jf  fact*  will  i>e  n-jt-neil  fii.in  tlie 
record  as  coiitiary  to  tlie  Uiw  whicli  requin*s  siicb  artiriilatinii  tu  li<- 
rlear  aiul  iliHtiiict.  (1) 

Tlio  Det'endiiiits  fyle»!  tin  opposition  à  fin  d'annidlirti,  tlir 
judffmcnt  entered  up  hy  the  Pr<»tlicjn<jt<iry  e.r  jHirte.  Tlit 
IMîiintiti"  contcsted  the  oi)p«>sitiun  l>y  a  contestation  wliieli 
specially  set  up  certain  tacts  in  supi-ort  thereof.  After  joiniii^; 
issue  Plaintiff  f3'led  an  articulation  «>f  facts,  consistinj^  <»f  tla- 
t'ollovving  (]uestion  :  ''  Are  not  ail  tlie  niattei-s,  allepiti<ins  aii-l 
"  facts  contained  in  said  contesUitiun  in  tliis  cause  tyled  tnic 
"  and  well  founded  in  tact  f"  7hereuj>f>n,  Opposiint  niuvi-il 
the  court,  tluit  such  articulation '>••  rejected  froni  the  recunl. 
as  being  irregular,  too  vague  and  contniry  t<»  the  law,  wliicli 
re(iuii'es  that  each  tact  whicli  the  f«irty  intends  to  prove  1m- 
articulated  separately,  an<l  in  a  clear  and  distinct  iiiaiimr. 
The  Court  (Hadgley,  J.)  gmnted  the  motion,  suliject  to  l'iaiii- 
tiffs  ameiuling  their  articulations  and  correcting  the  siiiue  in 
conformity  with  the  law,  within  4.S  liours.  with  costs  of  uiutiuii 
to  Oi)posants,  taxed  at  Ils.  M.  (0  ./..  p.  120.) 

ÂHHoi  r  and  Doumas,  for  PlaiutiH'. 

J.  A.  Foisv,  for  Opposîvnt. 


AWARD  OF  ABBITEfiS. 

SupeuioU  CoLRT.  Montréal,  :ilst  March,   iSôri. 
Coram:  Dav,  J.,  Smith.  J..  Moxdelet  (C).  .1. 
Brown  étal,  vs.  Smith  étal. 

Ihid  :  Tliat,  in  a  rejurt  of  Arliitrators  apfiointed  by  tlie  (niirt,  it  i- 
iint  sullicieiit  for  tlie  arbitrators  to  return,  in  the  ternis  of  the  riile,  that 
they  had  "  e.xaniined  the  proeeeùings  of  retord  in  this  cause,  exa- 
niined  the  witnesses  of  the  parties  nnder  oatli.  and  deliberatod,"  l^iit 
snoh  leport  nnist  allejre  that  the  parties  reeeivaJ  due  notice  nf  tlie 
meetings  of  tlie  arbitrators,  or  were  heard  in  support  of  their  allc^a- 
tions.and  a  Keport  umitting  to  ailege  such  notice  or  hearing  «  ill  he  an- 
nulled  und  set  aside,  on  mo  tion  to  that  etfect.  (2) 

(1)  V.  art.  208  C.  V.  C. 

(-2)  V.  art.  ;<;}3,  XU  et  M2  C.  P.  T. 


DE    LA    PROVINCE   DE   QUI?,BEC. 


213 


A  ru  le  for  rt'tV-rriiifj  this  c>\sc  to  arbitrators  wa.s  issued  from 
tlK-.Su]K'ri()r  Court  at  Montréal,  in  the  followijif^  tci-nis  :  "  It  is 
nnlciffl  on  motion,  ïiy  Plaintiff,  liy  consent  of  Défendants, 
tliiit  tlie  facts  «leterniined  and  defined  \>y  tliis  court  as  tlie 
fatts  n-s]iectin<f  wliich  tlie  spécial  Jury  ordered  to  l)e  enipan- 
iicllfd  to  try  tlie  issues  of  faet  in  tliis  cause  werc  to  niake  in- 
iluiry.K'  referreil  and  subniitted  to  tlie  final  arliitranient  and 
.lrc'i»ion  of  threo  arliitrators  to  be  cliosen  by  the  parties,  tliat 
siuli  arbitrators  sliall  liavo  the  power  to  examine  tlie  parties 
aii'l  tlieir  witnesses  under  oatli,  and,  if  tliey  should  sec  fit,  to 
visit  and  examine  the  leather  in  Plaintifi's  déclaration  men- 
tiniK'd,  or  any  portion  thereof,  and  tliat  said  arbitrators  or  a 
luajority  of  them  sliall  make  their  award  to  this  court  u))on 
tacli  of  the  facts  so  submitte<l  to  them,  on  or  before  the 
tliirtietli  day  <»f  .Tuly  next,  which  award,  as  to  each  of  said 
facts  sliall  lie  final  and  bindinti;  upon  the  parties  hereto  ;  and 
fiirtlier  that  James  Court,  on  behalf  of  Plaintifi",  Kdwin 
Atwater,  on  bolialf  of  Défendants,  and  James  B.  Greenshields, 
aj^arcd  upon  V>y  both.be  the  arbitrators  in  the  premises."  On 
tlii-  bsth  September,  l.Sôô,  the  return  day,  the  rule  havin^ 
l»rii  extended,  the  arbitrators  niado  their  report  in  writinj;, 
as  fiillows:  "James  Court,  on  behalf  of  Plaintitt's,  Edwin 
Atwater,  on  behalf  of  Défendants,  and  James  H.  (Jreenshields, 
ai^itt-d  upon  by  both,  being  the  arbitrators  appointed  under  a 
mie  of  this  court,  of  date  the  18th  day  of  June,  1.S55,  by 
wliiili  rule  it  was  ordered  that  the  facts  determinod  and  de- 
tiii'-d  by  the  court  as  the  facts  respecting  which  the  spécial 
.liny  ordered  to  be  empannelled  to  try  the  issues  of  fact  in 
tliis  cause  were  to  make  iiKpjiry,  be  referred  and  submitted  to 
tlh'  final  arbitrament  and  décision  of  three  arbitrators  to  be 
naiiied  by  the  parties,  to  wit  the  arbiti'ators,  aforesaid  ;  that 
-in-li  arbitrators  should  hâve  the  power  to  examine  the  parties 
uii[  their  witnesses  under  oath,  and,  if  they  should  see  fit,  to 
visit  and  examine  the  leather  in  Plaintiff's  déclaration  mcn- 
tiiiiicd.  or  any  portion  thereof,  and  said  arbitrators,  or  a  ma- 
j'uity  of  them,  should  make  their  awar<l  to  tho  court  upon 
•  acli  of  the  facts  so  sulimitted  to  them  on  or  before  the 
tliiitifth  day  of  July,  then  next  :  and,  whereas  by  iinother 
riili-  of  saifl  coiu't,  of  date  the  twenty-seventh  day  of  June 
!ast  past.  it  was  ordered  that  tlu;  dehi}'  fixed  for  the  repoi't  of 
tli'-  arbitratoi-s  appointed  in  this  cause,  be  extended  to  the 
twiiity-seventh  day  of  September  then  next.  Now  the  said 
arliitrators  do  report  to  said  court  that  th.ey  having  examined 
tlif  pi-DCeedinifs  of  record  in  this  cause,  luiving  examined  the 
witiKsst's  of  the  parties  under  oath,  and  havinij  deliberated 
tluifon.  ilo  make  their  award  to  the  court  upon  each  of  the 
tacts  so  submitted  to  them  as  follows,  to  wit:  Firstly  :  "  Did 
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Plaintiffs,  on  tlic  22n(l  (liiy  of  Mardi,  IS.53,  puirliasc  nf  p  . 
fendants  1200  aides  of  midds  (îlas<:,'(i\v  sole  Icatlu'i-.  at  u!i< 
shilling  per  puund,  and  580  sidfs  heavy  (Jlas^ow  sole  l.-atli.r. 
at  olcven  pence  per  pound  ?"  To  tlu;  tirst  tlie  arliitratois  sjjy 
"yes."  Secoiul  :  "  Did  PlaintiH's,  on  tlie  tliirty-tir.st  day  -if 
March,  1853,  purchase  of  Défendants  552  sides  of  luavv 
(îlasgow  Holo  loather  at  eleven  pence  per  ]iound.  Tu  th.- 
Kocond,  tho  arbitrators  say  "  }'es."  '.  liird  :  "  Did  DL-ft-iiiiant- 
nt  the  tinie  of  tlie  sales  respectively  iv))i-csent  tlie  said  liOn 
sides  to  weigh  20,420^  pounds,  tlie  said  580  sides  to  wtj;;!, 
18,144]  pounds,  and  tlie  said  552  sidfs  to  \vi'i!,di  \-2\'l 
pounds  ?"  To  the  tliird  tlie  arbitrors  say  "  3'es."  Fourtli  :  '  W.r 
there  a  {juarantee  express  or  iniplied  on  tlie  part  of  D.feii- 
ilants  tliat  tlie  leatlier  was  of  tho  wei^lits  int-iitioiiid  in  tlh 
Bills  of  Sale  thereof  fyled  ?"  To  the  fourtli,  the  arliitrat'.i» 
say  "no."  Fifth  :  "Did  Plaintiffs  pay  Défendants  for  tli" 
leatlier  at  the  rates  and  accordiiif,'  to  the  wt'ij,dits  aforisjii.i 
the  sum  of  £2214  7s.  Id.  cy  ?"  Totlie  fifth,  the  arl.itratuis  s.iy 
"  yes."  Sixth  :  "  Did  said  niidds  Glas((o\v  sole  leather.  at  tii' 
timc  of  the  delivery  thereof,  wei<:jh  20420^,  pounds  as  rijuv- 
sented  by  Défendants  ?"  To  the  sixth,  the  arbitrât" as  s;u 
"  yes."  Seventh  :  "  Did  said  heavy  (Jlasgow  sole  leatln  r  w.j^'h 
in  ail,  at  the  tinie  of  the  delivery  thereof,  13144}  poniiil-  ;- 
represented  by  Défendants  ?"  To  the  seventh,  the  arbitrât"!- 
say  "  Yes."  Eighth  :  "  D:d  said  several  lots  of  leatluT.  «r 
either  of  them,  and  which,  sustain  aiiy  loss  or  diminution,  in 
the  agfrregate  weif^ht  thereof,  after  the  delivery  tlifii-ut'  v> 
Plaintiffs,  and  to  what  cause  is  such  loss  or  diiiiinution  iittr- 
butable  ?  "  To  the  eiffhth  the  arbitrators  sav  said  sévirai  Imi- 
of  leather  .sustained  loss  and  diminution  in  the  aiftjivpit 
weiffht  thereof,  after  the  delivery  thereoF  to  Plaintitis.  aiii 
such  loss  and  diminution  is  attributable  to  atmosplit-rii-  eaus.v 
Ninth  :  "  Are  défendants  indebted  to  Plaintiffs  in  aiiy  anl 
what  sum  for  such  deficiency  in  wei<fht  ?"  To  the  ninth.  tl' 
arbitrators  say  "no."  Tenth  :  "  Do  you  tind  for  PlaiiititlV  ■  r 
Défendants,  and,  if  for  Plaintiffs  to  what  aniount  T  To  tli'' 
tenth,  the  arbitrators  say  :  "  We  find  for  Défendant.'  Dat'M 
at  Montréal,  tins  18th  day  of  Septeniber,  1855.  James  <.'i>i  r.r 
Edwix  Atwatei{,  Jas.  B.  (îreexsuiei-ds."  On  the  tw.nty- 
second  March  followin^,  Plaintifîs  inoved  that  the  report  l'- 
set  aside,  because  it  does  not  appear,  in  and  by  the  awari 
that  the  parties,  or  any  or  either  of  them,  were  lieard  on  tli- 
matters  submitted  to  the  arbitrators,  or  received  any  nutic 
whatever  of  the  nieetinf^s  of  the  arbitrators  or  of  any  of  tli'i'.' 
proccedings  or  intended  proceeilin<Ts,  or  were  présent  at  aiiv 
such  meetings  or  proceedings. 

Per  CuriaM  :  We  are  compelled  to  rejeet  tho  awari.  a>  ii 
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(locy  Ilot  M])i)i'îir  tliiit  lUiy  notice  was  givfii  t«>  t'io  piirtit-s.  Wc 
fhiiik  tliis  !\ii  iilisolutc  millitv.  'l'In-  ivi>>it  itself  is.  in  cvcrv 
ivs|M'ct,  ffDod,  but,  tliL' waiit  ot"  notice  to  tlit"  juirtics  jh  tatal, 
,111(1  wt'  lire  nhlipMl  to  iH'ji'ct  it. 

TliK  Coiiir:  ('(«iisidL'iiiii;  tli.it  it  «loth  not  a|»|>t'ur  tliat  tlio 
])iiitit'S  wero  heanl  bcforc  tlie  arbitrators.  or  that  any  notict' 
\\;is  jfivcn  to  tliciii  to  ajuicar  licfoii-  tlu*  arbitra  tors,  doth 
rcjcct  tlic  motion  to  liouiolo^'ate  thi-  awanl.  and  dotb  ^rant 
tlic  motion  to  rcjcct  tlu-  award,  with  t'«»>ti*.  in  consocjui-ncf, 
(Intli  set  asido  and  rcjcct  tlu-  award.  (0  J..  y.  \'2y\.) 

IVMKil.KVand  AuiioiT,  for  l'Iaintittk 

.loilN.J.  J)av,  foi-  J)otViidants. 


APPEAL  TO  THE  PRIYT  CODHCIL. 

l'iuvv  CoiN'  IL.  1-t  Fibruary.  l-Sôf). 

(Oïl  pétition  from  the  Conrtof  (^Mieen's  Honcli.  Lower  (^mada.) 

Présent  :  'Plie  Kii,dit  Hon.  Lonl  Kix<.>Imi\vn,  tlie  lîi^dit 

Hon.Dr.LisiiiNMirox,  the  Hii,dit  Hon.  the  I^.ird. Justice 

Knkjiit  HincK,  tlie  llij,dit  Hon.  Sir  Edwaiîi»  Kvan, 

and  the  Right  Hon.  Sir  John  Tayloi:  CoLEitnxiE, 

Joseph  JJoswEr.L,  A])peUant,and  Chaules  Ai.exaxdeu  Kil- 
lioiîX  and  OzKo  JNbuutlE,  Kespondents-. 

r.y  seotinn  30  of  tlie  aet  of  Uie  lo'^islativc  ooHncil  of  Lower  Ciuiada. 
jnissi'il  in  tlioJMlh  Ci(Mi.  in.eli.  (l,  i^alled  "  the  jiiilioature  aet,"  an  apjieal 
lies  fniin  tli(^  rnnrt  of  appoals  in  Canaila,  to  the  Queeii  in  Conncil.  when 
i1k>  iiiatter  in  dispntoo.xcoeils  £500  sterling:,  an<l  tli  s  pP'vi.sion  wast'im- 
timii'd  ii})(>n  tlie  .substitution  of  the  ronrt  .«f  Qneen's  lîeneh  for  the  eourt 
iit';i|i|.e:ilj<,  bv  tlio  at't  of  thelciri^lative  cuuiu'il  of  Canada,  jias.sed  in  tiie 
IL'th  Viot,  eh.  37. 

in  an  action  for  non-perforinanco  of  a  rontra<"t  a  verdict  was  triven 
l'ni- £(i(io  cnrrency  (nnder  £000  sterling),  and  the  Court  of  (Qneen's  Hcnch 
inCunaibi  reftised  leave  to  api)eal  to  Kn-.dand  on  the  .rround  tiiat  tlic 
sniii  was  iindcr  tlie  ap])ealaiile  value,  l'jion  siieoial  i^etition  to  lier 
Majo.«ty  in  council  for  leave  to  appeal,  sucli  îeave  was  '/ranted,  (irst, 
l'i'riiuse  by  the  luw  of  Canada  interest  ran  with  the  jiid^ment,  which 
\v(]nld  briiif:  the  -ubject-niattc'r  within  the  api-ealabl-'  value;  and, 
seooiidly,  biicause  important  (|uestion.s  of  ntereantiie  law  wore  rai.sed, 
and  an  action  of  a  siiiiilar  nature  wa?  still  jiendin^.  the  transartion 
l'i'iiiir  a  continuin<x  contract. 

I)V  an  aet  of  the  législative  council  au'l  asseniblv  of  Lower 
r,iiiada,  passed  tlie  84th  (!eo.  Ill.ch.  •».  called  '"  the  judicatnre 
aet  "'  (1  ),  it  was  by  tlie  HOth  seetion  enacti-»!.  that  the  jndffment 
iif  the  court  of  appeals  in  Canada  should  1k?  tinal,  where  the 
iiiatter  in  dispute  should  not  exceed  £500  sterling  :   but  in 

(1)  Sce  idso  aut  .SI  (ico.  lU,  eh.  .'{1,  rufurred  to  iu  Curil/Ur  vs.  Aylinii,  1  11. 

J.  11.  (,>.,  p.  -.m. 
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oivHOH  oxcoodiiii;  tluit  HUin,  an  iippi-al  sluMiîd  lie  to  Ilis  Majcstv 
in  liis  privy  council,  proviiknl  seourity  lie  tir^<t  i^'ivcn  \>y  th. 
Appclliuit.  I^y  11  sulxsi-quont  »ict  jiasscd  l»y  tins  Ic^^islativr  (•(.im. 
cil  and  asscinbly  ol"  Canada,  and  assentcd  to  liy  Hcr  Majcstv 
in  thf  I2th  yearofluT  ivif,m,  «-ntitulcd,  "An  act  to  a  t'staliiisli'u 
court  liavinj^  jurisiliction  in  a]»])cal.s  ami  criininal  niattcis  f.ic 
LowtT  Canada,"  thf  Court  of  (.^JucoiTs  Hoiuili  was  cHtaltlisln'l 
us  a  court  of  record  for  I^)\v<'r  C'anada,  from  wliicli  an  a|)]itiil 
sliould  lie  to  Her  Maj«'sty.  in  lier  privy  council,  in  every  cas.- 
in  wliich  an  appeal  ini^lit,  lH.'fore  tliat  act,  liavu  lain  froiii  tlu- 
provincial  court  of  appeals  to  Her  Majcsty  in  council,  in  lur 
privy  council,  in  the  nianner  and  forni,  and  Huhject  to  thc 
restrictions,  rtiles,  and  refjulations  estaMislied  vvitli  l'espcct  tu 
a})peals  t'roin  tlie  provincial  court  of  appeals.  An  action  wjb 
broufjht  a^ainst  Hoswell  in  tlie  Superior  Court  of  Queluc  liy 
Killioi'u  and  Morril,  for  recovery  of  tlie  suni  of  £()()0  cun-tiiev 
for  an  alleged  lireacli  l>y  Défendant  of  a  contract  for  tlie  H\\\t- 
ply  of  liops.  Tliat  coiirt  gave  jud^finent  in  favour  of  Défen- 
dant, disniissing  the  action  witli  costs.  Plaintiffs  app'MlciJ 
from  tliat  judgnient  to  the  Court  of  Queen's  Bench  in  '.,i.\vir 
Canada,  and  that  court  reversed  the  judgnieut  of  the  Sijieridr 
Court  of  Québec.  Défendant  applied  to  the  Court  of  Qdeuii's 
Kench  for  lek"e  to  appeal  to  Her  Majesty  in  council,  and  on 
cause  being  si;  )\vn  by  Phiintitfs  against  the  granting  of  sticli 
leave,  it  was  contended  that,  according  to  the  truo  constructinii 
of  the  niatter  in  dispute  and  the  judgnient  of  the  Court  nf 
Queen's  Bench,  the  value  in  dispute  did  not  exceed  ,C500  sterl- 
ing, and  t'x>  court  refused  the  application.  A  petiti<jn  tu 
Her  Majesty  in  council  for  leave  to  appeal  was  now  presentcd 
by  Boswell,  which  set  ft^rth  that  the  contest  between  the  jiui- 
ties  turned  upon  and  was  limiti.'<l  to  the  quality  of  certain 
hops  tendered  by  hini  ;  that  the  contract  upon  which  the  ac- 
tion was  brought  was  a  continuing  contract  for  the  deliveryof 
hops  in  theyears  1855-6-7,  and  that  the  action  was  brought  in 
respect  of  the  hops  dtîiv^rable  in  1(S56  ;  that  a  siniilar  dispute 
had  arisen  betwe^u  thi  parties  in  respect  of  the  ho])s  delive- 
rable  in  1857,  and  that  tiie  parties  were  abo".t  to  bring  aiio- 
ther  action  in  which  t\ie  sanie  question  would  arise  as  in  the 
first  action.  That  by  an  act  of  the  Législative  Council  and  As- 
sembly  of  Canada,  22nd  of  Vict.,  regulating  the  rate  of  iiiti- 
rest,  it  was  enacted  that  six  per  centuni  per  annum  shouM 
continue  the  rate  of  interest  in  ail  cases  where,  by  the  agroe- 
nient  of  the  parties  or  by  law,  interest  was  payable,  ami  n» 
l'ate  had  been  fixe»!  by  the  parties  or  by  law  ;  and  it  was  sult- 
mitted,  first,  that  thejudgment  debt  with  interest  brought  the 
case  within  appealaV)le  value  :  and,  secondly,  that  the  ques- 
tions of  law  involved  in  the  case  were  of  vei"y  high  inipor- 
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tanc«  aii'i  <if  {^«'IuthI  iippliciitiuii  in  nicrcniitilf  tranHuotioiis. 
.tii'l  tliat  it  WHs  dcsii-uliU"  tu  liu\f  tli-wr  f|ii>-^ti<>ii^  <l<-t4-i-iiiiiii-i| 
|.v  tli'-  lii<;lK'st  Court  of  Appeiil.   Tin.'   {H-titioii    wais  la-un I  ^'.»* 


l'ii'f' 


Mr.  M.  Siiiitli,  il  C,  foi-  tlif  l'.titi..ii..r. 

T!i<'ii"  Loi-'lsliips  «riMutfil  tlif  application.  np»ii  tvniis  ol" 
|.»l;.'iii};  in  tlu'  I{<'<;istiy  -if  tin-  l'rivy  Coiincil  tlu-  ^nu\  of  t!l()() 
>l»-rlifii.''.  as  srctirity  t'ir  costs  ol"  tlif  Ki>j»«in<l«'iit>>.  in  ca-sc  tlu- 
apl-'al  sIkhiIiI  Ih-  ili.siiiisscil.  (12  Moun-s  \\  ( '.  Jlifmrfs,  p.  -4-(i7.> 


SECURITT  IN  APPEAL  TO  THE  PRIVT  COUNCIL. 

PkIVV  Ok  X<  II,,  lôth  Juin-,  isc.o. 

('»n  apjM'al  froiii  tlic  (^)Urt  on^iU'eii'.s  B«*ncli.  l>»\ver  Canada.) 

iV-M-nt  :  'rin-  Hi<.,Mit  Mon.  tlic  Lnnl  Justic-  K\i«;HT  iJnucE, 
tli.-  Ki^^Iit  Hoii.  Sir  Kdw.mîi»  Kv.w.  tli.-  Ki<;lit  H«Mi.tli<- 
L.r<l  .Tu.sticc  Ti  itNKIi.  aïKJ  tlie  Ki«,'ltt  H"U.  Sir  .Iniix 
r.wi.itK  ('((LKI{||h;k. 

J'inEI'H  li<is\vEi.L,  Apptilaiit,  Il  ml  Ch.vhi.es  Alexanheiî  Kii,- 
ivtïiS  ainl  aiiotlier,  Rc.spdjiilfiit.s. 

S'im '.nlercl  t«i  l>e  deiKwitod  fnr  .scnirity  of  nf>«(«.n<Ieiit'R  costs,  on 
i'!'.»aiK-e  of  an  api)eiil  ^'lunU'il  ,.r  /mr/i  ;  u|M.n  tlie  iiet:ti<>ii  <.f  tli<'  Hcs- 
\*-iAfuVi  incn*a.st.'il,  (III  ucroiuit  uf  tlie  leiiirth  of  ttie  traiLSiTipl  cif  tlu' 
j/n.t-Mlings  in  tlie  Cnurt  bolow. 

In  tliisapjifal  an  ordcr  in  cinmcil  was  niad»- npr>n  an  *•./■;«» Wf' 
applicïition,  i^rantin^  k-ave  to  apptal  utM»n  t'-nus  of  l<Hl<rinfr 
in  ilie  rcffistry  of  the  Privy  Council  tlu*  su  ni  «>f  £I0(J  .•^ti.-rlinff, 
a-»  stH-urity  for  tlie  costs  of  Rospomli-nts.  in  c<i>«'  tli<'  appi-al 
"hoiiM  l<e  disuiissi'd.  (1)  A  ])L'titior)  was  n<.\v  pr«-s«-nt<'d  l»y 
K'.-^ptndents  for  t'urtliL-r  sccurity  for  costs.  In  thc  pétition  it 
w;ts  alk'j;«rHl,  tliat  tlic  suiii  of  £100,  was  insurtici«.-nt.  in  c<»nso- 
.jii.-iic<'  of  tlic  i^rcat  k'niftli  of  tlir  transeript  of  tli«-  pr<xv<'din<;s. 
and  tliat  a  further  suin  of  t!200,  was  n»C'-ssiiry  to  lu.-  l<(d(r(d 
:l<  r^-curity  for  Kespondents  costs,  ovt.-r  an«l  al-tv*-  tla-  suni  of 
ii(Hf  aln'ady  dcpositcil.  Tliis  pt-tition  was  sup|Hjrt<-d  liy  an 
atîilavit  of  Hespondunts'  solicitors,  vt-rifyin*;  tliat  avcrinciit. 
Tl;..-ir  !  »rdsliips  ordered,  witli  tlu.'  const-nt  of  tlu-  parties,  tliat 
>:''.-  fintlu-r  sum  of  £100  shoiild  lie  fortliwitli  ilt'irjsited  in  tlic 
:•  »n-trv  of  tlie  Piivy  Cor.' cil,  l'y  Apptdlant.  a.s  st-curity  f<ir 
tli«-  costs  of  Kespondents,  suhject  to  tlie  siinit-  c<)n<litioii  as  the 
-»ini  of  £1(X),  deposite<l  in  pursiianct*  t>f  tlu-  former  ordt-r  in 
c«»riiicil.  (7  J.,  p.  150;  i:}  Moore's  R  C.  R^i>nrts.  p.  47<».) 


'  li.'Ti.yi»."- 


(I)  .Sec  case  reportetl  i>u  tliùs  point  >fnpro  \i.  ".'iri. 
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THINGS  SOLD  BT  WEIGHT. 

Piuvv  CorxciL,  5th   Mardi,  ls(i2. 

On  Appeal  t'roin  thc  Ci)urt  of  Qucen's  iii-nch  of 

Lower-Cîuiii(l;i. 

IVcsi-iit  :  The  Kiifht  Hon.  Lonl  CllKr.MSKoitl),  the  Kiolit  H,,ii 
tlu;  Lord  .hi.sticc  TriiXKlî,  tlic  Ki^-ht  Hou.  Sir  Kdwaimi 
KVAN,  an<l  the  Rioht  Hou.  Sir  JoHX  Tavi.oh  C'oi.iMiihci; 

Joseph  KxKiiiT  Hoswell,  Appell.uit,  and  Chaules  Ai.kx- 

ANDElt  KlEHOUX  ;in<l  ()Z!{A   MoHUILL,  Respomleilts. 

By  tlio  Enplisli  I,ii\v  if  llion>  la  ii  coiitraot  for  salo  l\v  woijrlii  or  inra- 
sure,  and  acts  are  tii  he  doue  iii  onlor  t<»  identify  tlie  tliiiijj:  tu  lie  dcli- 
veiPil  bofnro  i'  is  in  a  (itstatofor  ilolivery  ;  nn  actinn  for  <roo(l«i  l)ai'L'aiiii'il 
ami  sold  raii  Uo  maiiitaiiUMl  toreco,(M'  the  priée.  Tiio  only  r«'ni(i.ly  (ipcn 
to  tiio  voiidor  (if  tlie  circiiinstaïu'cs  of  tiie  case  j:ive  liim  a  ritrlit  tordin- 
plaiii  of  a  broach  of  contract)  is  by  an  artioii  for  non-ai^ceptanco.  Tlicrr 
is  iio  uiaterial  differeiioe  betwoen  the  old  frem-h  law  prexailinj,'  in 
l-ower  Canada  and  the  on;_disli  law  in  tbis  respect. 

K  t*i:  Co,  by  an  agrecnunit  in  writin^',  cùniracted  to  sell  and  dcliM'iio 
B  (ivo  tons  weijrht  of  liops  for  tlie  yoars  IS.'jô.  ISô'J  and  1857,  tlic  Inips 
to  hv  <inrn\  and  nierciiantalile,  and  oftlie  <rro\vtii  of  eacb  respective  ycar, 
to  be  paid  for  on  delivery,  at  a  rate  speciiied  ;  tlie  liops  to  be  rîclivciv,! 
frce  in  (^nebeo.  In  Lsr)(;,  K  iS:  Co.  sent  to  1>.  a  quantity  of  Iiops,  (musist 
inji  of  ei.iibty-two  baies,  of  tlie  iirowtii  f>{  l>>ôt),  in  wei^dit  far  exiecdiii.' 
five  tons.  B.  inspe''ted  the  liops,  and  after  a  ten.ler  by  K  iS:  ('o.,iiftlH' 
bnlk,  l)nt  withuut  any  specilic  tender  oftlie  S|)e('iiic  qnantity  (it'liw 
tons,  B  refnsed  to  accept  any  of  tlie  lio|)s,  when  K  <.V  Co,  tcjolc  tlicm 
aMay  and  deposited  theni  in  a  storelionse  at  (Québec,  K  &  Co.,  timn 
brouirlit  an  action  airainst  B.  for  breach  of  contract  Ir.  not  acceptiiii;  tlic 
liop.s,  an'l  tiie.  court  of  (^iieen's  Bencli  of  Ijower  Canada,  reversiii;;  tlio 
décision  oftlie  Superior  Court,  lield  tliat  K  &  Co  bad  dono  ail  tli;it  tlicy 
^vere  bonnd  to  do,  'and  tliat  as  it  was  B's  owii  fault  tliattlie  speciilc  fiv'.' 
tons  were  not  set  ai)art  and  distiii,i:nislied  froni  the  bulk,  tliey  wern 
ent.tled  to  tlie  fnil  contract  priée  of  the  hops  witli  iiiterest  ami  custs. 
Snch  jnd.Liinent  reversed  by  the  .ludieinl  Couiinittee,  on  tlie  •xriunul  tlia: 
as  the  live  tons  of  liops  ha.l  nevcr  been  sc^parateil  fr(nn  the  hiiik.aiil 
tliere  was  no  complète  delivery,  K  iV  Co.  eould  not  sue  for  the  priei.lmt 
only  to  recover  dama'jes  for  the  iion-aeeeptanee  oftlie  liops. 

lleld,  furtlier,  tliat  the  nieasure  of  siieli  dainatres  woiild  be  tlio  (lif- 
ference  of  the  contract  jiriee  and  the  niarkot  jirico  at  the  tiino  ulioii 
the  contract  was  brokiui. 

Althoujrh  the  .Indues  in  Lower  Canada  nnder  the  old  Fi'eiu'h  h\\ 
bave  power  to  rej(!et  or  niodify  the  conclu-ions  oftlie  pleadiii'.'s,  yci 
even  if  the  court  is  cnabled  to  l'iiansre  the  nature  of  the  action  and  ad 
luiiii.ster  ridief  entindy  dilTerent  froin  tliat  wliic'i  the  action  sdiii.dit, 
sindi  power  cannet  be  e.xendsed  with  propriety  in  the  easi'  w  liere  a 
Plaintiir,  liavin^  a  idioice  between  two  remédies,  bas  e-vercised  Inseloi- 
tiun  by  tlie  forni  in  wliich  the  action  is  brcjiight. 

In  this  case  the  action  was  broiio-lit  in  the  Superior  ("otirt 
of  Lower  Canathi,  by  llespoiideiits,  who  were  lio})  nierchaiits, 
ao-aiiist  Appellaiit,  a  hn^wer,  t'or  a  breach  of  contract  in  in't 
aeceptin^' und  payinoj  foi-,  in  the  year  liS5(),  a  parcel  oi'  tive 
tons  of  liops,  accordinjf  to  the  followin^  anjreenieiit. 
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"Québec  fith  Mardi,  lS5r). 

"  Messrs.  Kilborn  and  Morrill  sell  and  Joseph  K.  Roswell 
coiitracts  for  delivery  witli  tlieia  for  the  following  tliree  yeai's, 
viz.,  l8oô,  185()  and  l(Sô7,  five  t«)ns  wei^'lit  of  liops  for  every 
(if  the  ".aid  years,  tl)e  liops  to  he  o'ood  and  mcrchantahle,  and 
(iF  the  yrowth  of  eacli  respective  year,  to  be  [)aid  for  at  tlie 
rate  ol"  bs.  Halifax  currency  per  lli.  on  deli\ery.  Hops  to  bo 
(Iclivered  free  in  Québec."  (Sio-ncd)  Josepli  K.  Hoswell. 
Killiorn  and  ^b)rrill."  The  dechiration  after  setting  ont  tlie 
ahove  ontract  and  the  ainount  due  under  it  for  the  hops 
(Ich'verable  in  IS.ÔO,  proceeded  to  aver  that  in  Novembcr, 
bs.")(i,  the  Resjiondents  were  ready  and  willing,  and  liad 
tendered  and  o'^Fered  the  hops,  namely,  five  tons  weight  of 
ij-ood  and  nierchantalile  liops  of  the  year  18ôG,  in  accordance 
with  the  conti'act,  and  ha<l  requested  the  Défendant  to  îîc- 
oei)t  and  pay  for  theni  ;  but  that  the  Appellant,  in  violation 
ot'his  contract,  refu.sed  to  take  the  hops  and  to  pay  for  theni 
wliereby  the  Kesjiondents  not  only  lost  the  l)enetit  of  the  sale, 
but  were  put  to  certain  expcnses  in  cartiiii,'  away  and  wai'c- 
liousinff  the  hops  and  in  other  respects.  And  the  Respon- 
(Icnts  claimed  the  full  contract  priée  of  the  hops,  with 
inb'rest. 

The  Apjiellant  pleade<l  that  the  hops  tendered  were  un- 
merchantaljle,  and  worthless,  and  by  another  plea,  as  "  dr- 
P'Dse  ((Il  fond  fv  fuit"  put  in  issue  ail  the  niatiîi'ial  aver- 
iiiciits  in  the  déclaration.  Issue.s  were  j(jined  upon  thèse 
plcadinf^'s. 

Tlic  contract  was  proved,  and  it  was  also  jiroveil  that  the 
Ivcspondents  sent  to  the  A]ipcllant's  brewery  a  lai'^'e  (piantity, 
t'iiiisisting  of  ei(i;hty-two  baies  of  hops,  being  a  (|Uantity  far 
cxoci'diiin'  tive  tons,  and  that  Plaintifls  tendered  foi'  the  A])- 
]Mll;iiit's  acceptance  five  tons  of  this  (piaiitity,  and  reipiested 
thi'  Appellant  to  acc(^[)t  and  pay  for  theni,  otterin»^  to  take 
thein  away  if  7\|)iiellant  did  not  ajiprovt-  of  them,  and  that 
Appellant,  ii;vviiin'  ins]iected  tlu;ni,  rei'used  to  take  theni  :  that 
the  whole  eie'htv-two  baies  wi^re  theii  removed  bv  Resiioii- 
ileiits,  and  stored  by  theni  in  bnlK,  and  that  no  particular  tivc 
tiiiis  weiv  separated  or  set  a])art  froni  the  rest,  as  belonn-inu- to 
Appellniit,  .thouiili  lie  niii^'ht  at  any  tinie,  if  lie  had  chosen 
todo  s(i,  hâve  taken  away  any  ti\'e  tons.  Thèse  facts  were  not 
<lispute(|,  and  no  contest  arose  resj^eetino-  theni.  Evidence  was 
also  o'ivcii  by  Res])ondents  that  the  lio|is  tendered  were  e(pial 
to  tlie  eoiitract,  and  ijood  an<l  niorchantable.  Ajipellant  con- 
tended  tiiat  the  hops  were  uninerchantable,  and  not  fit  for 
hi'ewiiiij,  and  that,  by  the  contract,  wliich  was  to  be  executed 
at  Québec,  the   hops  ought  to    hâve  been   good  ami  nierehan- 
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table  according  to  tho  Québec  stainlard,  and  lu;  adduocil 
the  evidi'nce  oï  biv\V(!r,s  of  note  in  (^uel)ec,  wlio  stated  tliut 
tl'.e  hops  were  unniorchantabh;  in  Québec,  and  not  lit  toi- 
I)i'ewino'.  Ail  Hespondent's  witnesKes  but  one  came  froiu  va- 
rious  parts  of  the  country  other  tlian  Québec.  It  ap[)L'!UL{l 
froin  tlie  évidence  that  greater  diver.sity  of  opinion  prevailtMl 
anion<f  the  witnesses  respectinj^  the  ([uality  of  hops,  andtlmt 
there  was  a  distinction  between  the  standard  of  hops  in  diffé- 
rent places.  The  Superior  Court  (Mr.  Justice  Clin  bot  pnsid- 
ing)  gave  judginent  on  the  Sth  of  Mardi,  bSoS,  against  lii's- 
])oiidents,  and  disniissed  the  action  witli  costs,  upon  tlic 
ground  that,  as  the  déclaration  <lid  not  contain  a  proper  allé- 
gation of  tender  of  the  hops,  and  a  prayer  of  judgment  toliavc 
the  tender  declared  valid  and  effectuai  to  pass  the  pro])ei'ty  iii 
the  hops  to  Appellant,  it  was  iiisufficient  to  sustain  the  oiily 
claiin  then  advanced  and  atteinpted  to  be  establislied  by  Rcs- 
pondents — naniely,  a  claiiii  in  debt  for  the  price  of  the  Iiops 
as  for  goods  bargained  and  sold.  Froiii  tliis  judginent  the  Rcs- 
pondents  appealed  to  the  Court  of  Queen's  Bencli  of  Lower 
Canada:  and  in  tlieir  case  on  appeal,  aniongst  other  points 
niade  by  them,  they  claiined  to  be  eiititled  to  the  full  contract 
price  of  the  hops,  witli  interest,  as  in  an  action  for  goods  l)ar- 
gained  and  sold  ;  they  also  relied  upon  their  évidence  as  sliow- 
ing  that  the  hops  were  good  and  nierchantable,  and  that  they 
were  iniproperly  refused  by  the  Appellant.  Appellant,  in  lus 
ca.se  upon  the  appeal,  contended  aniongst  other  things,  that  as 
the  contract  was  only  an  executory  contract,  and  as  no  spéci- 
fie or  particular  Hve  tons  of  hops  had  been  set  apart  or  dis- 
tinguished  froin  the  bulk,  no  property  in  any  of  the  hops  pass- 
ed  to  liiin,  and  therefore  that  he  was  not  liable  to  îui  aciloii 
for  th<-'  full  contract  price  ;  and  fui'ther,  that  in  point  of  law, 
the  true  nieasure  of  damages,  if  he  was  liable  at  ail  in  the  ac- 
tion, was  the  différence  between  the  contract  price  and  tho 
market  price  at  the  time  of  the  alleged  breach  ;  and  that,  as 
Plaintiffs  in  the  action  had  adthiced  no  évidence  of  sucli  nuir- 
ket  price,  and  had  gone  only  for  the  wh.ole  contract  price  as 
for  a  debt,  theri'  was  no  évidence  of  îiny  damage,  and  consc- 
(juently,  no  sutficient  materials  before  the  court  upon  wliicli 
they  could  give  a  judginent  in  favour  of  Respondents  ;  lie  ulso 
contended  that  the  weight  of  the  évidence  was  in  his  favoiir, 
as  showing  that  the  hops  were  not  accorcbiig  to  the  contract. 
The  Court  of  Queen's  Bench  coiisisting  of  the  Cliief  Justice, 
Sir  Louis  H.  LaKontaine,  and  the  Fuisné  Judges  Ayhvin,  Diival 
and  Caroii,  gave  judginent  on  the  ]4th  of  December,  IM.JS, 
in  ap|)eal,  and  after  reversing  and  annuUing  the  judgnieiit  <it' 
the  Superior  Ctmrt,  proceeded  to  givo  tlie  judgiiuiiit  wliicli 
they  considcreil  the  court  below  ought  to  hâve   renderod,  aiul 
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tlu'ivlty  thcy  îuljud^'ctl,  tliat  prosent  Appellnnt  sliould  juiy  tu 
présent  llesiujiidL'nt.s  tlic  suiu  ot'  £ô()OcuiTency,!is  bciii^tlK-  l'uU 
(•(iiiti'fict  prico  ol'  tlie  ho[)s,  together  witli  inturost  on  that  suni, 
froiii  tlio  >hd  ot"  Jjuuiiuy,  1857, an<l  costs  as  well  in  tliat  court 
as  in  tla-  coui't  liulow  ;  and  thcy  furtlior  adjudged  tliat,  njton 
sucli  pa^'nient,  tho  Rcspundonts  slioidd  givc  to  A])pi;llant  a 
ilelivery  ordir  for  tive  tons  of  tlie  hop».  Tlic  <,n-oun(ls  upon 
wliicli  tlic  jud^tncnt  proccedt'd  were,  tliat  as  Rt'Spondt'iits 
hail  seiid  to  tlu!  A})pollaiit's  bruwery  uiglity-two  balos  of  liops, 
and  tlien  tenderod  tliu  sanic  to  hiiii  for  liis  accoptance  of  tive 
tdiis:  aiid  as  Appollant  liad  refust'd  to  accopt  tlieiu,  Ujion  tlio 
jfround  that  thoy  wcn,-  uiniierchaiitahlo,  when  lie  ou^ht  to 
liave  accepted  tlieni.  aiiil  it  apjteared  to  the  court  by  the  évi- 
dence, that  they  were  accordiiiff  to  the  C(jn tract  ;  and  as  the 
Uespoiuk'uts,  upon  Ap])ellant's  refusai  t(j  aceept  the  hops,  had 
stoicd  the  wliole  in  bulk,  they  had  done  ail  they  wei'e  bound 
todo:  that  it  was  by  Appellant's  own  act  that  the  spécifie 
Hve  tons  were  not  set  apart  and  <listinguished  froni  the  bulk; 
as  lie  had  neglected  to  set  tive  tons  apart  wheti  it  was  in  lus 
jiower  to  bave  done  so,  the  five  tons,  although  not  distinfjjuish- 
ed  fi'oiii  the  bulk,  were,  when  so  stored  by  the  Respondeiits, 
!it  Ap])ellant's  risk,  and  tlu'  property  therein  had  passed  to 
Appellant;  and  the  court  held  that  Respondents  were  entitled 
to  the  spécifie  perf<n'inance  of  the  contract  ;  that  no  oljjections 
liad  heen  iiiade  by  Appellant  to  the  forni  of  the  déclaration 
in  tiie  court  below  ;  the  only  defence  taken  by  hini  being  as 
tu  the  (luality  of  the  hops  ;  and  that  tliere  was,  in  the  opinion 
uF  that  court,  no  necessity  for  further  allégations  of  tender 
in  the  déclaration  than  those  contained  therein  ;  that  it  was 
the  duty  of  Appellant  to  hâve  gone  to  the  store,  and  hâve 
clainied  the  hoj)s  ;  and  they,  therefore,  considère»!  the  judg- 
iiieiit  of  the  court  below  erroneous.  and  reversée!  the  sanie. 
l'Voin  this  judgnient  the  Appellant  applied  to  the  Court  of 
i,)ueeirs  Beiich  for  leave  to  appeal  to  Her  Majesty  in  council, 
wliicli  that  court  refused  upon  tlie  ground  that  the  sul>ject 
niatter  at  issue  was  under  the  appealable  value,  whereu[ioii 
Appellant  presented  a  pétition  to  Her  Majesty  in  council,  for 
spécial  leave  to  appeal,  wbicli  was  granted.  (1) 

Mr.  Montagne  Smith,  ().  C,  and  Mr.  Watkin  Williams,  for 
the  Appellant  :  This  was  an  executory  contract  :  no  spécifie 
liDps  were  l)ought  or  sold,  and  therefore  no  propei'ty  in  any 
liai'ticular  five  tons  of  hops  ever  passi'd  to  Appidlant;  iilack- 
liurn,  0/?,  anitrart  of  Ndle,  i)\ï.  120-2.  Neither  by  the  english 
mil'  the  freiich  Ia,w  could  Appellant  be  held  liable.  Ry  the 
fiiiilish  law  the  fui!  priée  of  the  goo<!s  was  not  recoverable,  for 
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tlie  ^oods  s|x'cifiL'(l  wore  nevcr  teiidorod  ;  and  Appell.iiit,  in 
uny  circninstiuiccs,  could  only  \}v  liablc  for  diunai^cs,  tlic  pid- 
per  inoasuiv  ol:  wliich  would  lie  tlie  difforouce  hctwcL'ii  tln' 
contract  pricc  and  thc  niarket  priée  on  tlic  day  on  wliicli  tlir 
contra  et  was  brokon  :  P/nlljwts  vs.  J'Jra/iiK  (1);  liarron' y^. 
Anmud  ( J);  Sed^-wick,  (hi  rncin^ufe  of  ddiiidj/cs,  pp.  1S2-:!, 
lU()-7-.S  ;  Cliitty,  ()û  r(wfr(irfN,p.  7.S2  (7th  cdit.)  The  judn;i))>'ut 
ot'  tlie  Conrt  of  Queen's  lîeneli  cainiot  stand.  Tlie  error  intu 
wliiclitliat  eoui't  lias  fallen  is  tliis.  The  court  decided  thatpay- 
nient  was  to  lie  niade,  not  niei'(dy  liefore,  hut  actually  witlmut 
«leliveiy  t)f  the  liops  ;  whereas  by  the  contract  thc  deliveiy  was 
a  condition  précèdent  to  the  payiiient.  Xo  action  for  o-odijs 
sold  would   lie.   Rliode  vs.  T/ni-aifc-'i  (3),  AfHiuson  vs.  IJcIl  (4), 

Wdit  vs.  Hiihrr  (5).  There  was  no  spécifie  tender  of  the  fivc 
tons  of  hops  contracted  for.  Tliat  was  an  essential  condition 
wliere  theri'  are  any  acts  to  be  done,  as  in  a  sale  by  weioht  ur 
nieasure  ;  and  no  action  for  goods  barpiined  and  sale  will 
lie  ;  lirooh  vs.  Ihiris  ((i),  Story,  On  >S'(//w,  §  48(j.  Keiits 
Connus.,  Vol.  2,  §  4!)G  (Sth  éd.)  ;  the  reniedy,  if  any,  in  tins 
case,  was  an  action  for  breach  of  contract.  Cimliffc  vs.  Harri- 
Kon  (7)  is  an  authority  sliowin»^  the  neeessity  of  distiii- 
^uishini;  and  ideiitifyin^"  the  article  s(jld  in  order  to  constitutc 
a  complète  delivery.  Aldridj/e  vs.  Johnson  {H)  is  to  the  samc 
eff'ect.  So,  by  the  Freiich  law,  the  subject  and  priée  must  he 
clearly  ajifreed  upon.  l'othier,  Dn  Contiut  (7e  rcîî^e.  partie  4. 
^  .SOS  ;  cited  in  lîlacklmrn,  On  Confnirf  of.'^ide,  p.  172  ;  l'o- 
thier, l)n  Ohl'Kjdtlonx,  Nos.  114,  57S-!),  5S(),  (>(]:}.  Secondly. 
The  efiect  of  the  judo-nient  of  the  Court  of  Queen's  IJeiicli 
was  to  change  the  nature  of  the  action,  which  was  idlrn 
l'/rcs.  The  court  was  not  compétent  so  to  alter  the  action, 
or    to  ]ir()iiouiice  such    a  jiid<fment   as   tliat   appealed    froiii  ; 

I2tli  \'ict.,  ch.  3S,  sect.  N7,  Lower  Canada  Act.'^.  Under  tin; 
déclaration  as  it  stood,  the  Respondents  eould  not  recover 
the  priée  of  liojis.  The  altered  fonn  of  action  was  not  to  coiii- 
pel  tlie  performance  of  a  contract,  Init  for  damac^es  for  noii- 
perforinanee,  by  not  acceptin<f  the  hops.  The  Court  of  Queeus 


1%  ' 

11: 


(1)  .")  J/V  <>  !in<l  IIV/s  47(i. 

(2)  s  (,).!}.  Kup. ,  ."il."),  1111(1  soi;  A'(  liLi-Isuii  vs.  Dutiinifyq,  2  Mooru's  P.  C  C'ii.st- 
M.  S.  (j(i. 

(.•{)  (1  niirii.  \  Cr.,  ;«8. 

(4)  8  liiini.  .t  Cr. ,  277. 

(.-))  2  Kxcli.  Hep.,  1. 

((»)  '2  Mail.  iV  Sol.,  40;l. 

(7)  «Kxcli.  Rep.,  !»0.S. 

(,s)  7  KU.  >V  lila.,  88Ô. 
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liiiuli.  as  an  appoal  court,  wns  (|nito  incoinpctont  to  cliaiiiifo 
thc  nature  of  tlu'  action.  It  was,  nioreovcr,  uluuxlantly  provcd 
tliat  tlic  Ixips  wcr(î  uininjrcliantaMo,  and  not  fit  For  tlie  pnr- 
jKiscsot'  l)ri'wini^  accor(lin^>to  tli»i  (.4)uelioc  stiimlurd,  by  wliicli 
tlir  i|Uality  of  tlio  hops  was  to  lie  di'tL'rniined. 

Thc  (^)uc('n'sadv()cat(,' (Sir  K.  l'hillinioro,  Q.  C),  Mr.  Manisty, 
{).{'..  and  Mr.  H.  P.  Holland,  i'or  Kos|K)n(U'nts  :  It  is  sulunitted 
tliat  thc  action  was  ri^htly  conceived,  and  upon  tlie  (3videnco 
thc  Hcspondcnts  worc  cntitlcd  to  recover  thc  p)'ice  of  tlie  hops. 
Acconhuf^'  to  tho  (MiffUsh  law,  thi'  iirice  can  only  be  rocovercd 
wJR'rc  thorc  has  bccn  an  appropriation  nuide  by  tlio  vendor, 
ami  asscntcd  to  by  the  vondcc.  Hcre  tlion-  was,  ut  Icast,  il 
ciiiistnictivi' assciit  on  thc  part  of  thc;  vcndec,  and  tliorofore  a 
siitlleiciit  a])propriation  liy  tho  vcndoi's.  lîliickl'urn.  On  Con- 
Imrt  af  Stilr,  pp.  12s.  1  :î2  :  Addi.son,  On  Contracts,  p.  20; 
liriiliinit  vs.  JavLsoii  (1  )  :  Jovcs  vs.  Jinrclai/  (2)  :  but,  we 
S'  hinit.  thc  liops  wcrc  spccitically  sctapart,  and  an  oflcr  niadc 
to  (IcHver  thcni.  It  is  an  errer  to  suppose,  becau.se  in  en^lish 
law  thc  pa.ssinfj  of  thc  property  is  rc(]uisite  to  found  the 
action,  that  by  the  civil  law  an  action  for  the  price  cainiot  be 
hi'oui;ht,  whcre  the  dohiiniuïn  has  not  becn  transferred.  Di^., 
lih.  i  tit  28,  lib.  1!),  tit.  1.^2:  lib.  IS,  tit.  G,  §  5  :  Cod.,  tit.  4S, 
|i  2.  Thc  old  frcnch  law  is  fomuled  upon  the  civil  law,  and  by 
that  hiw  the  case  nuist  ]>e  governed.  By  the  civil  law  no  par- 
tic'uhu'  forin  of  words  is  nccesssaiy  in  tho  déclaration  or  i'orni 
of  action,  or  the  conditions  requisite  to  found  such  action, 
iîcauliicn,  Truite  .<tvi' les  Loi'i  Cirilen  du,  Jùis-Canadd,  ;  and 
wc  submit  that  in  this  case  the  declar.atiou  is  in  ternis 
sutlicicnt  to  include  an  action  for  price  as  well  as  for  da- 
iiiaocs  and  spécifie  performance.  Duranton,  I,  p.  4+1  :  Po- 
thicr.  IV,  p.  ôiSO-2,  ô92  ;  Hlackburn,  On  contract  of  sale,  p. 
17n;  rothicr.  Traité  du  contrat  de  vente,  §§  41,  52,  55; 
277-!),  290-1,  807,  S,  0  :  Pothier,  Traité  des  OhlvfatUmsi,  §  2(J8  ; 
TiailHcr,  tome  XIV,  §  240  :  Merlin,  Rep.  de  Jar.  roce  Action  ; 
'■uyot,  Rep.  voce  conciusion.^.  Tlie  déclaration  beino- good  in 
Militancc  and  forni,  Laird  vs.  Pim  (8),  Rawnon  va.Jo/rnsDn  (4), 
thc  court  of  (()ueen's  I5cnch  had  full  powcr  to  altcr  thc  con- 
ehisjoM  totriveajudrrnient  upon  such  a  déclaration  ;  (iuyot,  ]^ep. 
'''ICC  ciiiK-tusiuvi^,  t.  IV,  p.  851  ;  Pio'(>au,  Proeédare  Civile,  t.  I, 
pp.  2()2,  8!)9  ;  and  as  a  sufiicient  tender  was  nuide  by  thc  Ilcs- 
pomlcnts  to  Appcllant,  thcy  wcrc  cntitlcd  tu  deniand  dauiao-cs 
lo!'  thc  lircach  of  the  contract.  Liistly.  As  the  court  below  were 

(IHl  i;:i.st.,  4!t7. 

'•-')  I  l^ml,^,  (!,S4. 

i:i)  7  Wvv.  k  \V(..ls.,  474. 
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sati..fio<l  froin  tlu;  évidence  i)f  Res[)()ii(lents'  witncsses  that 
the  liops  were  of  tlie  proper  ([uality,  tliis  tribuiiul,  sittiiij^  in 
ji])peiil,  will  not,  in  such  circnnistaiices,  reverse  tlic  findinirof 
a  jury,  or  a  court,  upou  a  niere  (juestion  of  fact  ;  Hiiinrhirn, 
Mallivk  vs.  LidxiiieechiLvd  Bmlaiisseii.  (l) 

Mr.  MoXTAorE  Smith,  Q.  C,  in  rcply  :  The  argument  of 
Respondents  tliat  tliere  was  no  duty  on  the  jiartof  tlie  vriulor» 
to  deiiver  ;.  specitie  (piantity  of  hops  accordiufj  to  tlie  tenus  (.1' 
the  contract,  is  not  supported  by  the  authorities  cited  frum 
the  civil  or  french  law.  The  ni^liKh  law,  which  does  not  dititr 
ujK))!  this  (jUestion,  clearly  rtquires,  that  if  any  acts  are  to  lio 
doue  in  order  to  regulate  the  identity  or  individuality  of  tln' 
thing  to  be  delivered,  it  cannot  be  held  to  be  in  a  fit  statc  l'or 
delivei-y,  BtisJi  vs.  Diivin  (2).  Hère  no  action  for  rroods  soM 
ould  be  niaintained.  If  thei'e  was  a  breacli  of  the  contract,  tliu 

«lier  t'orni  of  action  was  t'or  non-acce])tance. 
ieir  Lordships' judgnient  was  pronounced  by  the  Kic^lii 
HiUi.  Lord  Chelnisford  :  This  is  an  Appeal  froni  the  judo;iiiLiit 
of  the  Court  of  Queen's  Bench  of  Lower  Canada,  revei-siiinr  a 
]  U^nii  1  f  the  Superior  Court  of  that  Province  given  in 
i:a\our  ;)t'  t'i'>  /jppellant,  in  an  action  for  not  acceptiiig  and 
paying  t'or  a  parcel  of  Hve  tons  of  hops  under  the  following  con- 
tract, signed  by  the  respective  parties.  (His  Lordsliip  reiul 
the  agreenient  (ivtc,  j).  .)  The  déclaration  in  the  action, 
after  stating  the  ternis  of  the  contract,  ami  the  amount  due  to 
Plaintifts  for  the  hops  deliverable  in  1850,  proceeded  to  avrr 
that  PlaintitFs  were  ready  and  willing,  and  tendered,  and 
offered  to  deiiver  live  tons  weight  of  good  and  nierchantaljli,' 
lio))s,  the  growth  of  1!S5(),  and  re(juested  Défendant  to  accejit 
and  j)ay  for  the  saine;  yet  that  Défendant  refused  to  accept  of 
(a-  pay  for  the  said  hops,  whereby  Plaintitis  not  only  lost  tlif 
beiietit  of  the  sale,  but  were  put  to  great  expense  and  tronlilf 
in  carting  away  and  stowing  the  hops  in  a  warehouse,  and  in 
other  respects,  the  wliole  to  their  damage  of  £600  cuneiicy. 
for  which  suni  they  prayed  judgnient,  together  with  inteiv.-t 
and  Cdsts.  The  Défendant  pleaded  that  the  hops  temlercd  hy 
i'iaintiffs  in  fultilnient  of  i\w  contract  were  liad  and  umm  r- 
chantable,  and  uiitit  to  be  used  in  his  business;  and  lie  al-o 
pleailed  wliat  is  called  a  defeiice  ''dit  fond  en  fait"  the  eHltt 
of  which  was  to  put  in  issui'  ail  the  iiiaterial  avernieiits  in  tlu' 
déclaration.  It  apjx-ared  in  évidence  that  PlaintiHs  liaviiig  in 
their  possession  a  (|uantity  of  hops  of  the  growtli  of  l.N.")(i, 
sent  to  Défendants  brewery  a  portion  of  theni  consistiiig  «if 
eighty-two  baies,  which  greatly  e-xceedinl  the   weight  of  tivu 

(1)  !)  Mooru'.s  P.  C.  ("lises,  40. 
(•_')  -1  Mail,  k  Sel.,  m\. 
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tmis.  The  Défendant  dt'sireil  that  tlie  hupH  should  bc  unload- 
(il  IVdiii  the  sleiglis  in  wlùcli  they  wcre  bruught,  in  onler  tliat 
lie  iiiijflit  insjK'et  theni,  and  tiie  hojis  were  accordin^ly  taken 
(dit  (if  tlie  sleifjliH  and  placed  in  Détendants  brewery,  the 
l'iaiiitifis  agreein^  tu  take  the  hops  away  again  if  Défendant 
sliiiiilil  not  accept  theni.  After  the  exaniination  of  a  few  of 
tlii'  liiik's,  and  a  tender  of  the  hops  in  two  separate  lots,  one 
ciiiit.iiiiin»;  fifty-thi-ee  baies  and  one  tvventy-nine  baies,  but 
without  any  tender  of  the  spécifie  (piantity  of  Hve  tons.and  with 
ont  anytiiing  having  been  <lone  by  Plaintitts  to  distinguish 
tliat  (|uantity  fron»  the  rest  of  the  baies,  Défendant  refused  to 
ficct]it  the  hops,  and  thej'^  were  convcyed  away  by  Plaintiffs 
ami  deposited  by  theni  in  a  store-house  in  the  town  of  Québec. 
Tliciv  the  hops  weru  exaniined  by  persons  on  behalf  of  the 
i(  s|itcti\e  parties  for  the  purposi;  of  ascertaining  their  quality, 
and  l'Iaintitî's  îigain  offered  to  deliver  tive  tons  of  hops  to 
Dcffiiihmt,  but  down  to  the  tinie  of  the  connnencenient  of  the 
action  thry  had  never  weighed  or  set  apart  five  tons  of  hops, 
>o  as  tu  separate  îind  distinguish  theni  froni  the  larger  (juan- 
tity  (U'posited  in  the  store-house.  A  great  nutnber  of  witnesses 
wliv  called  on  botli  sides  to  prove  that  the  hops  were  or  were 
Ilot  of  the  (juality  stipulated  for  by  the  contract.  But  unfor- 
tuiiately,  this  very  long  and  expensive  infpiiry  bas  beconie 
tutirely  fruitless  froni  the  course  which  the  cause  afterwards 
took.  The  learned  Judge  of  the  Superior  Court  treateil  the 
acti<iM  as  one  brought  to  enforce  the  performance  of  the  con- 
tract by  conipelling  Défendant  to  take  the  hops  antl  to  pay 
tliL'  |irice,  and  as  l'iaintifi's  did  not  by  their  déclaration  oH'er 
tu  (Itliver  to  Défendant  the  (juantity  of  hops  in  pursuance  of 
tlic  agreement,  and  as  the  tenders  alleged  in  the  déclaration 
WLic  not  foUowt'd  by  a  request  that  they  niight  be  judicially 
ilirlaird  to  hâve  been  good  and  valid,  lie  disinissed  the  action 
with  custs,  reserving  to  Plaintiffs  the  right  of  ap|H;al.  This 
juilniiient,  however,  was  rever.sed  by  the  Court  of  Queen's 
liiiich,  the  Cliief  Justice  dissenting  froni  the  reasons  on  which 
it  was  t'ounded,  and  the  other  Judges  deeliniiig  to  enter  into 
t  leiii,  considering  theni  as  objections  which  the  Judge  had  no 
riglit  to  raise,  tiie  parties  theniselves  haviiig  waived  theni.  The 
Couit.  tlierefore,  proceeded  to  pronounce  its  own  Judgiiient, 
that  Défendant  shoulil  wàthin  tifteen  days  froin  the  service 
upoii  hiiii  of  a  copy  of  the  Judgmetit,  pay  to  Plaintiffs  the 
suin  of  JîôGO  currency  (being  the  contract  price  of  the  hops), 
with  iuteie.st,  and  that  U[)on  paynieiit  Plaintiffs  should  give 
t'i  Défendant  a  delivery  note  upon  the  occupier  of  the  store 
wliiii'  tlie  hops  were  deposited  for  the  delivery  to  Défendant 
iif  livc  tons  weiglit,  to  wit,  tifty  baies,  of  the  hops  which  had 
hiii  tt  idered  and  stored,  and  that,  upon  default  of  paynient 
TOME  X.  15 
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witliin  lit'tet'ii  days,  ninl  upon  leavinj;  with  tin*  I*rr(t}i«mut:uv 
ol'  tlie  Court  tlu!  (lulivfry  unltT  or  «luplicat*'.  ont*  for  J)ttViiil,iiii 
!iU(l  tlio  other  to  reinaiii  of  rt/conl.  ext^cutioii  sliouM  issin.'  aj^ainst 
DutVnilant.  Kven  if  tliis  ju«l<îin»'nt  w.mv  projK-rly  a«lai>tiil  t-i 
thu  forin  of  actloM  chostMi  l>y  Flaiiititfs.it  wouM  l)e  ojkh  tu 
i^reat  objection.  By  the  contract,  «lelivi-ry  is  to  precedi-  jiay- 
iiH'iit.  J^y  tlie  jud^iiii-nt  payiiifiit  is  to  lie  nia  le,  iiot  iiiinlv 
liefore  but  witlumt  any  ili-livt-ry.  Tlie  Défendant  is  adjuil^Til 
to  pay  witliin  tifteen  days  after  service  of  a  copy  of  tlie  jiiil:^r- 
nient  ;  if  lie  does  not,  l'iaintitis  bv  merelv  deiKisitin»:  witli  tlie 
officer  of  tlie  Court  tlie  deliverv  order  in  duplicate,  would  l»- 
entitled  to  .sue  ont  e.xecution.  And,  supitosinj^  Défendant 
sliorld  pay  tlie  money  and  obtain  tlie  delivery  order,  Plain- 
tiffs  would  hâve  discharm-d  theniselvfS  of  everv  dutv  iniiiusod 
upon  tliem  by  tlio  judffnient.  an<i  yet  Défendant  nii^dit  Ik- 
unable  to  obtain  tlio  liops  in  aceonlanee  with  the  contract,  in 
conse(|uenee  of  the  store-keeper  liavin*;  a  lien  up(jn  theiii.  or 
by  the  loss  or  détérioration  of  the  h<»ps  while  they  wl-iv  at 
the  risk  of  the  veiidor.  But  Api^-llant  contends  that  lookinij 
to  the  fonn  of  action,  the  jud«nnent  i.s  one  which  it  was  nut 
compétent  to  the  Court  to  pronounce.  He  says  that  the 
action  i,s  brought,  not  to  compel  the  |>erfonnance  of  the  cim- 
tract,  but  for  daniaws  for  l>reach  of  the  contract  In'  J)efi'ii- 
dant  in  not  acceptiiif;  the  hops.  and  that  the  proper  nieasuif 
of  damaffes  in  sucli  an  action  i.s  the  différence  betweeii  tlie 
contract  price  and  tlie  niarket  price,  at  the  tinie  of  the  refusjil 
to  perforni  the  contract.  If  this  «juestion  were  to  be  decided 
by  En^lish  law  tliere  could  Ix,"  no  «loubt  a.s  to  the  e.xteiit  of 
Defenclant's  liability  under  the  circumstances  of  the  easr. 
Wliere  there  is  a  sale  by  weijjjht  or  nieasure,  and  (t<j  use  Ln-d 
EUenboroujîh's  lanoruat^e  in  Jiu-'/'  v.s.  D'iflM,  2  M.  and  S.  4(»3) 
"  if  some  further  acts  were  t(j  be  done  in  order  to  reifulate  tlu- 
identity  and  (if  I  niay  use  such  a  phi-ase)  indivi<hiality  <»f  tli-' 
tliinrf  to  be  delivered,  I  cannot  sav  that  it  wa.s  in  a  .state  Ht  fur 
ininiediate  delivery:'"  and  no  action  for  »;<j<xls  bar^^ained  and 
sold  can  1)8  maintained  to  recover  the  jirice.  The  onl^- remedy 
open  tothc  vendor(if  the  eircuin.stances  <jf  the  case  <rive  hiiii  a 
l'ifjht  to  coniplain  of  a  l)reach  of  contract  »  is  by  an  acti<  »n  f<  ir  iiou- 
acceptance.  The  necessity  of  separating  and  distinguishiiii,'  the 
article  sold  froin  a  lart^er  t|uantity  in  order  to  constitute  a  com- 
plète delivery  cannot  l)e  more  ^tron^h"  exeniplifie<l  than  in  the 
case  of  Gitnlljfe  and  Harrisun  (<j  Exch.  OO-i),  which  was  citeil  in 
the  course  of  the  argument  for  the  Appellant.  But  KesiMjii- 
deiits  contcnd  that  whatever  mav  !»<_•  the  law  f>f  F^nfdand  nn 
this  subject,  the  case  is  to  be-  trie<l  liy  the  old  French  hnv.  in 
which  the  principles  to  be  applie<J  are  différent:  and  that  ly 
that  law  a  vendor  in  some  cases  uiay  rec«»ver  the  full  piice 
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a^ifiil  upoii,  wliiTc  thiTL'  lias  l)OL'n  no  C()iii])leto  dolivory  of 
tlii-  suiiicft  jicntnlin^f  to  tlic  tenus  ot"  tlu' contruct.  Tlioir  Lonl- 
ships  liavu  bci-ii  rcferred  in  support  ol'  this  view  to  tlie  Civil 
Liw.  and  alsu  to  tlio  writin^'s  of  varions  Jnrists,  and  particu- 
l.irly  to  tlif  'Ireatics  oF  l'otliier,  "  i>(t  Contrat  de  Vente," 
wliic-li  contains  ail  tlie  lL'arninf:fs  njmn  the  subject.  A  very  fow 
|.a»ai,'rs  t'roni  tins  Tn-atiso  will  show  tliat  thcri-  is  no  mate- 
rial  dirtV'ivnce  l)et\VL'L'n  the  on(,dish  law  and  the  old  french  law, 
witli  respect  to  the  conipletion  of  contracts.  Pothier,  in  his 
Tnaties,  partie  iv,  fol.  30.S,  states,  with  lus  usual  clearness 
wliiii  a  contract  is  to  be  re^ardcd  as  perfect,  and  when  it  is 
iiiiperfect.  He  says  :  "  Ordinairement  le  contrat  de  vente  est 
ic/î.se''  avoir  reçu  wt  perfection  aussitol  que  les  parties  sont 
roii noues  du  i>ri.i'  pour  lequel  la  chose  serait  vendue,  Cette 
i-îijlr  a  lieu  lorsque  ht  vente  est  d'un  corps  certain,  et  quelle  est 
Di.i.re  et  siinple.  Si  la  vente  est  de  ces  choses  qui  consistent  "  in 
(liiantitatc''  et  qui  se  vendent  au  poiJ.s,  au  nombre,  ou  à  la 
n'isurr,  comme  si  l'on  a  vendu  dix  muids  de  blé  de  celui  qui 
(■.•<t  dans  lin  tel  grenier,  dix  milliers  pt\s«?îi  de  sucre,  un  cent 
de  rarjH'K,  etc.,  la  vente  n'est  point  parfaite  que  le  blé  n'ait  été 
wi sure,  le  sucre  pesé,  le  carpes  comptées,  car  jusqu'à  ce  temps 
■  iiiindam  (ipparet  quid  venierit."  80  far  the  law  is  tolerably 
elear,  but  upon  the  (juestion  whether,  when  goods  are  sold  by 
mmiber,  weitrht,  or  nieasure,  the  property  is  transferred  to  the 
liuvtr  iunnedialely  or  only  after  the  goodshave  been  counted, 
wijirlied,  or  nieasured,  there  is  some  différence  of  opinion. 
Dalloz,  in  bis  "Répertoire  de  Législation  de  Doctrine  et  de 
■f'i  ris  prudence','  titre  "  Vente"  chapter  3,  section  1,  ranges  the 
Jurists  upon  the  opposite  aides  of  the  question,  and  suggcsts  a 
ilistiiiction  to  reconcile  tlie  différence  between  them.  He  puts 
a  taso  where  the  seller  says  to  the  buyer,  "  1  agrée  to  sell  you 
SI.  uiany  gallons  of  wine  in  such  a  cellar  at  so  much  a  gal- 
lon :  "  hère  (he  says)  it  is  not  only  a  sale  by  nieasure,  but  also  a 
saie  of  an  indeterniinate  tliing,  therefore  such  a  sale  does  not 
njurate  an  inuiiediate  transfer  of  the  property.  And  he  adds, 
'  Tout  le  monde  est  d'accord  sur  ce  point."  But  where  the 
v-inlor  says,  "  I  agrée  to  sell  you  ail  the  wine  in  this  cellar  at 
Su  iiiuch  a  gallon,"  hère  the  doubt  arises.  In  this  latter  case 
the  thing  is  ascertained,  and  it  niay  be  said  there  is  no  reason 
wliy  tlie  property  should  not  pass  innnediately  to  the  buyer. 
but  evcn  in  such  a  case  Dalloz  states  his  concurrence  with  the 
iil»iiiion  of  Troplong  that  untill  the  nieasui'ement  the  wine 
riuiains  at  the  risk  of  the  seller.  It  is  true  (he  says)  the  thing 
is  ascertained,  but  the  price  is  not  ;  but  the  price  is,  like  the 
tliiiig  itself,  an  essential  élément  of  the  sale,  and  the  ascertain- 
iiii-'Ut  of  the  price  is  not  less  necessary  than  the  identification 
"f  tlii-  tidng  to  the  conipletion  of  the  contract.  The  delivery 
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of  tlu!  tliin;;,  !in<l  its  bein^'  ut  tlio  risk  of  tlic  ItuytT,  !i])i)c!ii-  t.. 
1)0  c<»iivurtil»Ii'  tenus,  aiul  it  seciiis  cloar  t'roiii  ull  tlif  îiiuImu' 
tit-'s  th.it  npon  ii  sale  by  wci^lit  or  inciisui"»'.  iiiitil  tlif  tbiiii:  is 
H.sccrtaiiiL'<i  by  \v('ii,'liiii^  or  iiuTisurinj;  it  roiiiiiiiis  at  t]\v  ri>k 
ot"  tbc  sulk-r.  l'otliior  in  tlic  .saint'  section  i'}()S),  wbicli  lias 
beeii  already  referre»!  to,  says  "  It  is  onl}*  at'ter  ineasuriiii,'. 
&c.,  tbat  the  tliiiifî  .sokl  is  at  tlie  risk  ol'  tlie  buver  :  "  "  (•«/;•/«> 
risfiiK's  lia  [tcvrent  Uniihcr  (jiw  xtw  i/Krlfjiir  c/msi'  ilr  i/f'frrnii- 
né."  It  isdiHieult  to  understainl  h<nv  tho  vendor  eau  liave  aiiy 
claim  to  receivo  tlie  price  of  tiie  tbin^r  contracted  ïor  until  lu' 
bas  SL'parated  it  for  tbe  use  of  tbe  buyer  r.ntil  it  is  ascertaiind 
and  idcntiticMb  it  niay  be  projierly  said  to  bave  no  existiucc. 
And  yet  tbere  is  one  sbort  pa.ssa^e  in  Potbier.  sec.  8().S,  w  liidi 
is  oppose»!  toall  bis  rea.soninj^  in  tbe  .sanie  .section  upon  wliieli 
tbe  Respondents  rely  as  establisbin^j  tbe  propriety  of  tlic 
jutl^ment  in  tlieir  favor.  Tbe  pa.ssa^e  is  tbis  :  "  //  est  vtuii  ifni 
dès  avant  la  viesare,  le  jwids,  le  vuiupic,  et  dèi<  l'instaiif  du 
contrat,  les  oxjiajementu  qui  en  naissent  existent.  Ij'arlnti  ,i r 
a  dès  lars  action  contre  le  vendeur,  pour  , se  faire  livrer  hi 
chose  vendue,  conune  le  vendeur  a  action  jHnir  le  paieriu  ut 
du  prix  en  offrant  de  la  livrer."  One  niay  fairly  îi.sk.  'l'n 
dcliver  wbat  ?  Tbe  contract  does  not  f^ive  tbe  tbini,'  exi.steiicr. 
it  dépends  upon  tlie  vendor  biinself  vvbetber  it  sball  ever 
exist.  Wben  tbere  is  a  condition  précèdent  to  bis  ri^dit  to  tlic 
price  unperfornied  by  bini,  it  i.s  difficult  to  uiubn-stand  bow  lu- 
eau  recover  tbe  price  upon  a  niere  ofîer  to  jierforni.  Tlu-  C'iiief 
Ju.stice  treats  tlie  présent  case  as  one  wbere  tbe  ven(b>r  ba> 
executed  bis  contract,  and  lias  doue  ail  tbat  dépends  upon  liiiii 
to  eutitle  liini  to  an  action  ex  vendito  a^aiiist  tbe  veiidee,  aiul 
lie  goes  ou  to  say  tbat  froiii  tbe  moment  tbe  vendor  bas  otlcr- 
ed  to  delivertbe  tbiiip^  sold,  and  bas  put  tbe  veiidee  in  a  ]n>>\- 
tion  to  receive  it,  tbe  tbiiig  is  at  tbe  risk  of  tbe  vendee.  lîut 
how  was  tbe  vendee  iu  a  position  to  receive  tbe  bops  in  tliis 
ca.se  ^  He  could  uot  go  to  tbe  store  and  belp  bimself  ont  "ï 
tbe  bulk  totlie  proper  (piautity.  And  as  to  tbe  bops  beiiii,'  at 
tbe  risk  of  tbe  vendee,  tbe  Cliief  Justice  is  bere  directly  <i]i- 
posed  to  tbe  autbority  of  Potbier,  in  tbe  passage  wiiicb  lia.s 
just  beeu  mentioued.  It  niust  ahvays  be  borne  iu  mind  tliat. 
l>3'  tbe  ternis  of  tbe  contract,  tbe  delivery  iu  tbis  ca.se  was  t>i 
be  niade  by  tbe  veudors,  aud,  tberefore,  tbat  au  actual  d'ii- 
very  by  tbeni,  or  acts  doue  l>y  tlieui  wbicli  were  équivalent  t^ 
a  delivery,  were  a  nccessary  prelimiuary  to  tlieir  beingin- 
titled  totbe  piùce.  Tbis  tbe  court  appears  to  bave  overloukeil. 
for  in  tbeir  judgment  tbey  say  tbat  "  it  was  fully  iu  tbe  Ap- 
pellant's  power  to  bave  set  ajwrt,  distinguisbed  aud  takin 
away  fîve  tou's  weigbt  of  good  aud  mercbautable  bops  fioin 
amoug  tbe  said  baies,"  tbereby   attributing  to  tiie  Appellaiit 
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tlic  pfrforiniuicc  of  ucts  wliicli  l>y  the  cnntnict  U-loiif^efl  to  the 
|lcs|M»ii(lfiits.  Tlic  jud^niifiit  thi'ivt'orf  pntcenls  uimiii  fiilse 
(^niniiiils,  evuii  il'  it  wiis  c(jiiipft«Mit  t<>  tli»'  Court  to  ^ivc  a  «lif- 
l'ciiiit  kiiid  i)ï  rolit't'  to  tliat  which  tlie  Plaintitts  claiinod  in 
tlii'ir  (Ift'liiriitioii.  Tlu  l'iaiiititis  <l(iiian<l  «lainaf|[i'.s  for  breach 
oftlii'  eontract  on  tlic  refusai  ol"  tlir  I)rf«.'n<lant  to  acccpt  tlio 
liiips  ti'ii(k'iv(l  to  liiui.  TIk-  court  l>a.s  convi-rtvil  tiit'  proct'tMlinj]^ 
iiito  il  suit  to  ont''  "c*,'  the  perfonnancr  of  the  eontract,  wliicli 
tlicv  onlor  or  intcml  to  onlcr  liv  thfir  iu<l<'iiu'nt  to  lie  car- 
ticil  iiut.  'l'Iiis  tlic  Hi's[ionilLiits  contiinl  tliuv  had  a  rifjlit 
to  il(»,  uiid  tlicy  refcrretl  to  a  j>assji(ji'  in  4  Cînyot's  "  Jie- 
jiciiiiii'i',"  vorlx»  "  ('<ii)rlii.^i(>i>,"  j).  .'iôl,  wliich  tlu'  Court 
was  said  to  liavo  actcd  upon  in  a  former  case,  tliat,  le 
jiilje  peut  rejeter,  accoi-der,  ou  modifier  K-s  conclusions  prises 
par  les  puiiies.  "'  Wlietlur  tlie  power  tlius  described  can  lie 
jiiistied  to  tlie  extent  of  enalilinrj  tiie  Court  to  chantée  tlie  nature 
ni'  tlic  fiction,  and  to  administcr  relief  entirelv  ditterent  from 
tliat  \vhi"h  is  soui^lit  by  the  Flaintitls.  may  W- extremely  ques- 
tiiiii.iblc.  Mut  if  such  a  jiowcr  cxists,  it  can  liardiy  be  exercised 
w  itli  pivijiriety  in  a  case  where  a  party  lias  tlie  clioice  between 
t\v(»  remédies.  Assumin<f  that  tlie  PlaintiHs  mii;lit  hâve  insti- 
tutcd  a  suit  to  enforce  the  performance  of  the  eontract,  it 
ciumot  be  doubted  that  thev  were  at  lil>erty  to  waive  this 
foriii  of  proceediufr,  and  to  lirin»;  their  action  to  recover  da- 
mages for  breach  of  conti'act.  And  when  thev  hâve  délibéra- 
tely  prcferrc<l  the  latter  reme<ly,  it  «aiirlit  not  to  be  in  the 
])  >\vei'  of  the  Court  to  force  upon  them  the  other,  to  which 
tluy  Iliade  no  daim.  Their  action  is  in  form  an<l  in  .substance 
a  dciiiand  for  dama<res  merely  for  the  lavach  of  the  eontract 
in  not  acce])ting  the  hops.  In  such  an  action  it  wsis  not  dispu- 
ti'd  that  Plaintifl's  could  not  recover  the  priée  of  the  hops,  but 
oiijy  the  dift'erence  between  the  eontract  priée  an<l  the  market 
[iiice  at  the  time  of  the  bi'each  of  the  îi^reeuient.  Their  Lord- 
sliips,  tiicrefore,  are  of  opinion,  that  the  judtnm'nt  of  the  Court 
of  C^ucen's  Bcnch  is  erroneous  and  ouijht  to  Ix-  reversed.  This, 
if  notliin^'  more  were  said,  would  havc  the  e^ect  of  .settin^  up 
tlic  juilifiiient  of  the  Superior  C'ourt.  but  this  jud^nnent 
laimot  be  sui)po)'ted.  They  will,  theix'fore,  reconnnend  i/:  lier 
.Majcsty  thfit  botli  the  jud^ment  of  the  Court  l'f  Queen's  i>i  liCh 
and  of  the  .Superior  Court  should  Ix'  set  aside,  and  that  a 
iii'W  trial  should  be  had  between  the  partie.^;.  If  under  the  de- 
ïi'wcr  (Kl.  fovd  en  fait ,  Plaintitts  will  l>e  compelled  to  prove 
tlicir  avcniient  that  they  tendered  and  otf»'re<l  to  deliver  the 
iiops,  and  will  not  be  at  liberty  to  show  that  Défendant  waived 
:i  pcrfcct  tender,  their  Lord-ships  think  that  Itefore  the  next 
trial  Plaintitls  oujifht  to  be  permitted  to  auiend  their  déclar- 
ations, by  avurring  the  otier  by   them  to  deliver  thu  hops, 
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jind  a  wiiivcr  l>y  Drl'i-tjflaiit.  wliicli  it  is  prohnlilr  ;i  jniy  will 
luivo  iKJ  (litliculty  in  Hiuliii;,'  in  tlirir  fiivt»ur,  iind  tliis  will  chai' 
tlic  way  to  tlic  <lt.>t*-rniinHti(in  i»t'  tlic  rcul  <|U(sti(>n  ut  issuf  lic- 
twoen  tilt'  partifs,  viz.,  tin-  inercliantalilf  tiUiility  ol'  tlic  linjis 
Tlioir  TiOnlsliips  tliink  tliat  tlie  cost^  ol'  thc  apiical  oii^iit 
to  Ite  ])ui(l  l)y  lli'sponflfiits.  an<l  tliat  tlic  t'usts  ol'  tlir  nili  in 
tlu!  coui'tH  Itclow  sIkhiM  altiilç  tlic  t'Vcnt  of  a  iicw  trial.  (  '  ii. 
10.S  ;  12  J).  T.  li.  C,  \K  Kil.  tt  lô  Moun'.s  1\  (,'.  Rcpurts,  .) 
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PROOEDURE.-L  AIDOTER  IflAlfT  LA  CONSIDERATION  D'UN  BILLET. 

Corii  .Sri'EHiEiHE,  Montrcal  2.S  avril  1S(;2. 

Corain  HEirrHEi.ni,  J. 

McCarthy  i(  ol.,  rs.  Bautiie. 

Jutjf  :  (iuo  lo  IVfoiulcnr,  en  plaidant,  A  l'cncontro  d'un  billot  ilans 
l'ospC'('o  actuollo,  qu'il  no  l'a  «-onsenii  (inc  jmr  Hiir]iris((  (<t  .'^aiis  valeur 
sntliHaiite  et  cflective  ;  mais  qui  ne  nie  iia.s  na  .si^'natiiro,  n'est  pa.s  Iciiii 
(le  jirdduiro  un  adidavit,  eu  eoiifi.rniite  à  lu  Bcction  8(>du  cliaiiitii' NI} 
des  staLuts  refendus  du  J5as-(  anada.  (1) 

Les  Demandeui"S  ayant  poiu-suivi  lo  Défendeur,  p(  -f  le 
recouvrement  de  la  l^alance  «le  son  billet  proniissoire.  <\v. 
£92  7s  lOAd,  le  Dct'emleur  plaida  :  "  (^u'il  n'a  pas  conse  \ 

Demandeurs  le  billet  qui  fai.'ijut  la  )>asede  cette  action, mais,  Luiit 
simplement,  à  l'épociue  de  ladate  du  billet,  les  Demandeurs, a^ns- 
sant  par  l'entremise  de  l'un  d'eux,  .siivoir  :  par  Daniisl  iMcC  "aitliy, 
l'eprésentant  au  Dét'endeiu"  qu'ils  étaient  en  «fi'and  Ix'.soin  d  .li- 
ront, ]»ressèri!nt  et  .sollicitèrent  ce  tlernier  de  vouloir  bien  leur 
souscrire  un  blanc  de  billet  que,  là  et  alors,  il  lui  pré.sentcient 
en  lui  disant  qu'ils  le  rempliraient  eux-mêmes,ajoutant  (|u'il  ne 
s'élèverait  pas  à  plus  de  soixante-quinze  dollars  à  quatre-vinyt.s 
dollars  ;  qu'ils,  les  DemandcuiN.  dirent  alors  au  Dét'cn<leur  être 
le  plus  que  ce  dernier  puivait  leur  redevoir  sur  les  ouvra^fos 
faits  à  son  bateau,  Kckttoopr,  que,  se  contiant  aux  représenta- 
tions des  Demandeurs,  le  Défen<leur  accéda  alors  à  leur 
demande;  en  leur  souscrivant  le  blanc  de  billet  en  question 
qui  fut  rempli  plus  tard  par  les  Demandeurs  en  y  in.sérant  le 
montant  réclamé  par  cette  action  :  (jue  le  billet  dont  le  iikhi- 
tant  est  réclamé  par  cette  action  est  le  même  que  celui  (pie  le 
Défendeur  .souscrivit  en  blanc.  Le  Défendi'ur  allèfrue  et  met 
en  fait  ;  que,  de  fait,  à  l'épfXjUe  à  hK^uelle  il  souscrivit  le  blanc 
de  billet  en  question,  sur  les  fausses  repré.sentations  des  l)i- 
mandeurs,  il  ne  devait  tout  au  plr.s  à  c»>s  derniers  (pi'une  soninir 
de  soixante  à  soixante-quinze  dollars:  que  lors  de  la  souscrip- 

(1)  V.  art.  140  ('.  1'.  ('.  it  \■^2:^  et  \Jr2\  C.  C. 
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tioii  <ln  lihinc  «le  liillit.  Ir  I)t''ffn<lcur  m*  «lovait  aux  Dfiiian- 
•it m-  <iui'  iioiii'  niK-  liiiliiiici'  «l'ouvra;,'»  s  faits  par  «-iix  au  li.itran 
(jii  I»f|'«-ii(i»iir:(Hic  Its  Dfiiiainli-ui'savaii-iit  l'Utn-prist-t  s'«-t;iiiiit 
.■l.li;;i''S  <i<-  t'aiii'  <t  ii.irl'aii'f  t<>u.s  lis  >.u><lits  «.uvnigt-s  au  l-att-au 
•lu  j>.l'«'ii«ii'ur.  à  IV'Xccptiou  «lu  /mltiift' tt  l'uljnta;/»  i\\\\  «li-vaifiit 
t'tn-  )iay«'s  (itra.  pour  la  soiiinif  i!f  tnnt»-  K.ijis.  suivant  «luil 
apl"  it  à  un  écrit  soUs  stiii;;-  piivt-  ilt-  la  t»-n<  ur  suivant»'  :  "  Capt. 
Ilîirtho.  Sir,  to  slicaltli  and  caulk  your  s<-h««»ner  will  costs  tliir- 
ty  [H.untls  :  liaulin^''  ont  mikI  cjukiii;,'  «jl<l  \v<»rk  «-xtra  not  inclu<l- 
.-«1:  1>.  a:  'I.  .MfC'artliy  \:  ( 'o.  (^u»--  les  ]J(inan<l«.-urs  ne  tinnt 
dn  <a'h<Hn}f'r  (lu  I)(''t'fntio»ir  on»  ce  qu'ils  sV-tait-nt  oblip's  de 
fair.'  pourtri'utf  louis  par  It.  iil  '-crit  s^ais  s».-injr  privé  :  que  los 
J>«.-uiandi'Urs  c'liar;,'('iit,  de  plus,  |  our  ce  qu'en  vertu  du  dit 
••cnt  ils  avaient  le  droit  <le  cliaij,;er  s^ju.s  fonne  dV./7/v/,  une 
-•nnne  de  quinze  louis;  «pien  supjiosant  <|Ue  c«.-t  item  de  quinze 
loiiis  serait  tni  prix  laisoiuialile.  les  ])eniaii<leurs  n'avaient  pas 
!••  droit,  à  tout  événement,  d'txi^'ti-  du  iV-fcndeur  poui'  les 
'•uvniges  en  question  i)lus  (piune  somme  «Je  quarante-cin(| 
l-aiis;  qu'inmié'di.iteinent  api-ès  la  conf«-cti«>n  «les  ouvrai^es,  et 
de  laveu  même  des  l)eniande(ns,  Ir  Déf-ndeur  leur  aurait 
[«y é  à  compte  une  sunnne  de  trente  loui>  •■  qui  laissjiit,  avant 
la  s-iuseription  <lu  Manc  du  l)illet,  une  Kalance  «le  quinze  louis 
in  faveur  des  Demandeurs  :  que.  ilepuis  la  .S'juscrijition  du 
l'Ianc  du  liillet,  le  Défendeur  aurait  payé  aux  Demandeurs  la 
-«.iiime  de  douze  louis  ;  qu'à  tout  éven«-'ment.  la  confection  des 
'>iivra;r''s  en  «piestion  ne  valait  pas  plus  «jU--  «|uarante  à  cin- 
<jUant<-  louis  y  com])ris  Vt.rtni.  ;  t|Ue,  n»'-anmoiii.s,  jMjur  éviter 
t'iute  «litlîculté,  le  Défeiideui"  aurait  otieit  aux  Demandeurs, 
avaiit  l'institution  de  la  présente  action,  une  .s«aunie  de  .soixante 
l'<ui.s.  laquelle  s(jnimi',  il,  a  toujijurs  été  et  est  encore  prêt  à  payer 
aux  Demandeurs,  si  ces  derniers  veulent  l'acx-epter,  et  p«nir  la- 
"jiulli'  il  otlre  de  confesser  ju((ement.  avec  intér-'t  à  compter  du 
'12  avril  I  Ntil  ;  jour  déchéance  du  billet  qui  fait  la  ba.se  <le  cette 
action,  avec  dépen.s  d'une  acti<jn  «le  cette  cla.s.se.  Pounpioi  le 
I»'-f<-ndeur  demande  acte  de  1  oti're  de  conf«.->sion  de  ju^'ement 
«juil  fait  et  conclut  à  c»;  (|Ue  le  ju;,'ement  à  étix-  ren<lu  ne  le  soit 
<|iie  jiour  la  somme  de  soixante  louis,  avec  intérêt  sur  icelle  à 
Compter  du  22  avril  liS()l  ;  le  tout  avec  «lé|>ons  «le  contestsition 
c<.iitre  les  Deiriandeurs,  dans  le  cas  où  ils  n'accepteniient  pas 
l'-Hivde  confession  de  ju<^ement  contenue  en  ces  pré.sente.s.  Le 
2ô  avril  1N()2,  les  Demandeurs  tirent  motion  à  ce  que  l'exception 
[«ért'iiqit^iire  produite  par  le  Défendî-ur  .s<»it  «léclarée  irrégulière 
et  .-Hiit  rejetée  en  autant  que,  par  la  dite  exc«-ption.  le  Défendeur 
n'uUi  vérité  dn  billet  proniissoire  cpii  fait  laUisê  de  cette  action, 
•t  une  partie  ini])ortante  d'icelui,  et  ce  sans  avoir  imxluit  un 
arîidavit  en  conformité  à  la  loi.  à  l'effet  que  t<l  hUht  nestf 
fxix  i  é-o/i,  et  qu'une  part i(i  impin-tiivte  <l  icelui  nei<t  pus  vrai, 
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le  tout  avec  dépens.  Lafrexave,  pour  les  Deniaïuleui-s,  |)iV'- 
tendit:  (juc  quoique  le  Défendeur  ne  niait  ]ias  sa  si^iiiituic 
par  sa  défense,  néanmoins,  il  attaquait  et  niait  la  vériti'  du 
billet,  et  que  valeur  n'avait  pas  été  re(;ue  par  lui.  Archaniliaiilt, 
pour  le  Défendeur,  répondit,  (jue,  n'ayant  pas  plaidé  une  déiu'- 
gation  générale,  et  ayant  .sinqilenient  alléfjué  certains  faits  (jui 
étaient  de  nature  à  re]iousser  la  demande  des  Deniandcuis  : 
le  Défendeur  n'était  pas  tenu  de  produire  un  affidavit,  et  i|ii(' 
tout  plaidoyer  alléguant  accommodation  ou  paiement  ne  néces- 
sitait pas  la  production  d'un  affidavit. 

Per  Curiam  :  Les  faits  allégués  par  le  Défendeur  ne  néces- 
sitent psis  la  producti(ni  d''in  affidavit,  tel  (pie  requis  pai  lu 
section  80  du  chapitre  (S8  des  Statuts  Refondus  du  Bas-Caiiadu. 
La  défense  n'est  pas  une  dénégation  générale,  et  ne  tomlic  pas 
dans  la  catégorie  des  plaidoyers  qui  au  désir  de  cette  scntiim 
doivent  être  soutenus  par  un  affidavit.  En  conséquence,  la  mo- 
tion est  rejeté  avec  dépens.  (0  J.,  p.  180.) 

Lafrenave  et  Arms'J'rong,  avocat  des  ]3eniandeurs. 

AiiciiAMUAULT,  avocat  du  Défendeur. 


AVEU.-COHMENCEMENT  DE  PREUVE  PAR  ECRIT. 

Superior  Court,  Montréal,  2r)th  Mardi,  LS(Î2. 
Coram  Smith,  J. 
Ford  vs.  Butler. 

Held  :  Tlmt,  in  an  action  for  nioney  lent,  admissions  niade  by  a  Dé- 
fendant, in  his  iinsweid  to  interrofiatories  m,  fdits^  cl  arllrlrn,  tiiat  lie 
received  tlie  ainount  for  ii  dobt  duo  hiin,  witliont  liowovor  iiaviii^'  [ilead- 
ed  spccially  sucli  dol)t,  are  sullicient  commenci  mtnt  <k  prntri'  pur  écril, 
to  justify  the  adduction  of  parole  évidence.  (1) 

This  was  an  action  brought  by  Plaintift",  in  liis  quality  ol' 
uni  versai  legatee  to  Elizabeth  Wilson,  for  tlie  rccovery  ni' 
$400,  and  interest,  lent  Viy  the  latter  to  Défendant,  in  the 
month  of  June,  1(S5<S.  The  Défendant  denied  any  indebtediiess 
and  averred  that  PlaintifF  was  indebted  to  liim.  Literroi^a- 
tories  sur  faiU  et  articles  having  been  subniitted  to  Défen- 
dant, in  answer  to  the  fiftli  :  "  Did  Elisabeth  Wilson  ever 
deliver  to  you,  in  her  lifetime,  and  say  when,  the  suiii  of 
$400,  or  any  other  sum,  and  say  which  suin,"  he  replied,"  to 
the  best  of  my  knowledge,  it*  was  in  the  month  of  June,  INôcS, 
that  Elizabeth  Wilson  paid  me  $400,  which  slie  owed  me.  " 
Admissions  to  the  same  efTect  were  made  in  answer  to  the  7tli 
13th  and  14th  interrogatories,  and  to  the  15th  interrogatoiy, 

(I)  V.  art.  1243  ce. 
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Dofcnilîint  rmswerod,  "  Elizalicth  Wilsoii  puiil  iiio  tlic  smii  of 
S4()()  i'or  a  délit  whicli  slie  kut-v  was  ju.stly  <lu(' to  me  for 
lidiiid,  lodo'ing,  washinn',  and  ('TitcrtaiiiiiiL'iits  durino'  sicdxiiess 
(111  srvoral  occasions,  wliioli  coiuiiiciici'd  iii  tlic  year  1S4(),  and 
P()iitiiuu'(l  so  until  tlic  tinie  of  lier  deatli,  say  al)OUt  14  davH 
lictoiv  slic  diod.  "  The  parties  \vent  to  ciiqui'lc  in  Xoveiidu'r, 
iNliO.  l'arol  évidence  was  addnced  on  the  part  of  l'iaintifi",  and 
oliji'ctcd  to  l»y  Défendant,  wdiose  olijections  were  overruled 
liy  M.  •lustice  H.\l)(i(,EV,  thejudo-e  presidin^  at  nujvi'fc.  On 
tlii'  2(ith  No\-en>lier,  l.S(i(),  a  motion  was  niade  liy  Défendant, 
■  tliat  the  rulinii,-  of  his  Ilonor  M.  Jnstice  BadcI-KV,  on  th<'  Ttli 
N'ovciiduT,  1S()0,  overruling  tlie  olijection  of  Défendant  to  tluï 
cN.iiiiiaation  of  Lonis  Alfred  D'Anioui",  a  witness  exaiiiined,  lie 
iv\  iscd  and  revei-sed,  aiid  the  évidence  of  said  witness  he  de- 
clai'i'ii  illégal,  and  rejected  froni  the  recoi'*],  as  no  annincnrr- 
iiii  "  iirciirc  pdi'  écrit  was  niade  hy  Plaintiff,  to  justify 
the  adduction  of  paroi  evidi-nce  such  as  offered  liy  l'Iaintitt, 
:uiil  <fiven  liy  said  witness,  and  inasnuich  as  tlie  issue  in  tins 
cuise,  to  wit,  a  loan  of  nioney  as  lietween  parties  not  ti'aders 
CMiuiiit  lie  proved  by  paroi  évidence.  "  On  the  'iOth  Noveiubei', 
iNliO,  liefore  M.  Asst.  Justict;  Monk,  Jud^nuent  was  ^•iven  on 
Di'fendant's  motion  of  27th  Noveinlter,  maintainino- the  ruline- 
(if  Justice  HAlKii.EV.  To  this  iud<>'MU'nt  Defemlant  tiled  an  ex- 
(.•(■jitiou.  On  the  20th  Mardi,  lN(t2,  another  motion  >\'as  niade 
liy  Defi'ndant,  to  niaintain  iiis  olijections  to  the  paroi  évidence 
adiliiced  liy  Plaintif!",  and  to  reject  said  évidence,  inasmnch  as 
tlici'e  was  no  coyiinnnieevicnf  de  /nrurc  /xir  écrit  of  a  contract 
itf  ih'i't  do  confioviDudinn,  the  alleged-causo  of  action,  to  Jus- 
tifv  the  introduction  of  such  paroi  évidence.  On  the  27th 
Mardi,  M.  Justice  SMrru  n'uve  judoment  in  the  cause  which 
was  tlius  'iru)tiré:  "Tiie  Court  haviiin-  hi'ai'd  the  parties,  upon 
tlir  inerits,  and  ujion  the  motion  of  l^laintitf'of  the  2()tli  Mardi 
instant,  that  the  olijection  liy  hiin  made  at  J'JiK/K-'tc,  at  the 
('.xaiiiination  of  the  witnesses.  (!eori;e  ( 'arteratid  Thomas  Sex- 
tmi.  hf  declared  ^ood  and  valid.  and  that  depo.sitions  of  .said 
witiiesses  lie  declared  ille;^al  and  lie  ,set  aside  witli  costs,  and 
alsii  upon  the  motion  of  Défendant  of  <late  2()tii  Mardi,  instant, 
tni(\  ise  aid  adjudicate  U])on  the  olijections  made  liy  J)efendant 
tu  the  paroi  t'videnee  adiluced  and  reserved,  that  said  olijections 
'»■  inaintained  and  said  pai'ol  évidence  .so  adduce-d  and  j^iven  liy 
tlii'  witnesses  in  this  cause  lu'  i'ejecte(l  witli  costs,  considerin^ 
tliat  l'iaiutitf  liath  fuUy  prosed  the  material  aliénations  of  his 
actinii,  jiiid  that  Dci'endant  liorrowed  froiii  Klizalieth  WiLsini, 
wiil'iw  of  iMinis  MeMullins.tlie  sum  of  .s4()(),  and  that  ])efendant 
liatli  altonether  failed  to  shew  that  lie  is  not  indelited  in  manner 
and  foriu  as  declared  on.  7\nd,  further,  considerin<>' that  Defen- 
ilaut  liath  aduiitted,   in  his  answcrs  .sur  fait,s  et  articles    that 
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ho  (lid  rocoivo  sait!  suni  of  S400  of  and  f'rom  Daine  Mo.\lu!lii)s 
and  liatli  l'ailed  tu  show  tlie  existunc(;  ol"  any  account  noain^t, 
Danio  McMulHns  or  any  induhtednii.ss  on  tho  ]jart  ol"  ]))uiie 
McMullins,  hy  reason  of  which  it  can  ))e  declaiXMl  or])n',suiiiiil 
tliat  the  suni  of  i?4()0  was  rc'cuivc<l  by  Défendant,  othiTw  ist- 
than  as  a  loan.  Tlie  court  dotli  condenni  ])efendant  to  pay  tu 
Plaintiff',  as  nnivei-sal  leffatee  oï  Dame  McMnllins,  the  said  suiii 
of  $400,  with  interest  tliereon  froni  the  9th  day  of  Decciiilu  r, 
liSôO,  date  of  service  of  process.  And  the  Court  doth  furtlnr 
roject  the  motion  of  Défendants,  dated  20th  March,  l.S(ii>.  to 
revise  the  interlocutory  judfï^ment  coni])hxined  of  in  the  inotinn. 
And  tlie  Court  doth  also  reject  the  motion  of  Plaintiii",  ol'  ilaU' 
the  2()th  ^larch  instant.  "  (0  J.,  p.  L'Î2.) 

Lakuexave  and  Paimn,  for  Plaintifi". 

M.  ])()IIEJ{TV,  for  J)efendant. 
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RECEIPT  SIGNEO  BT  MARK.— EVIDENCE. 

T\  AlM'EAL  FltOM  TIIE  vSuPERIOR  Col'RT, 

Montréal,  7th  March,  iMil. 

Coram  The  Hon.  Sir  L.  fl.  LaP^oxtaixe,  C.-J.,  P)art.,  AvhwiN, 
J.,DrvAL  J.,  MEHEDrrii  .].,  lîiuxEAr,  J.,  <i<l  hoc 

JosRi'ir  Nevei:  et  al.,  (Plaintitf's  in  the  court  helow),  A])p(l- 
lants,  and  The  Hon.  C.  C.  L.  DeJjEEURY,  Défendant  in 
the  court  helow,)  Respondent. 

Udl  :  Tliiit  tlio  pivynuMit  ofa  .sum  of  nioiioy  may  bo  jimvod  by  dm 
atti'Stinji  witiiess  to  a  nH:<'i|,t  siyincd  with  a  luaik  niade  by  tlio  party 
iTfeiviiig  the  money. 

This  was  an  appeal  from  a  jndgment  of  the  Superior  Court 
of  Montréal,  renderetl  on  the  2cSth  S('])teml)er,  1(S.")S.  Tlic 
tacts  of  the  case  will  be  found  at  7  R.  J.  R.  Q.,  p.  3()!)  et  ;i70. 

Meheiuth,  j.  :  In  this  case,  the  principal  (|uestioii  to  lio 
deterniined  is  as  to  whether  a  receipt,  sio'ued  by  th(>  iiiakii)!;' 
of  a  cro.ss  in  pre.sence  of  two  witnesses,  is  valid.  If  this  <|Ui  s- 
tion,  which  is  une  of  very  j^reat  importance,  and  by  no  iiicaiis 
free  from  ditlicnlty,  liad  to  be  <lecided  by  Krencli  autliurities 
of  modem  date,  tiiere  can  be  l)ut  little,  if  indeed  any  doulit, 
that   the  answer  oui^lit  to   be  in   the    ne^'ative.  (1)  1  bclicvi', 

•  (I)  Suc  'l\>iillii;r,  vol.  8,  ]).  r)(l!>,  and  .'{  nrrrfx  tluTc  citcd  ;  .Merlin,  lî'p., 
vol.  'A\,  |t.  !()■_',  iirlio  yi(jiialiirr,  s.  1,  ii'^  S  ;  .Massé,  J)roi/  Coin.,  vol.  ti,  |i  'i*^, 
11*^  S4  ;  Tlii^  tliice  (irri'lx  lefiTirtl  to  hy  'l'oidlicr  wiie,  it  i.s  lo  hu  oliscrviii,  .lii 
l'i'iidcrud  in  tlic  j)ii'si'iit  cciitury,  aii<l  altiionuli  tlic  custoin  of  sij,'nini;  liy  a 
niiirU  is  of  iinuli  cailicMilatc  tliaii  cveii  tlic  oïdjnanco  of  KiTT.  (Merlin  //'/'.  vnl. 
.■{],  )).  Ki.S.  )  I  carinol  tind  tiiat  it  was  ever  deeicle<l  in  tlie  l'arlenieiit  île  l'aiis. 
ni-  indeed  in  iiny  of  tlie  older  l''reiieli  courts,  tliat  a  si^'iiiiture  liy  tlic  iiiakiiii; 
of  a  mark  wiis  invidid. 
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li(nv('V('i',  tliat  oarly  in  tho  history  ot"  tliis  colonj',  iiiul  owini,^ 
luolialily  i"  «oiiie  cU'frrce,  to  tlu;  prculiar  circuiustiinces  in 
whicli  tlic!  lirst  suttler.s  in  a  iiew  cuuntry  are  placcul,  tliu 
itriicticc  becaine  vciy  gonoral  for  persoMs  wlio  conlcl  iiot  writc 
tosi^ii  papers  l)y  meaiis  of  a  mark  or  cross,  in  the  présence  of 
twd  witnesses.  Tiiis  practice  lias  oontinued  «lown  to  ovir 
tiiiif  :  and  is  now,  as  we  ail  know,  very  ^enerally  ohserved. 
Two  ot'  tlie  leard  Jud^es  of  tliis  court,  wlio  were  faniiliar  witli 
the  inactice,  in  the  Inferior  Terni  of  the  Court  of  Queen's 
jiciioli  for  tliis  District,  hâve  assured  nie,  tliat,  in  that  Court, 
wlul«t  tlH'y  were  at  the  bar,  a  si^'iiature  niade  l»y  a  cross,  in 
tlu' ]n'esence  of  two  witnesses,  w^as  invariahly  held  va]i<l.  The 
Icîinictl  .Indice  who  acts  in  tins  case  in  the  ]ilace  of  Mr.  Jus- 
tice Mondelet  also  recoUects  that,  durin^  lus  tinie,  sucli  was 
the  practice  ;  and  every  one  who  lias  had  occasion  to  transact 
liiLsiiicss  in  Lower  (Canada  niust  bc  aware  that  probably  nine 
teiiths  of  the  vouchers  for  payuients,  ^-iven  by  illiterato  per- 
sons,  are  executed  by  the  niakinjT  of  a  mark  in  the  présence  of 
witnesses.  Tliis  very  ancient  and  very  «gênerai  practice 
icceived,  I  tliink,  an  important  sanction  from  our  Lef^islatuiv 
in  a  pnnision  contained  in  our  old  ])roniissory  note  act.  The 
hist  section  of  that  Statute  (the  •S4th  (îeo.  ÏTI,  c.  2),  after 
ilecliiriiio-  that  notes  not  subscribed  in  the  handwritinir  of  the 
inaker  sliould  not  be  ne^otiable,  contains  tliis  further  provi- 
sion :  "  wliicli  notes,  not  subscribed,  althoufi^h  bearing  the 
"  iinVmanj  mark,  shall  not  be  proveable  but  by  two  witne.sses, 
"  find  no  other  acti(jn  or  décision  shall  lie  thereupon  but  such 
"  fis  ave  csfdhiis/écd  by  the  laws,  customs  and  usages  in  forcer 
"  in  tliis  Province."  Tliis  eiiactnient,  it  is  to  be  <ibserved, 
ivfers  to  promissory  notes  generally  and  not  merely  to  ]n'o- 
iiiissorv  notes  mven  in  the  course  of  trade  :  and  it  establishes 
that  at  the  tiine  of  the  passini,^  of  the  statute,  and,  therefore, 
iiiile|ieii(lentl3'  of  it,  sueh  promissory  notes  could  legally  b(( 
si(;iieil  liy  a  mark  in  the  jireseiice  of  witnesses  ;  and  if  the 
^iyiiiiHi'  by  a  mark,  previously  to  the  passiny-  of  the  statute, 
aiiil,  tlierefore,  inde[)endently  of  it,  was  a  p)od  sin-nature  to  a 
indiiiissory  note,  tliere  is  no  reason  that  I  can  discover  for 
s:iyiii;4'  that  it  was  not  ecpially  a  ovjod  sin-nature  to  any  other 
iiistiiinient.  TIi'>  modem  Jurists  of  France,  writing  undei-  a 
sy>teni  nf  ];iw  wliicli,  as  to  the  ])oiiit  under  considération,  is  in 
l'It'eet  tlie  saine  as  the  ordinance  of  i(i()7,  treat  as  invalid  a 
>iL;iiatnre  made  by  a  mark.  Oui'  Ijci-'islature  knowina'  the 
'H'innaiiee  of  l(i(i7  to  bi^  a  ]iart  of  our  law,  and  liavinr;'  in 
\  il  w  promissory  notes  sin-ned  by  a  mark,  bave  treated  such 
iHitrs  as  Ijciiio'  valid.  and  as  giviiig  the  jiayee  a  riglit  of  ac- 
tion; tlms,  in  etiect,  ailoptini^'  the  Hii^'lish  doctrine,  as  to 
wliat  coiistitutes  a  simiature.  And  now  that  the  ct)urts  hère 
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iiri'  Cîillcd  u])nii  t)  «lotonniiic  as  to  tho  validity  oF  tlic  saim. 
(Icsci'iption  of  sionaturo  to  îinotlier  class  of  instiuiiicut-, 
I  tliink  it  is  oui-  duty  to  Follow  tlie  doctrine  act(Ml  u|i,,|| 
1)y  OUI-  invM  L('<;islatuiv,  l'atlicr  tliiin  that  laid  dowii  ly  tlic 
ii!i)di'i'ii  Fivch  Courts  ami  JuiMsts:  howovcr  willin^-  Wf  slmnM 
liave  lic(!M,  uiidcr  otlier  circuinstaiiccs,  to  take  tliciii  as  niir 
guides.  And  licre  is  to  lie  observed  that  there  ai'e  ao-i-cat  iniiu. 
lier  oi'  instruments,  besides  proniissory  notes,  with  respect  tu 
wliieli  tlie  Courts  in  Kno'land  hâve  lield,  and  with  iTs|i('ct  tn 
which  tlie  ('ourts  in  this  countiy,  it  is  plain,  iniist  liold.  tliat 
a  sio'iiatnre  hy  the  niakinfjf  of  a  mark  in  a  ^'ood  sioiiatiiiv. 
'i'hus  the  statute  ol"  t'rauds  reipiires  that  'ail  devisrs  aii'l 
liecpiests  t)t'  any  iands  and  teneineiits  shall  be  in  n-ril'iuij, 
ami  Kuincd  by  the  party  so  devisin^  the  sauie,  or  l»y  sninc 
otlier  person,  in  his  présence  and  by  lus  express  dircetini)»;," 
and,  aceordin<i^-  to  the  décisions  oF  the  Courts  in  Eno'land,  it  is 
incontrovei'tilile  that  a  testator  niay  .swV///  such  a  devise  hy  tlic 
niakin^'  of  bis  mark.  (1  )The  same  statute  retiuires  that  iIcvImn 
of  lanils  and  tenenieiits  such  as  aiready  nieiitioneil,  siiall  iint 
only  be  si</v<'(l  by  the  testator,  Imt  also  "  shall  be  attesti'il  ainl 
siiscrilicd  in  the  présence  of  the  devisee  by  three  or  foui'  civ- 
dibh'  witnesses,  or  chc  t/iri/  s/kiU  tn>  itftcrl;/  void  ((ixl  nf  mi 
cffcct.  "  M'iu'  Word  "  s(û)sc'i'ih('<l  "  is  pei'haps  even  strono;('r  tliaii 
'"xujnrd"  but  the  décisions  of  tho  Courts  in  Eni>land  with 
respect  to  tlu^  two  words.  "  sitpird  "  and  "  suhsrr'du'd,"  arctlic 
same,  it  being  (piite  cei'tain,  accordin^'to  the  Eno-land  decisimis 
that  iiKtrl'svi^'ii  (2)  niay  be  the  .s'((/wr'ri/>r/*//  witnesses  to  a  will. 
'i'aylor  (  Xo  !>74)  says  :  "  Under  the  new  will  act,  as  uiidt  r  tln' 
"  statute  of  fi'auds,  the  testator  niay  .s'i///*  by  his  //("/•/■  mily. 
"  thoun'h  his  naine  does  not  appear  in  che  body  of  the  will.  ami 
"  the  attestin^-  witnesses,  whether  tlu'}'  can  write  or  not,  iiiiiy 
"also  slffv  "  as  mai'ksmen  :  and  (li-eenleaf  says  (Xo  (iT^ii: 
"  'i'he  hifrhest  deoTue  of  solenniity  which  is  reipiired  in  tlir 
"  formai  exécution  of  wills,  is  that  which  is  re(|uin'd  in  a  will 
"  of  Iands,  by  the  statute  of  frauils  ;  and  this  chietly  respects 
"  the  sKjiiat  II  rc  and  (illcstai'nni  by  witnesses.  .  .  .  and  tirstas 
"  to  the  ■^i(/ii((liiir  of  lin'  ti'sfidor.  A  sin-nature  consists  botli  ni 
"  the  lift  of  icriliiiii  the  parties'  nanie,  and  theirby  finally.'iu- 
"  theiiticatino-  tiie  instrument.  It  is  not  necessary  tliat  tlir 
''  testator  should  write  his  eiitii'e  naine,  his  murlx  is  now  \\M 
"  sutfieient  evi'U  thouo-h  lie  was  alile  to  writt',"  and,  at  .N'i  ti" 
the  same  autlior  says  ;  "  The  will  must  also  be  atb'steil  ami 
"  siihsrrihi'd  by  thri'e  witnesse.s.   And,  hère  also,  as  in  tliecasi' 

(I)  L'iiil  (lii'i'iiluiif,  .\()  ()74,  iiiul  uascs  theru  citcd  ;  'iiiil  'Paylor,  No  iH'-- 

'•2,  Sic  luuliuiilarly  4  K.  iS:  H.,  Kll  :   I{<)1k'iI><  aiiil  l'Iwlips,  :i  A'\.  lunl  Kl  N 
S.  [).  1 17,  llarriiuii  v».  K/riii, 
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'■  ot' tln' ti'stîitor,  (l'iHtn-k  niiule  Ity  tlie  witncss  as  his  .shjna- 

■  htiT  is  !i  sutficicnt  atk'station.  "  Tho  4th  section  ol'thc  siiiiio 
statutr,  tlit'statutes  oF  t raiids,  (U-claivs  "  tliat  iioactioii  sliall  le 

•  liiduolit  wlieivby  to  charge  tlu-  Défendant  upon  any  spécial 

■  I  niinisi'  to  answer    Foi-    tlie  deltt,   defaiilt   oi'   miscarriani'  oF 

•  aiiutliiT  ])ei'son  —  or  upon  any  agreenient  tliat  i.s    not  to  lie 
iicrlornicd  witliin  tlie  spaee  oF  oiie   yeai'    Froiii    tln'   iiiakiii<^ 

■  tlicn'dr,  iinless  tlie  a<ri-,'eiiient  upon  wliicli  sueli  action  sliall 
••  lir  hrouii'lit,  or  soine  nieiiioranduiii  or  note  tliereoF  sl/nU  hc  in. 
"  icriliini  and  sifjiif'd  liy  tlie  party  to  he  cliai'g'ed  therewitli.  " 
Ami  tlie  seveiiteentli  section  contaiiis  a  like  |»rovisioii,  witli 
iv>]n'C't  to  sales  ot'gooils,  wares  and  nierdiandi/es,  For  tlie  priée 
iif  l!l(),  or  upwards.  And  tlie  décisions  undei"  thèse  clauses  (1) 
hâve  heeii  in  iiriiiciple,  the  sanie  as  tliose  aiready  reFerred  to, 
witli  ivsjiect  to  the  sio;nini^  oF  a  will  hy  the  testator  and  the 
attcstiiit;'  oF  a  will  hy  the  suliscrihing'  witnesses.  Now,  the 
scvrial  pi-ovisions  of  tlie  statute  of  Frauds,  and  of  the  Eiij^lish 
iikhIltii  statute  oF  wills,  are  (piite  as  strinoent  as  to  the 
iiirissity  oF  prooF  in  writiug-  as  the  ordinanci^  of  1()()7, 
(ir  tlie  ordinance  oF  Moulins;  and  tliere  is  iiothing  niorc 
in  tlii'  Kniflish  statutes  than  in  the  Freiich  ordinances  to 
ciialilc  a  Court  to  say.  that  a  sio-nature  hy  the  alKxinn;  of  a 
laafk  is  a  valid  sio;natui-e.  And  iF  \ve  say,  .is  inuler  the  aiitho- 
ritics  uiHiuestionahly  irc  maf<(,  that  a  iiian  niay,  hy  a  will 
sIkuciI  witli  his  niai-k,  dispose  oF  tlu^  whole  of  liis  estate,  rcal 
ami  pcrsonnl,  and  that  lie  niay  (whether  lie  hea  trader  or  not) 
ciiiiti'act  ohliirations  eitlier  as  principal  or  surety  to  an  inde- 
tiiiite  exteiit,  hy  papers  siyned  hy  a  mark,  it  would  hai'dly  he 
pdssihle  for  us  to  say  that  a  recei[)t  for  a  suni  exceedin<i'  £4 
.'is  4(1.  executed  hy  the  niaking  of  a  mark,  is  utterly  nuU.  \Ve 
liavc  l)efore  us  an  en<flisli  law  and  a  french  law  ;  each,  in  etfect, 
iV(|iiiriiio'  certain  classes  of  instruments  to  he  sig'iied  hy  the 
partv  to  he  charged  therehy.  Accord ino-to  the  eiiglish  doctrine 
il  signature  hy  a  mark  is  valid:  accordiiio-,  T  helieve,  to  the 
fn-iii-li  doctrine,  such  a  signature  is  invalid.  \Ve  hâve  no  text 
nf  law  as  to  wliat  constitutes  a  vrdid  sin'iiature  :  and  \ve  caii- 
iKit  niidcrtwo  provisions  of  law.  in  princiiile  thr  saiiic,  déclare, 
iimlrr  (iiie  of  them  that  a  signature  hy  mark  is  ralid,  simply 
lircause  the  judges  in  Hngland  hâve  .said  so  ;  and,  uiider  the 
iitlicr,  tliat  a  sionature  hv  mark  is  void.  nierelv  hecause  the 
jiiui^es  in  France  hav(»  said  so.  \Ve  must  therefore  choose  het- 
lictwerii  the  two  doctrines  ;  an<l  as  our  législature  hâve  acted 
ii|iiiii  tlie  english   doctrine  hy  treating  as    valid    promi.ssory 

tes  sigiied    hy   a   mark.  I   think,  as  lias   heen  aiready   .said, 
;it  \vi'  also  may  ado])t  the  .saine  doctrine,  as  appears  to  hâve 
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becn  (loïKî  by  tlio  coiirt  bclow,  îiiid  I  havc;  tlu;  Icss  licsitiitiuii 
in  (loiiio;  so,  as  tlie  oii,^'lisli  iloctrine  lias  alrcady  beeii  mldiitnl 
by  tliG  jx.'ople  generally,  witl»  the  sanction  ot"  se  vu  rai  nt'uiir 
courts.  1  l)y  no  ineans,  overlook  the  (lanjLfcr  ot'  iTauil,  whirli 
niay  bu  snpposod  to  1)0  inci<lent  to  the  continuation  of  tlir 
doctrine  upon  which  thejudn-inent  ol'  the  court  lielow  is  luisnl; 
but  I  ani  inclined  to  think  that  that  dani^or  is  more  appaivnt 
than  real.  And,  in  this  respect,  it  is  satisfactory  for  us  to  kiiiw 
that  no  inconvenience  apjiears  to  liave  been  felt  in  l'iii^^iiiiiil. 
or  in  tlie  United  States,  froni  the  systeni  wliich  allows  a  niau 
to  siffu  his  nanu!  either  as  a  principal,  or  as  an  attestiiiu;  wit- 
ness,  by  the  inalvin<^  ot"  his  mark.  In  this  country  also,  it  is 
beyond  doubt  that,  for  more  than  three  quarters  of  a  ceii- 
tury,  marksmen  hâve  been  able,  irres[)ective  of  any  usai^v,  t" 
e.xecute  several  descriptions  of  important  instruments,  ami  I 
believe  l>ut  very  few  attempts  hâve  been  made  to  coiinnii 
frauds  by  insti'uments  piu'portinn-  to  be  si(>'ned  by  mark. 
Moreover,  if  considérations  of  ecpiity  and  convenience  wci'i'  to 
be  taken  into  account,  \ve  could  not  fail  to  bear  in  mind  that 
a  décision  reversing  the  judgment  of  the  court  below,  aihl 
(h-'claring  a  sipiature  to  a  receijit,  made  by  a  mark  in  tlii'  \iw- 
sence  of  two  \vitnes.ses,  utterly  null,  would  place  in  jeoi)ari|y 
the  interests  of  probably  thoasands  of  persans,  wliose  riglits 
dépend  upon  instruments  exeuted  in  the  .same  way  as  tln' 
l)aper  now  under  our  considération.  L"[)on  the  whole,  altlioui,'li 
the  case  is  one  which,  I  l'reely  admit,  bas  presentcd  very 
urave  ditiiculties  to  my  mind,  yet,  after  oivin<:f  it  my  he>t 
attention,  I  thiid<,  it  my  duty  to  concur  witli  the  majority  ut' 
the  court  in  supporting,  by  oiu-  judgment,  a  usage  which  I 
believe  lias  l)een  very  generally  acted  upon  in  the  coloiiy 
alniost  from  its  establismeiit  ;  wliich  lias  been  sanetioncd,  at 
lea.st  indirectly,  by  our  Législature,  and  directly  by  nur 
courts  :  and  which  is  in  accordance  with  the  EnMisli  décisions 
(jii  several  statutory  miactments,  in  principle  the  same  as  oui' 
own  law  on  this  suject. 

Du  VAL,  J.  :  Who  dissented  from  the  majority,  said  tliat  it 
was  unnocessary  to  cite  authorities  in  this  ca.se,  because  \\v 
found  them  ail  one  way,  that  was  to  say,  that  the  mark  wns 
not  ecpiivalcnt  to  a  signature.  It  was,  however,  alleged  that 
there  was  a  cnstom  in  the  ilistrict  of  Montréal, which  justiti.il 
this  mode  of  signature  being  accepted  as  valid.  But  judffi's 
from  ail  parts  of  the  Province  could  not  be  expected  to  Yk 
aware  of  local  custonis,  and  wlien  any  spécial  custoiu  was 
relied  upo.'i,  it  was  necessary  that  it  should  be  uniforiii.  pii- 
manent,  and  proved  by  particular  circumstances.  He  hail 
taken  some  jiains  to  ascertain  what  had  been  the  jurispru- 
dence in  <^)uebec,  and  fi'oiii  the  record  of  imiiortant  cases  wliicli 
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(icciiiTiil  iluriiig  tlii;  cliief  justioeship  nf  Mr.  Sovvell,  hc  ascer- 
taiiicd  tliîit  there  liud  l>etîu  no  case  dt'cidt'il  in  a  manncir  fa- 
viir.ililr  ti)  tlie  pi'fsent  prétention  ol"  the  DetV'mlant.  He  loarned 
tlic  sailli-  tVoni  Mr.  Ju.stice  Caron,  wlio  tliou^ht  tliere  luul  been 
a  décision  ;  l)ut,  on  en((uiry,  hc  (Mr.  Justice  Duval)  learned 
that  tliat  was  an  error.  The  judi^nient  nuist,  theret'ore,  he  in 
Cdiitiiiiiiity  with  tlie  Frencli  law  and  he  nuist  .say,  with  Mr. 
Dalltiz,  that  it"  there  were  any  cnstoni  to  the  contrary,  it  was 
ail  aliuse  wliich  ou<,dit  to  hc  rectiHe<l. 

Mr.  Justice  AvLWiN  said  that,  t'ortunately  t'or  liini,  it  was 
tliii'ty-fonr  years  since  lie  liad  heen  called  to  the  har  in 
(^liichcc,  and  hc  had  a  tolerahly  accuratc  reincudirance  of  ail 
tlii;  important  décisions  since  that  tinie.  l'rcvious  to  the  very 
aille  tivatisc  of  Mr.  Toullier  heini^  circulated  in  tins  country, 
tliri'c  iievcr  liail  heen  any  question  ahout  the  validity  of  the 
criiss  as  a  signature.  But,  upon  Mr.  Panet  couiini^-  to  the  hench, 
lir  tuok  occasion  to  cite  froni  Toullier  his  argument  to  .show 
that  the  cross  was  not  even  a  comraencehK'nt  dé  preuve  par 
i'-rlf.  Toullii'r  was  certainly  a  weighty  authority  ;  hut  it  niust 
lie  reiiieinherefl  that,  at'ter  ail,  the  modem  French  law  had 
iM'vcr  heen  introduced  into  Canada  and  that  hère  thci'e  was  a 
jiuis]irudence.  The  practice  at  Quehec  had  undoubtedly  heen 
tu  i;ivi'  ju<lgment  on  thèse  marks;  ))ut  he  cont'esse<l  that  Mr. 
Justice  Panet's  décision  was  agood  deal  applauded,  he  thought 
chii't'lv  hecause  TauUier's  hook  was  then  soniethin"-  new.  In 
tlic  présent  case,  Défendant  was  in  possession  of  a  document 
wliich  was  at  loa.st  iirimxl  facie  évidence  of  his  case,  and 
tlie  siiicerity  of  which  there  had  heen  no  attempt  to  im- 
[leacli.  It  would  be  absurd  to  give  judgment  against  him  uniler 
sueli  cireumstances.  The  Défendant  was  at  least  liound  to 
ili'iiy  the  authenticity  of  thealleged  receipt,  if  he  did  not  wisli 
tu  he  hound  by  it. 

.Mr.  Justice  Huun'EAU  said  that  a  long  expérience  in  Mon- 
tréal authorized  him  to  .say  that  the  mark  atteste<l  by 
witiiesses  had  always  heen  regarrleil  in  that  district  as  a  valid 
>i^niatmv,  and  that  ho  thought  the  greatest  inconvenieiice 
WDulil  arise  from  declaring  that  tlie  thousands  of  ackiiowledi;"- 
iiieiits  (if  jiayment  attested  in  that  iiianner  wei-e  to  bc  coiisi- 
ileiV'l  as  iiull.  Judgmeiit  contirmed.  (G  /.,  )>.  lôl  et  12  D.  T.  IJ. 
<'..]>.  117.) 

Loi!.\x(;i.:u  et  FitkuEs,  for  Appellants. 

11.  Stcaut,  for  Uespondent. 
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DEL  CREDERE  COMMISSION. 

TonîT  ol' (^CKKNs  lÎK.VrH,  Montréal.  Ist  Juiif,  lS(;i, 
Conuii  Sir  L  II.  LaFuntaixk.  Hart..  rhicf-JusticL'.  Ayi.win  .1 

Dl'N  Al.,  .1.,  .MKkKDITH  J.,  .M<»M)EI,ET  (('.)  A.  .J. 

Kkxkin,  (IMiiiiitirt'in  tlu-  court  Im>Io\v.)  Ajtjtellant.  <i„tl  Fiii.Kv 
(  l)('t'('ii(liiiit  in  tlic  court  ImIuwj  li«*sjMJudfnt. 

Ifdil  :  Tluitaii  a^Mci'UK-iit  tliat  a  certain  rate  of  coiiiiiiissinii  shaîl  lie 
;/(/  rn.ih  fi'  iiiay  ln'  iiifcii-'-il  fr<>m  tlie  fart  tliat,  aci-dnlinj:  tu  tli<'  lis.ii'i- 
oftiMilc,  tlic  raie  cliarLit'd  is  smh  :u»  is  ii.siially  clianicd  as  a  f:uaianni- 
(ir  (/(/ (•)•( (/(■(•(  (•(iinini^sidi). 

Tliis  Wiis  iui  appial  t'roiii  a  juil^im-nt  reinlcrt'il  in  tin  Su- 
pcrior  Court,  at  Moutn-al.  on  tli<-  30tli  «lay  of  Novi-iiilirr.  jsôii 
Tlu' action  WiiH  hnnirflit  to  rccov«.-r  tlic  suui  of  ti^tiso-.  41. 
ami  iiitci'cst  t'roiii  tlic  tirst  <lay  of  Mardi.  lS.5!t.  aii<l  tin-  chiiin 
is  tlius  set  u|t  in  A|)|nllant's  <lcelaration  :  '  'J'iiat  at  al!  ainl 
every  tlic  tiincs  ami  jicriiwls  lierciiiaftcr  incntioncd.  Plaintitt' 
was  sucli  iiianutacturcr  of  tin-ariiis.  cai'iyiiiif  on  trali'  ainl 
coniiuurcc  as  sucli,  at  Lic^c  afores;ii.l.  uinlcr  tlic  naiiK'-.r  tirm 
of  llcnkin  Frères,  anil.  at  thé  SiUiic  tinics  an<l  jn-rioils.  Dif.n- 
(lant  was  sucli  niercliant  as  aforcs;ii.l:  tliat  on  tlic  iiiutli  'la 
of  Mardi,  LS.57,  at  Lit'<;c  aforo  ii<l.  it  was  a^rccil,  Ixtwiiii 
PlaintiH'  and  Dcfcmiant.  tliat  tlic  former  .sliouM  consiifii  tu 
tlic  lattcrsucli  i^nnsaml  |ii>tolsas  l'Iaintitfs  iiiiiTiit  wisli  tu  hav. 
suld  in  tlic  Canada  niarkft,  to  Im-  s..|d  Jiy  Défendant,  tlif  latt  ■! 
to  lie  allowcil  a  i,niarantrf  couiiiiis^ion  of  sevcii  and  a  li.ill'  |"r 
cent,  oiisudi  sales,  and  in  conscijuences  thereof  tliat  ]).t'.ii- 
dant,  slionld,  and  lie  tln'r.-l.y  a;rr'''-d  to  ;,'uaraiite<-  tlicdii<-  jiav- 
incnt  of  ail  sucli  .srdi's  at  tlie  scv.-ral  lu-riods  wlien  tliey  slioiiM 
rcs[)cetively  fall  due,  and  to  remit  tlie  |ir.»ceeJs  of  sueli  silcs. 
aftcr  déduction  of  ail  cliarifi-s  .md  coiumission  in  <iui'  cdur.sr 
to  l'iaiiititr  liy  IJill  or  l)i-aft  for  tlic  .•^aim-  jiayalilc  at  a  lîiiik 
er's  in  Londoii  in  Kn^land  :  tliat.  in  accoi-dancc  witli  >iii.li 
ayreciiient,  l'iaintiff.  froiii  time  to  tiiiie.  consii^md  t"  1).  ten- 
dant lari^'c  (luantities  of  truns  and  j.ist-'j.s.  wjiidi  lie  sold  :  tiiat. 
liy  tlic  account-sales  r.  nds-rd  '-y  I)<'f-,!idant  to  l'Iaintitf  ivs- 
])cctiiif4'  sucli  sales,  and  liy  tlie  aceount  currcnt  al.so  rcndcif! 
liy  Défendant  to  Plainriff.  whidi  aiv  ail  ln-rewitli  jirodiin'i 
and  fylcd,  and  to  wliidi  l'iaintiti'  particularly  refers,  as  f.pini- 
ino-  ])art  licreof,  it  would  appear.  as  tlie  fact  Wîus  and  i>^.  tli.it 
])ct'cndant,  was  indditrd  to  Plaintif!'  on  tlie  STtli  day  "l 
Mardi,  lsr),S,  in  tlie  sum  of  0)'>A7.>>  sterlini;  iiKjney  of  (Jr-at 
liritain  :  on  tlie  l.")th  day  of  May.  isô.s.  in  the  stnii  of  l'ioil- 
i;i,S  sterling  inoiicy  aforisai<l.  on  tlu-  tfiitli  day  of  Juiir  l^ôV 
in  tlic  suni  of    l!l<j2.7  sterlinir  nion-v   aforesaid.   and   mi    tlw 
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tnith  <lay  of  Aiif,nist,  l.SôS,  in  the  suin  of  .£9l,G,10  sterling 
iiiniK'y  nt'ort'saiil,  untl  tliis  atter  «kMluction  of  Défendants Cf)in- 
iiiissjon,  and  (»f  ail  cliari^es  wliatsoever  faii'ly  cliar^jeable  on 
■«util  consitfnuients  :  that  tlie  only  reniittances  or  paynionts 
iiuidc  liy  Défendant  on  account  of  liis  indobtedness,  are  ono 
Bill  or  Drat't  on  Shettield,  in  Enofland,  for  £Gn,l{),.S  sterlinfr, 
;iiid  anotlier  Draft  or  Hill  on  Cross  &  Sons,  England,  for 
£lM),14,ô  sterling.  And,  aftor  giving  crédit  for  thèse  ainounts, 
Défendant  is  jiresently  indebted  to  Plaintitt'  for  the  causes 
at'orosaid,  and  for  balance  of  interest'un  snch  sales  aforesaid, 
aftei-  due.  in  tlie  .>-uni  of  £21!),5,î)  sterling,  and  interest  thereon 
since  the  Hrst  day  of  March  instant,  winch  said  aniount  last 
menti" med,  at  the  ciu'rent  rate  of  e.xchange  between  tins  city 
iui'i  Kiigland  (which  Plaintitt' avers  to  hâve  averaged  and  to 
l.e  jiivsfntl}'  one  jier  cent,  preniiun»  or  advance)  is  e(iuivalent 
tu  £2(i.S,(),4  currency."  Then  foUowed  the  gênerai  indehitatus 
,iss,i  iiii>sit  C'ounts.  The  following  is  the  Plea  set  up  by  Res- 
]pondent.  Foley  :  "The  Défendant  saith,  that,  under  and  by 
virtue  of  an  agreenient  niade  at  Liège  on  the  Oth  March,  1(S57, 
lietweeii  Défendant  and  Plaintitt",  it  was  underst(Jod  and 
aj,'ieed  that  IMaintirt'  was  to  consign  to  Défendant  ail  the  guns, 
W'c,  for  the  Canada  Market  or  trade,  Défendant  agreeing  to 
renderan  account-sales  monthly  of  the  guns  sold,  and  aLso,  if 
tlie  ainount  should  be  sutticiently  large,  to  send  Plaintitt' a 
liill  or  Draft  for  the  auiount  ]»ayable  at  a  Banker's  in  London  ; 
tliat.  in  eonfornuty  with  said  agreenient  Plaintitt  consigned, 
at  divers  tinies,  snbse(|Uent  to  that  date,  to  Défendant  large 
i|Uaiitities  of  guns  and  pistols  for  sale  for  Plaintitt",  on  consign- 
iiieiit.  in  Caii;i;!,i,  ui'on  which  Défendant  p-nd  and  disbursed 
l:iref  .sunis  of  nioney  for  duties  payable  and  other  charges,  to 
wit.the  suni  of  two  Imndred  i)ounds  currency  ;  that,  by  .said 
;ti;reeiiient,  Défendant  was  to  receive  a  reasonable  conniM.ssion 
t'ir  the  sale  of  the  goods,  and  for  ail  incidtMital  trouble,  and 
\v,is  .Mid  is  entitled  thereto,  to  wit,  the  suni  of  £()(),  but  De- 
feiii|,iiit  saith  that  saiil  agreeinent  di<l  not  conteniplate,  nor 
ili<l  1  Refendant,  at  any  time,  agrée  to  w  iiTant,  tlii;  sales,  nt)r 
was  sneh  coniniis.sit)n  a  guai'antet,'  conuuission,  and  Défendant 
sjiith  that  Défendant  sold  certain  of  tluî  goods  and  furnished 
acconut-s.iK's  thereof,  ami  reniitted  large  sunis  of  nione^'-  ; 
that.  .li'ter  saitl  sales  divers  of  ,saàd  guns  and  goods  were  re- 
tunied  ami  thrown  back  into  the  po.ssession  of  Défendant, 
whicli  were  not  paid  for,  and  were  niureover  in  bad  condition 
u:id  (irdei-,  and  never  hâve  been  realizi;d  fcjr  by  Défendant, 
and  the  .sanie  are  still  on  hand  un.soldand  un.saleable,  aniount- 
iiii:  in  ail  to  the  suni  of  £IL>7,1.'},().1  sterlinj;,  which  m)ods  De- 
teiiiLuit  bail  ortereil  to  return  to  Plaintitt",  and  had  always 
l'een  and  still  is  ready   to  return  and  give  up  the  sauie,  aud 
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hcroliy  oHt'i's  to  ddivor  tho  siiiiit^  to  IMfiiiitiff  or  to  liis  ,ijr,.|it 
iii  tliat  Itcliair,  thîit,  iii  t'iict,  DctViiilîiiit  iviidi'icil  saiil  accniiiit- 
sîilcs  to  IMuintifl' nml  ivniitted  liiiii  tlic  l'ull  vuluo  of  tho  «oimls 
solil  and  ri'ulizt'(l  by  Dcfcinlant,  and  Défendant  is  nnt  now  in- 
tU'lited  to  l'iaintiff,  in  tlie  suni  ol"  nioney  deniandod  liy  tliis 
action,  or  any  part  tlituvof,  but  bas  tlu;  ^oods  roady  tu  bi- 
di'livered  to  bis  oriler,  of  ail  wbicb  l'iaintitl'was  dnly  notilifil; 
tbat,  save  and  excej)t  as  bereinbeforc  nientioned,  ail,  eacli  .-nicl 
evcry  tliL'  allenfations,  niatters  and  tbin^s  in  l'Iaintiti's  drela- 
ration  set  fortb  and  contained  an;  untrne.  Wberefore  Défen- 
dant [)rays  (icte  of  bis  readiness,  and  otl'ers  to  deliver  and  res- 
tore said  ^oods  so  on  band  to  l'iaintill  or  bis  a;,'ent.  and  pravs 
tbo  disniissal  of  l'Iaintiti's  action.  Tbe  Appellant  answered, 
"tbat  truc  it  is  tbat  Defenibint  aareed  to  render  an  acctnint- 
sales  niontbly  of  tbe  guns  sold,  and  also,  if  tbe  auiount  wiuiM 
bo  sutHciontly  lartfo,  to  send  l'iaintifî  a  Bill  or  Draft  for  tlie 
aniount,  payable  at  a  Banker's,  in  Loiulon,  l)Ut,  witb  tbat  i\- 
ee])tion,  and  excopt  also  in  so  far  as  tbe  allepitions  of  tlie  plm 
exactly  corres[)ond  witb  tbe  alleifations,  in  l'iaintitis"  déclara- 
tion, contained  ail  and  overy  tbo  allégations,  niatters  and  tbiii^s 
in  tbe  plea  sot  fortb  and  contained,  aro  false,  untrne  and  uii- 
founded  in  fact,  and  Plaintiti"  bereby  ex])ressly  dénies  tlie 
sanic  and  tbo  saine  are,  nioroover,  insutiiciont  in  law.  '  Tlu- 
followinrj  is  tbo  judo-mont  wbicb  was  rendered  by  tbe  Superiur 
Court,  H.MXiF.EY,  J.  :  "  Tbo  Court,  considerini.,'  tbat  J)efendaiit 
is  liablo  and  acconntablo  to  Plaintif!"  for  tbo  balance  of  tlie 
consii^nnients  of  i>-oods  niado  by  Plaintiff  to  Defemlant  for  sale 
t)n  Plaintiff's  account.  and  by  Défendant  tberefor  r^'Ccived. 
and  considering  tbat  Défendant  is  not  liable  to  Plaintiti'  t<> 
piarantoo  bis  salos  of  tbo  <^oods,  and  tbat  no  siicb  j^uarantee 
was  a^reed  betwoen  tbeni  or  lias  boon  establisbed  ai^'aiiist 
13ofondant  ;  considerinii,'  tbat,  jn'ovious  to  tbe  institutinii  of 
tbis  action,  to  wit,  on  tbo  sixteentb  of  Deceinber,  l^.")^. 
Défendant  beld,  to  tbe  onlor  of  PlaintitF,  a  «piantity  oi  tlie 
e'ouds,  aniountinif  to  tbe  sum  of  X'261,  -î,  0^  curreiicy.  Coiisi- 
derin<;  tliat  Défendant  batb  acknowled^od  to  bave  received. 
since  tbo  date  of  said  statenient,  tbe  suni  of  £40,0,0,  fruiu  tlie 
sale  of  part  of  tbo  ^oods  so  beld,  leaviiii;'  in  Défendants  liaiids 
of  said  ^oods  a  balance  aiii()untin<r  to  tbo  sum  of  £221,  '.].  Oj,  ; 
nnd  considorin^  tbat  it  is  adiiiitted  by  tbe  pleadin^'s  ami 
establisbed  of  Kect)rd  tbat  Défendant  is  indebtod  to  Plaintiti' 
in  tbo  furtbor  sum  of  sixty  [)ounds  curi'oncy,  formino-  t()ifetlier. 
witb  tlie  sum  of  forty  pounds,  tbo  gross  sum  of  ouo  bumbeil 
pounds,  wlierefrom  dodnctinif  tbe  commission  in  tbe  account 
set  eut  in  tbe  statemont,  tbei'e  actually  was  due  in  cash  v> 
l'iaintiti',  at  tbo  institution  of  tbis  action,  tbo  sum  of  i;S(».;>. 
besides  tbo  goods  in  band:  dotli  adjudife  and  condemn  Det'eii- 
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,|,iiit  t<.  i)!iy  to  l'ifiiiitifr  tlu'  suiii  of  t:H0.ls,3,t.^'ctlit'r  witli  t\w. 
siiiii  (if  C22I,:5,()J,  îiiiiDUiitin^'  tocr.ther  to  £301,1 1,^,  witli 
iiiti  icst  on  suiil  sovenil  suins.  Fnnn  tlit-  tifth  day  ot"  Mardi, 
iN.V.l,  (lutr  ol'  tlic  si'r\iec  of  this  action,  unlt-ss  DefL-mlunts  do, 
withiii  l'i^lit  tlfiys  l'ioni  tlu-  scrvict-  ot"  tliis  jiul<;uiciit  upoii  liini, 
ililivcr  n[)  to  l'IaintiH"  tht'  l>alance  oF  tlie  «(«mkI.s  in  said  statu- 
iiiciit  iiK'iitioiu'il,  l<;ss  tlioso  for  wliicli  tlu-  »uni  of  forty  itoinids 
li.ivc  lit't'ii  liy  liini  i'('ci'ivc(l,  wlit-n-npon  Défendant  sliall  only 
lir  hcld  to  pay  to  l'iaintitf  the  suni  of  ilso.ls.-'i,  with  intercst 
as  aforosaid. 

llilTiliNL,  for  Appcllant,  ctaitended  :  Tliat  the  connnission 
cliai'^vd  in  the  aceount  sales  and  aocount  cunvnt  rendered  l»y 
llespondent  was  a  commission  of  7A  per  cent,  which  Appellant 
r>>talilislied,  by  the  évidence  of  three  c«»nipetênt  witnesse.s 
(•xaiiiiucil  by  himself,  and  by  the  eruss-exaniination  of 
Lceiniiin',  who  was  examined  by  Resixmdent,  to  be  u 
Uiiarantee  or  ilel  credere  connnission,  as  undei'>>t<.H)d  by  the 
tradi'  in  ^b)ntroal,  and  as  authorized  and  rec^^nized  by  tlio 
Taritrof  the  Montréal  Jîoard  of  Trade,  in  the  absence  of  any 
ai,nvement  to  the  contrary.  In  addition  to  which,  uccordin^ 
tu  l'rspondeiit's  own  sliowinff,  he  was  Viound  tj  niake  nioiithly 
iviiiittaiices  of  his  sales  to  A])pellant,  by  "  Bill  or  Drat't  for 
tlie  aiuount  payable  at  a  Bankers  in  I^muIou,"'  if  the  amounts 
nf  the  sales  shonld  be  snfficiotitlv  hum*,  no  réservation  or 
iistrifjtiun  whate\er  being  sti[)nlated  for  l>y  Respondent, 
in  case  of  non-collecti(«i  of  lus  sales.  Miux-over,  the  account 
saks  were  rendered  unrcservedlv,  and  in  ail  crises  brouf^ht 
iluwii  the  net  amount  of  sales  as  an  amount  ((Mt'to  Appellant, 
at  tlu'  dates  therein  indicated.  The  liability  of  Respondent 
was  also  clearly  admittcd  ity  him  in  his  letter  of  the  18th 
Srptciiilier,  lS5iS.  Besides  ail  which  there  wjis  no  snfficient 
pruut'  tliat  Respondent  had  on  hand  the  guns  and  pistols 
nt\  lied  to,  much  less  that  they  werc  ever  soKl  and  retnrned 
tu  hiiii  l'or  the  causes  in  his  saiil  plea  state<l  Under  the 
Liivuiiistances,  Appellant  was  clearly  entitle<l  to  a  simi>le  con- 
•kiiuiation  againt  Respondent  for  the  fuli  amount  of  his 
ilriiiaiid. 

lîomiRTSox,  for  Respondent:  The  Appellant  certainly 
liniU^iit  pi'oof  to  shew  that,  by  the  custoni  of  the  trade  in 
Miiiitrcal,  and  by  the  rates  of  connnission  •  reconunended  and 
allowed"  by  the  M(^ntreal  Board  of  Trade,  the  charge  of  sevcn 
■n\d  a  lialf  per  cent  connnission  implied  a  guarantee  or  dei 
rmlrn-  conuiiission,  but  no  attempt  was  made  to  prove  the 
'l'jriciiif  lit  to  guarantee  as  alleged.  The  évidence  adtluce«l  by 
l'ispuiident  shews  that  no  such  custom  of  tnide  exists,  ami 
lully  sustains  Appellant's  plea.  The  item  of  £137  2s.  Id.  for 
chaînes  and  disbursements  was   rendered   t«)  Appellant  with 
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tlic  nceouiit  Milles  ïyM  aixl  wjis  by  liini  uMowcmI  uiid  uil<i|(t">l. 
Tlic  itt'liis  (.f  t;(i!>  'l!»s.  .S.l.  niid  l'ISIl  14.  .'xl.  ;uv  liiov.-.l  to 
liiivt'  lit'fii  rcmittfil,  iiinl  iin-  iiMircttvcr  crt'ilitcil  in  tlic  'Icr-l.ii- 
ntioii,  and  tlif  rciiiiiiiiiii<r  iti-m  as  tu  tlii;  iiiiioiiiit  ot'  <riMM|s  nu 
liaiid  is  provcd  liy  tlic  i'\  idciicc  of  Hccord  tu  liavc  Imch  in 
Ut'S|)undriit's  |His,si',ssiun  at  tlic  diitt' ui' tlic  iiistitiitiuii  uf  tin 
lU'tiuii,  and  is  in  tact  cunsidcrd  as  provcd  in  tlic  judi^iinnt 
uppcalcii  fruin.  Tlicsc  c'uni|irisc  tlic  wliuK' ut"  tlic  sunis  claiim  ,| 
liy  Ai)|icllant  iis  tlic  vainc  ((t"  tlic  cunsi^nincnts  iiiadc  tu  l;.>- 
|)undcn.t,  Icss  l!21  12.s.  sA.  clainicd  as  iiitcrcst  acciucil  atti  r 
tlic  rcs|)cctivc  dates  t»ï  snu\  aecount  sales.  'l'Iic  judynn m 
rcndcrcd  un  tlic  .SOtli  X<»vcin1icr,  IcSôî),  was  a^ainst  tlic  pn  - 
tension  ul'  AjipcUant  tliat  Hcs|)uiidciit  was  Ixmnd  tu  ^juaraiitir 
tlie  sales  ut'  tlic  iffMMJs.  and  attiniicil  Kespondent's  ri^lit  tu 
retnrn  tlie  anionnt  un.sold.  It  is  évident  tliat,  in  tlic  jiid;^- 
uicnt,  it  is  assunied  tliat  tlie  sunis  ul'  i;4()  and  £U()  tlieirin 
rei'erred  to,  and  niciitiuned  in  Kespundeiit's  letter  ul' date  J.'Uli 
Septcinlier,  IcSôS,  are  proved  and  adniitted  to  liave  liecii  due, 
and  to  hav(!  Iteen  reccived,  after  tlic  l'cndcrin^  oF  tlie  statr- 
nient  (>!'  anionnt  of  «'(Mxjson  liand.dated  Kitli  DeecinluT,  |N.')S, 
wliile,  in  t'act,  tlie  letter  was  writteii  noarly  tliree  inuiitlis 
before,  and  before  tlie  last  reinittance  of  tiSfî  !4s.  5  d.  \W 
tlie  Judgnient,  Kespundent  is  condeiiined  to  i)ay  VM)\  I  Is.  4'! 
witli  interest  thereon  t'roin  5th  Mardi,  1M59,  or  to  returii  t" 
Appellant  ^'oods  to  tlie  anionnt  of  €221  8s.  id.  and  pay  Cmi 
(Ss.  '.]<].  curreiicy.  Tlie  Appellant,  by  :  Is  action,  onlj'  doiiiainl^ 
£(i2S  Os.  4(1.  currcncy.  The  Kcspondeiit  considers  tliat  it  is 
establislied  of  Record,  tliut.  at  tlie  date  of  tlie  institution  nf 
tlie  action,  lie  liad  paid  tu  Aiipcllant  tlie  fuU  aniuunt  l'ealizeil 
t'roni  tlie  sale  of  said  <:oods.  after  <leduction  uf  tlie  eliaiirts 
and  disbur.senients  tlierein,  and  tliat  the  ^'oods  un  liand  aii'l 
held  to  tlie  urder  of  A])i»ellant  were  tlie  ouly  ]^art  of  said  tuii- 
sif^riuients  unaccoinitcd  for.  And  lie  .siibniits  tliat  tlic  lati -. 
of  conmiission  tube  cliarfjed  on  tlie  sale  of  f^outls  "allownl 
and  reconuncndcd  '  i>y  tlie  .Nb)iitrcal  l^)oard  t)f  Trade,  aiiil 
whicli  are  relied  on  by  Appellant  to  establisli  a  fruarantir 
commission  a^^ainst  liespondent.  are  not  biiidin»,'  "n  lii-i  •  in 
short,  tliat  the  Montréal  lîoard  of  Trade  liavo  i<  legislati\' 
power  :  That  even  under  a  «^uarantec  cou  '    '  ,  Hi'spuiideiil 

couM  only  be  liable  to  aecount  foi-  the  \  is  of   the  i,fi>c  - 

sold,  and  could  not  be  held  to  warrant  'ir  quality,  or  ic 
conipelled  to  kcep  an  aecount  for  damait!  and  unsalcalilr 
articles;  That  the  judf^nnent  appealed  froiu,  in  '  far  as  it 
affirms  Kespondent's  rif,dit  to  return  to  Appellant  the  ooods 
luisold,  and  those  on  han<l  returned  after  siile,  is  ri^lit  in  l'i'iii- 
eiple,  and  to  that  e.xtend  should  be  maintained  ;  bnt  Hcspini- 
dent  contends  that  the  judgnient,  by   condenmin^'  liini  tu  ]iay 
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lit  .\]'inllîiiit  tlic  iiiiKHiiit  iiii-iition»*«l  tlien-iii.  nn<l  t<)  rcturn 
tlii-  j,'i<im1s  iiii  liiiinl,  is  coiitrarv  tu  law  .\n>\  tin-  rvi  iciicf  of 
nT"!'"!,  uinl  in  tliat  respect  slioiilil  !»♦•  refuriiM-il  :  uixl  hesuliinits 
tliat  'ly  tlie  Ju<l<fiiieiit  a|)|)eiilt<l  tioin.  «»<•/«  s|i<iul«l  liave  Imm'I» 
{.M-aiitefl  liiiii  (tf  liis  (tffer  to  letiini  tlie  ^j<j«ls.  aixl  tliat  A|)|h'1- 
laiit  s  action  slimiM  liave  lieen  <li.siniss-«|. 

LAK<»N"rAlXE,  Ch.-.I.  :  Les  ilenx  j»aitii-?i.  uiôc*  iitontvs  du  jn<,'e- 
iii'iit  iiiidn  en  cette  cause,  eii  ont  iiit«TJi,-t«'  jippcl.  I>'  Denian- 
■  It'Ur.  aiiiiurier  à  Lièii'e,  eu  l'>e|^'i(|ue,  convient  avec  le  Dél'en- 
.|<-nr  de  lui  en\  nyer  (les  etfets  de  son  coiiiiiu-rtv.  jMtnr  les  veiidi'e 
a  C'iiiiiiiissjdii  en  ('ana<la.  ( 'ette  coiixentiuii  est  reconnue  par 
nue  lettre  adressée  pal'  le  Détendeur  au  iJeniandeur,  datée  à 
Liècre,  le  9  Mars,  \H'û.  Tnc  fiuantité  de  fusils  et  d'autres 
armes  à  t'en  fut  en  coiisé(|Uence  expédiét-  de  Liè<;e  au  Défeii- 
deui.  à  Montrt'al.  ( 'ehiici  les  a  d  al'ord  tous  vendus,  mais  il 
prétend  <jU  il  a  été  ol)li<;é  d'en  reprendre  un»*  partie  assez  con- 
sid'-ral'le,  a  raison  des  défectuosités  dans  leur  confection,  ou  de 
liiiviilvaliilité  di's  acheteurs.  Le  Demandeur  allèjrue.  dans  sa 
déclaration,  (pie  le  Defeiideui'  devait  avoir  une  commission 
././  I  //<//  ;7'  de  7.1  i)ar  cent,  s'olli^eant  par  là  de  garantir  au 
!)•  iiiandeui'  le  ]))'i.\  des  ventes  (pi'il  ain'ait  ett'ectué'es.  Il  n'était 
]  as  fait  mention  «le  cette  commi.ssion  «lan.Nla  lettre  du  i^  mars, 
|N.'>7.  aussi  le  J)éfendeur  a-t-il  refusé  de  ix-connaitrc  l'existence 
de  Cette  pirantie.  Le  J)éfendeur  a  r-'n<lu  au  Demandeur  plu- 
sieurs coMi])tes  de  ses  ventes,  |es(piels  Couipt*^  sont  inviMpiés 
dans  la  déclaration.  D'iiprès  ces  comptes,  il  dit  «pie  le  Défen- 
deur lui  (levait,  au  27  mars,  iNô.S,  la  .sijmnie  de  £,()[)  lf»s.  .Sd. 
sterlini/.  au  lô  mai  de  la  même  année,  ctdie  de  Cl.'iO  18s.  Sd. 
>^ilin;(  au  10  juin  même  année,  celle  de  £162  7.s.  sterlin<;,  et 
au  1(»  août  même  année,  celle  de  £!>l  Os.  lOi.  sterling,  et  cela 
après  d('-<Iuction  de  sa  commission  et  toutes  eliarj^es  jtayées: 
ipie  les  seules  remises  (pii  lui  furent  faites  jjar  le  Défendeur 
e«irisistent  en  «leux  sommes  de  deniei-s,  l'une  de  £(»9  19s.  .Sd. 
oterlinn.  jiai-  une  lettn-  de  cliani;e  sur  SlietfieM.  en  An<;leterre, 
et  lautre  de  £lS(j  14s.  ôd.  sterlin^f,  par  une  autre  lettre  de 
elian;.fe  sur  la  maison  Cro,ss  and  Sons,  en  Angleterre  :  (pu*  la 
déiluction  faite  de  ces  deux  remises,  le  Défendeur  lui  devait 
••iicoie,  y  com]»ri.se  une  balance  d'intérêts,  la  somme  de  £219 
ôs.  9d.  sterling  avec  intérêt  sur  icelle.  à  compter  «lu  1er  mars 
lV5!». ainsi  (pi'il  appert  par  le  compte  courant  fourni  au  lienian- 
d<  ur  ]iar  le  J  )«''fen«leui',  hupudle  s«)mme.  en  y  ajoutJint  le  change, 
''-'|ui\aut  à  £2(iS  0  4  ctairant,  et  c'est  laie  montant  ivclamé 
par  les  c«)nclusi(jiis  de  l'action.  L.-s  comptes  détîiillés  que  le 
J)'-t'iid(ur  a  rendus  «le  ses  ventes,  et  sjjh  c«nnpte  courant, 
forment  les  pr()ducti«)nH  du  ])eman«leur  Nos.  1,  2,  3,  4  et  5. 
Letat  «jue  le  ])éfendeur  a  fourni  «les  etlets  «juil  a  été  obligé 
de  reprendre  après  les  av«)ii'  ven«lus,  et  qu'il   offre   par  ses 
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tléfenses  (le  l'enicttro  au  Doinnndour,  forme  Sîi  production  Nu,  |. 
Lo  prix  ou  la  valeur  en  est  fixé  à  £21;}  Vis.  4(1.  et  (lé(luisaiit 
la  coiuniission  de  71  par  cent  (|ue  eharj^e  le  Défendeur,  il  n^tc 
£197  18s.  Id.  sterling  (jui  est  la  sonnne  nientioiuiée  dans  sch 
défenses,  qu'il  dit  n'avoir  {)as  touchée,  et  par  consé(juent  n  étic 
pas  tenu  de  payer.  Le  conniiissionnaire  Foley  a,  dans  ses 
comptes  rendus  à  son  connnettant,  Kenkin,  retenu  une  coiinnis- 
sion  de  7 h  par  cent.  D'après  la  preuve  faite  par  Renkin,  ji'  suis 
porté  à  dire  que  c'est  une  conuiiission  dcl  crederc,  selon  l'nsanv 
de  Montréal,  où  Foley  à  vendu  les  effets  en  question,  et  (|Ue,  par 
consé(|uent  il  est  fjarant  du  recouvrement  du  prix  de  vente.  A  ce 
point  de  vue,  je  suis  d'avis  qu'il  y  a  eumal  jugé,  et  fjue  lejugi - 
ment  dont  est  appel  devrait  être  infirmé.  Les  parties  ayant 
admis  àl'auilience  que,  si  la  commission  était  considérée  coiinnc 
iine  commission  del  C'redere,\i.'ii  conclusiims  de  la  deniamlc 
(levaient  être  accordées,  jugement  devait  être  donné  au  Deman- 
deur pour  la  sonnne  <le  £2GS  Os.  4(1.  courant,  demandée  ]iar 
les  conclusions,  avec  intérêt  et  les  dépens. 

The  following  is  the  judgment  rendered  by  the  Court  of 
Queen's  Bench  :  "  The  court,  considering  that  D(miini(|U:'  1), 
Rcnkin  did  consign  to  James  Foley,  divers  lai'ge  (juantities  of 
guns  and  pistols  to  be  sold  by  Foley,  as  aconnnission  mereliaiit 
for  Renkin  :  and  that  the  guns  and  pistols  werc  sold  by  Foley, 
as  such  conunission  nierchant,  for  Renkin  ;  and  that  the  balance 
remaining  due  by  Foley  to  Renkin,  on  account  of  the  sales  of 
the  guns  and  pistols,  is  the  sum  of  £2()(S  0  4,  cuareney.  Ami, 
considering,  further,  that  it  appears  by  the  évidence,  us  well 
documentary  as  paroi,  that  the  guns  and  pistols  were  so  soM 
by  Foley  for  Renkin,  on  a  del  credcre  conuni.ssion,  aud  tliat 
Foley  is  liable  to  Renkin  to  guarantee  the  .sale  of  tin;  guns 
and  pistols  so  made  by  him,  Foley  ;  and  considering  also,  that 
it  does  not  appear,  by  the  évidence  adduced,  tiiat  Foley  was 
obliged,  as  he  allèges,  to  take  ))ack  any  part  of  tlu'  guns  and 
pistols  so  sold  by  him  for  Renkin,  in  conséquence  of  tlie  gu).s 
and  pistols  being  of  a  bad  (juality,  or  in  bad  ordei',  aiubcoiisidei- 
ing  therefore,  that,  in  thejudgmentof  the  court  below  deciaiine' 
that  Foley  wasnot  l)ound  to  guarantee  the  .sales  so  made  by  liini, 
there  is  error,  the  court  dotli,  in  con.se([uenee,  reverso  and  set 
aside  the  judgment, rendered  by  the  Superior  Court, at  Moiitn  al. 
on  the  thirtieth  day  of  November,  IMÔ!)  :  and  tliis  court,  pi'o- 
ceeding  to  render  that  judgment  which  the  Superioi- Court 
ought  to  bave  rendei'ed,  doth  condemn  Foley  to  pay  Renkin 
the  sum  of  .£2G.S,  Os.  4d.,  eurrency,  witli  interest  froni  tlie  lirst 
day  of  Mareh,  LSrjî).  until  paid."  (()  J.,  p.  15G.) 

HETurXE  and  Dunkin,  for  Appellant  and  l^'spoiident 
Rexkin. 

A.  aud  W.  RcjiiERTSOX,  for  Rcspondent  and  Apiiellant  Foi.EV. 
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INC9RP0RATED  COMQANIES.-DAHAGES. 

CoritT  OK  QuEEX's  Ben'cii,  Montréal,  Ist  Juno,  ISGl. 

('oiîun    Sir  L.  H.  LaFontaine,   Baronet,  C.  J.,  x\vlwin,  J., 
])rvAL,  J.,  Meueditii,  j.,  Moxdelet  j. 

Tiii;  (îitANi)  TiuNK  Railway  Company  ok  Caxada,  (D(!fen- 
(laiit  in  court  lielow,)  Appellant,  dvd  Wehsteij,  (Plaintif! 
in  court  below),  Uespondent. 

Jhld  :  Tliat,  in  iictidu  for  (lainat:os  a^'aiiist  a  railway  rompany,  f(ir 
niidiily  refiisiiij:  to  rejiistor  a  traiisfcr  oï  sliarcs  dnrinji  Kovcral  inontliK 
tiic  tnie  nuiasmt'  nf  daniatrcs  \h  tlio  diflereiioo  betwi^cii  tli(>  prico 
nltlii'  stdok  ai  tlie  tiiiio  nf  sncli  refusai  and  its  priée  avilie  tinio 
oftlie  subséquent  re^'istration  of  tlie  transfer.  (1) 

This  was  an  a))])eal  froni  a  judgnient  rendercd  liy  tlie  Su- 
lniioi-  Court,  at  î\iontreal,  on  the  îUst  of  Mardi,  ItSGO,  con- 
(leinnin^-  A])pellant  to  pay  to  Respondent  the  suni  of  £LSS2, 
(Ss.  !)(1.  and  interestand  costs.  T\w  action  was  brought  for  tlie 
rocovery  of  damages  alh^'^ed  to  liave  been  incurred  by  reason 
(if  the  refusai  of  Appellant  to  register  certain  tran.sfei\s  of 
stock  by  llospondent  during  sevci'al  nionths.  A  full  report  of 
the  pleadinos  will  be  found  in  7  ]{.  J.  li.  Q.,  p.  45  and  4!).  The 
fnjlow  ing  is  the  jud^nient  wliich  wa8  so  rendered  in  tlu^ 
Superior  Court  :  'PllE  CoruT:  "  Considerin^'  that  Défendant 
liath  iiot  sustained  the  spécial  deniurrer  by  Défendant  fyled 
tu  a  part  of  the  déclaration  and  demande,  and  that  this  spécial 
(liinurrer  is  unfounded  in  law,  dotli  disniiss  the  sanie  ;  con- 
siilcrino',  further,  that  Défendant  hath  not  established  in  évi- 
dence the  iiiaterial  allef^'ations  of  the  plea  to  l^laintift's  action  : 
coiisideriiii^',  that  Défendant  was  not  justified  in  the  refusai  to 
lef^ister  the  transfers  of  the  sliares  of  stock,  when  recpiired  to 
make  Kueli  enreeristration  by  the  transfers  of  sliares  of  stock, 
and  seein^,  nioreover,  that  such  refusai  was  contrary  to  law  ; 
emisideriiiff  that  itappears  by  the  évidence  ])roduced  by  IMain- 
tiffthat.in  consei)uenceof  such  refusai  by  and  on  the  partof  De- 
i'iulant,  l'iaintitf"  hath  sustained  loss  and  damage  on  the  two 
liundred  and  sixty-ei^'ht  shares  of  stock  so  transferred  by  liini 
tu  the  aniount  of  £l,;iS2,8,!),  currency,  by  reason  of  the  dépré- 
ciation in  the  value  of  the  saine,  to  wit,  on  fifty-ei<>'ht  shares 
transferred  to  Leinesurier,  Routh  and  Coni])any,  between  the 
tweiity-fourth  day  of  ])eceniber,  LSâS,  date  of  the  notarial 
ileiiiand  niado  on  Défendant  to  enree-ister  the  saine,  and,  on 
the  l'ourth  day  of  A])ril,  Ksr)4,  date  of  the  re^istration,  and 
al'ter  the  rate  of  lô  pounds  per  centuni,  also  dépréciation  on 
twu  luiiidred  and  ten  shares  transferred  to  the  Montréal  (.'ity 
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and  District  Savings  bank  betweoti  tlie  Oth  day  of  DocciiiIk  r, 
1.S53,  and  18tli  <lay  of  May,  1S54,  at  and  after  tlie  rate  i<\' 
seventeen  pounds  and  a  haït'  percontnni,  and  for  wliicli  lossct 
damage  Défendant  is  liable  to  Plaintiff,  doth  a<ljndge  iind  coii- 
domn  tlie  Company  Défendant  to  pay  and  satisfy  to  Flaiiitiff 
tlie  suni  of  £1,882,8,9  currency,  with  interest  tbereon  fiom 
tliis  day  luitil  actual  paynient."  The  above  judgment  wus  >o 
rendered  by  Assistant  Jnstice  MoNK,who,  in  effect,  reiuarkcil  : 
"  Without  pausing  to  exannne  the  vai'ious  points  of  hnv  tlius 
settled  and  disposée!  of  by  the  Conrt  of  A])peals,  it  is  sufficicnt 
for  tlie  court  novv  adjudging,  to  express  the  opinion  tliat  tln' 
oïdy  questions  left  for  its  détermination  are,  Ist.  Was  tlic 
refusai  of  Défendants  to  résister  the  transfer  of  Plaintitt's 
stock  justifiable  ;  2nd.  if  not,  has  Plaintiff"  suflered  an}-  (lfuii)i<;i' 
in  conséquence  of  that  refusai,  and  8rd.  if  damage  has  been  sus- 
tained,  what  is  the  amount  of  that  damage  ?  In  order  toatt.iiii 
a  clear  view  of  the  pretensions  of  Défendants,  it  becoiius 
necessary  to  continue  the  analysis  of  his  defence  resting  on 
facts  urged  in  support  of  that  defence,  but  before  doing  so,  it 
is  necessary  to  dispose  of  a  plea  in  the  nature  of  a  spécial 
demurrer,  in  regard  to  which  the  court  is  now  called  upoii  to 
pronounce  an  opinion.  This  denuuTer  is  to  that  portion  of  tlic 
déclaration  which  allèges  a  transfer  to  the  savings  baid<,  l)i- 
fendants  contending  that  the  bank  had  no  authority  or  riglit 
in  law  to  take  such  tranfer  or  to  hold  the  stock  in  cpiestioii. 
In  view  of  the  circumstances  of  this  case,  the  court  is  cliaiiy 
of  opinion  that  this  is  no  légal  ground  of  defence  on  the  [lait 
of  Défendants.  Firstly,  because  they  never  assigned  this  as  a 
reason,  and,  secondly,because  they  subsetjuently,  but  wheii  tmi 
late  for  Plaintiff's  interest.did  actually  transfer  the  stock  to  tlic 
savings  bank,  and,thir(lly,  because,  in  so  far  as  Défendants  weir 
conccrned,  and  in  so  far  as  tluiir  interest  could  be  involvediii 
this  transfer,they  had  the  name  of  Larocque  on  their  books.aiid, 
by  accepting  the  transfer  as  lie  did,  lie  became  liable  [)ei's()iial- 
ly  for  ail  obligations  as  a  shareholder  in  the  same  maiiiier  as 
Plaintitf  was  and  would  hâve  l)een.  The  court,  therefore,  over- 
rules  this  plea,  with  co.sts.  VVe  come  now  to  Défendants  jjIcîi 
to  the  merits.  The  groiuids  of  defence  taken  in  this  plea  arc 
similar  to  those  urged  in  the  demurrer  and  spécial  denunivr 
above  disposed  of,  except  in  two  particulars  :  Ist.  That  tlierc 
wero  unsettled  accounts  and  litigation  between  Plaintiti'  ami 
Défendants,  at  the  time  of  the  transfers  mentionecl  in  Plaiiititl's 
déclaration.  It  appears  to  the  court  strange  that  this  style  oi' 
defence  should  hâve  been  adopted,  in  a  case  like  the  piesciit, 
but  to  this  I  shall  hâve  occasion  more  particularly  to  rctVr 
hereafter.  The  next  point  untouched  by  the  demurrer  is  tluis 
stated  :  "  That  tho  alleged  dépréciation  in  the  stock  was  ii(»t 
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'  occisioiu'il  l)y  Dei'endunts  nor  ;ir('  Defonduiits,  liablc  tluTc- 
'  fol'.  iKir  Un-  tlu'  incidentîil  losscs  or  (liUiiri^v  son^'lit  to  le 
'  rcciivt'i't'd,  iUid  the  s.unc  wcrc  iiot  CiUiscd  liy  tliem  DctV'ii- 
■'  iliiiits,  l.iut  in  ^'ivat  purt  iVoiii  tlie  nc^'lec-t  ot"  Plaiiititt",  uiid 
"  tlii'  trnnst'erei's  wlio  did  iiot  sl'II  slwuvs  in  tlieir  rcasmi- 
"  rtlik'  tiine,  but  on  tho  ct)iitrary  di-laycd  sale  for  inauy  iiioutlis 
"  iUid  niitil  tlio  sliarcs  liail  trj'catly  (K'prcciatcd,  and  in  tact 
"  sold  tlic  sanic  in  accordancc  witli  tlicir  own  vicws  anil  dis- 
crétion, tliat  is  two  liundivd  and  ten  shaivs  in  May,  IS");'), 
■'  aiid  tliat,  in  tact,  PlaintiH'sntfri'ed  no  daniao-c,"  'l'o  tlu-  pai'tics 
i'iUiiiliai'  with  tlir  tacts  of  tins  case,  thc  extraordinary  natni'c 
ol' tliis  det'ence  nmst  beat  once  apjiarent  and  will  be  nioi'e 
strikiiij^'  wlien  \ve  conie  to  considevtlie  tacts  of  tins  case,  'l'iiere 
was  also  jn'oduced  a  déffiisc  in  fait,  as  it  is  called,  bnt,  inas- 
iiiucli  as  it  is  novel  in  its  forni,  it  niay  l»e  well  to  refer  t(^  it 
iH'cause  to  tlie  niind  of  tlie  conrt,  it  is  by  no  nieans  clear,  tliat 
tliis  caii  be  reyanled  as  a  deniid  of  tlie  tacts  such  as  tlie  statute 
ri'(|uires  ;  it  is  there  stated  tliat  "  ail,  eacli.and  every  the  aile- 
cations  in  Plaintift's  declaratio"  contained  ai'e  untnie  and  in- 
suHicient  in  law."  Tliis  plea  is  not  only  informai,  bnt  viewini;' 
it  sti'ictly,  a  ()Tave  donbt  would  arise  whetlier  it  is  sntHcieiitly 
express  in  its  dénégation  to  nieet  tlie  requireinents  of  tlie  law  ; 
lait,  tlie  court  is  enabled  to  dijjose  of  tlie  case  witliout  foriiially 
ailjudicating'UjK.ai  tins  point.  Issue  having  beeii  joined  witliout 
tlie  disclosuve  of  new  fîicts,  the  parties  proceeded  to  proof.  The 
t\V(»  traiisfers  to  Leniesui'ier,  Routli  and  Co.,  and  to  the  savings 
liaiik,  the  one  dated  Ist  October.  iNô-S,  and  the  otlier  ^ôtli 
Xoveiiiber,  1853,  ai'o  proved.  Ronth  and  Laroc(|Ue  both  proved 
the  circuiiistances  under  which  thèse  trunsfers  were  niade,  and 
Welister's  indebtedness  as  alleged  in  the  déclaration  :  tliey  also 
prove  that  tliey  niade  repeati'd  a|»p]ieations  to  Holmes  to 
cause  thèse  transfers  to  lie  .'eeorded  in  the  books  of  the  Com- 
pany, liouth  says  "  lie  calle  i  several  times  at  the  otHce  c>f  tlu; 
Cdiiipaiiy.  "  Lai-oc<pie  says  "  imniediately  after  the  transl'er,  I 
called  at  Defendant's  ottice  to  hâve  transt'er  recorded,"  tliis 
was  l'el'used.and  that  lie  called  twoorthree  times  afterwards. 
Oii  eacli  of  tlies(ï  occasions,  Holmes,  the  vice-président  refuscd 
tiiallow  the  transfers  to  be  l'ecorded,  and  tliis  was  the  straiige 
Imt  only  rt.'ason  lie  nssigned  for  tliis  refusai,"  that  Web.stei* 
was  iiidehted  to  the  Company,  and  uiitil  that  debt  was  an'anged 
the  r()ui])aiiy  could  not  entertain  the  transt'er,"  thèse  gentlemen 
l'eiiKnisti'ated  witli  Holmes,  but  to  no  etl'ect,  the  Company  per- 
■sisted  in  its  refu.sal.  And,  on  the  nintli  Decembeiv  bsr):bI.iaroc(pU' 
served  a  notarial  deman<l,  calliiig  upoii  the  company  to  register 
transl'er,  and,  on  the  24tli  December,  bS,")8,  Lemesuriei-,  h'ontli 
.'iinl  (  ";).,  took  the  same  stej).  To  both  thèse  deiiiands  Ibilmes,  the 
vice-president,  makes  liis  usual  repiy  "  tlie  compaii}-,"'  thèse  are 
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Iiis  (nvii  words,"  will  iiot  i-cciigiu/c  Wclistoi-'s  ri<flit  to  tr.iiisIVi- 
tlic,  •'  silures  till  \Vi?listevscttl('sii])liisîiccouiit  ;'  îind  linv  it  nmv 
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tiFy  tliis  îuiswcr,  it",  in  l;i\v,  it  eoiiid  1k'  rc^'ardiMl  us  justiticit 
wliicli,iii  tlic  ()[)iui()n  of  tlic  court,  it  is  not,  uiv  two  judHiiiciits 
ot"  tliis  court,  oiic  ot' prcscnt  J)ci'('iiduiits,  ao'uinst  ])rcs(Mit  !' 
tift'dutrd  2()tli  Murch,  iS.')?,  for  i::U(i,and' thc  otlicr  ot'  ) 


.■iiii- 


llVsciil 


lMuiutit{'ao-uinst  présent  Défendants,  dutrd  tlie  sauie  ilay.cnn- 
denniino'  Défendants  to  pay  Welister  C*2()0.  I  uni,  tlicrctuiv, 
of  opinion,  liotli  in  view  of  tlie  law  and  tlie  fucts  of  tliis  c;i~r. 
tliat  tliis  jirett'usion  of  Défendants,  us  expressed  tlirouyli  tlicir 
vice-président,  is  conipletely  without  foundution,und,  furrlur, 
us  tliey  assiy-ncd  no  otlier  rciison  for  tliis  refusai  till  uftcr  tlii' 
uction  wus  instituted  uiid,  inusniucli  as  tliose  urm-d  bv  tluir 
pieu  are  e(|ually  ffroundless,  tlie  court  is  foi'ced  to  tlie  ci inclu- 
sion tliut  tli(î  refusai  of  Défendants  was  wliolly  unjustitialilc 
und  tliat  tliere  was  no  o'i'ound  in  luw  or  in  fact  for  tlie  cxtia- 
oi'dinary  aiid  illeo'al  course  taken  liy  Défendants;  tliis  disiioscs 
of  tlie  first  ])oint,  and  [  liuve  to  considi'r  :  2dly.  Wlietlier  l'iaiu- 
tifî'lius  sustuined  duniu<;'e  by  tliis  ri'fusul,  und,  in  considcrin^ 
tliis  ])oiiit,  it  niay  be  proper  to  reinark  tliut  it  does  not  ap]i(ar 
nor  is  it  pretended   tliat   Leniesurier,  Routh  and  Co.,  or  tlir 
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Sîiviiif^-s  l)ank  sustuined  duniu<Te  ;  tliis  purticular  socurity  was 
iliininislied  in  value,  und,  instead  of  tliere  liein»;'  a  surplib 
froin  tho  proceods  ut  l'iaintiff's  disposai  tliere  existtnl  iii  butli 
cases  u  consideruble  <li'ficieiicy,  und  IMaintiff  niust  niake  nninl 
tliat  deticii'iicy,  tliis  is  ail  \ve  can  say  about  the  niatter,  ur.  at 
least,  tliis  is  ull  tlie  record  will  justify  us  in  lioldini>\  It  woiiM 
be  idle  to  waste  discussion  on  u  t|Uestion  so  obvions.  If  tlirrc 
be  a  loKs,  l'iaintiff,  and  l'iaintitf  alone,  so  far  us  tlie  fucts  dI' 
tliis  cu.se  eiiuble  tlie  court  to  judoc,  is  tlie  loser,  lie  und  lie  aleiu' 
is  tlu'  party  duninitied  by  the  illej^al  refusai  of  Défendants  tu 
résister  tlie  stock  in  ([Uestion.  We  conie  tlien  t<i  consider  wliat 
tliut  loss  is,  und  wliut  uiiiount  the  court  can  uward  liiiii.  aii'l 
tliis  is  the  point  in  tliis  case  wliicli  lias  cuused  the  iiiost  v\\\- 
burrassnieiit.  Kxuniiiie  hrst  the  loss,  on  the  Hfty-eioht  sliaivs 
trunsferre(l  to  Leniesurier,  lloutli  und  Co.  It  is  in  évidence 
tliut  the  truiisfer  wus  iiiude  on  the  lirst  October  ISô:},  aiiil 
tliut  Defrndunts  persisted  in  tlieir  refusai  to  résister  the  stnck 
uiitil  the  l;}th  May,  iNô-i,  tliirty  sliares  of  this  were  soM  on 
the  ISth  May,  lcSô4,ut.')7.l  percent,  discount,  the  twenty-ei,i,'lit 
r(Miiuinin<i'  shures  were  sold  on  the  HOtli  October,  1H54,  nt  45 
per  cent,  discount.  It  is  proved,  by  tlii'ee  brokers  of  this  city. 
tliut  the  vulue  of  this  stock  in  the  niurket  hère  run<^ed  finni 
20  to  ',M l  ])er  cent,  discount,  between  the  15th  Doceiiilier. 
1S.5;î,  und  the  iNtli  Muy,  1SÔ4,  tweiity-three  sales  unioiintiiii;' 
to  foui'   hundrefl  uml  ninety-six  sliuivs  are  proveil  in  suii[M'rt 
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iftliis.  (  )ii  thc  1")tli  DoccmlK'r,  sales  worc  în!i<lc  at  ^Ojicr  cent. 
Miit,  on  tlio  lf)tli   Dcct'iiilicr  at  li).',    discount,  on  tlio   21st. 


iliscii 


l'ccinlu'i",  a 


t  -20 


])('!•  ci-nt.  (liscdunt,  and   it  is  provcd 


that  tli 


stiifk 


(  l'i'll  oradnally  liut  rci^ularly  to  87Ô  discount.  On  tlic  Ntli 


lit] 


1  ai  11 


1    IStli    .Ma\-,  1N.'34,  sales  werc   madc  at 


Houtl 


1  s 


traii^t'er  was  inade  on  tho  Ist  Octoliei',  1^5;?,  and  tlie  notarial 
ili'iiiaiid  was  Iliade  ou  tlie  24tli  Decendicr;  one  s; 


lie  was  madi' 


iiii 
■'t 


thc  iNth  May,  1.S54,  at:i7J,,  tlie  otlier  on  tlie  30tli  Octolier, 
-l-.")  discount.  But,  lioldiujtf  it  to  lie  proved  that  tlie  stock 
\v;is  woi'tli  20  discount  on  tlie  24-tli  Deceiiibei",  date  oi'  luttarial 
ilniKiiid,  and  -Jô  at  tlie  tinie  ol"  tlie  eiireo-istriition  oF  tlie  stock, 
4tli   Ajiiil,  liS54,  wliicli   would   Ite  the  iiearest   estiiiiate  of  its 


value  to 
l{'lillie(l 


Iliade  t'i'oni  tlie   exiileiice,  Détendants  will    l)e  c 


on- 


iliiiiiied  to  ]iay  tlie  diftereiice,  wliicli  on  5<S  sliares  would  lie 
ti'-'l"  iOs  od,  stei'lino-.  'l'iiis  l'stiiiiate  pi'oceeils  IVoiii  tlie  proved 
iliflriviice  in  value  liotween  the  time  ot"  the  notarial  deniand 
ami  the  dati'  ot"  the  enreifistration.  In  ren-ard  to  tlu;  savino-s 
liaiik  shai-es,  the  court  adopts  the  saine  mode  ot'  iidjustin<;'  the 
jiiss  ti)  l'iaintiff";  l)ut,  as  tho  notarial  deinand  was  niade  on 
thc  (Hh  ])ecenil)er,  LSôR,  and  the  reoistration  ot'this  stock  was 
le  only  on  the  13th  May,  1S54,  the  dépréciation  will  he 
iiter.  In  the  nionth  ot"  May,  1S54,  ail  the  sales  seein  to  hâve 
t  .'^7.',  discount,  the  loss.  tlieret"oi'e,  instead  ot"  15  percent. 


iiia( 


m 


rrU  a 


pe 


was  17.1, and  tliis  loss  Défendants  are  comlemned  to  pay.  Tliis 
Id.ss  aiiidUiits  to  tîMN  15s  Od  sterliny-,  the  two  sunis  niakiii<;' 
t)ovtlier  t:il:i(i  17s  Od  sterling-,  eqiial  to  ,£l.ScS2  Ss  Dd  cy., 
rstiiiiatini;'  the  j^ouiid  sterling'  at  24s  4d  as  ree'nlate<l  hy  the 
statnte.  t'or  wliich  jude-iueiit  will  lie  entered  up  witli  costs.' 
ïlir  Court  of  Queon's  lîench  contirnied  tlu'  judj;nient  so  reii- 
'Icicil  hy  the  Su]ierior  C\nnt.  and,  in  doinif  so,  Avi.wiN,  ,1., 
stati'd.  that  it  was  unnecessary  to  enter  fully  into  an  ex])lana- 
tiiiii  of  tlie  case,  owiiifj  to  the  two  excellent  reports,  of  what 
Il  l'I  alicady  lieeii  adjudoed  therein,  both  in  this  court  and  in 
tlir  (oiut  lielow.  The  case,  as  iiow  preseiited,  is  reduceil  to  the 
emisideration  of  one  sinj^le  point,  is  the  jndninent  of  the  court 
l'ildw  excessive  ?  Tho  protenti<iii  of  Appellant  that  liesjion- 
ili'iit.  liaviiio'  failed  to  prove  the  jirecise  value  of  tlu''  stock  on 
tlir  very  day  that  the  transt"er  was  deiuaiided  and  refuseil, 
aiid  a^aiii  on  the  \  ery  day  that  the  l'ee-istration  was  suli- 
'^iili'aiitly  efli'cted,  is  in^'eiiious.  luit,  in  the  o|iiiiion  of  the 
It  unteiialile.  It  is  to  lie  lioriie  in  iiiind  that  Appellant  had 
■st  opportunity  of  knowiui;  the  jiri'cise  value  of  its  own 
on  aiiy^'iven  day,  but  cai-efully  ahstained  froiii  adducino- 


Cnll 


.stock 

iiny  l'viileiice  whatever  as  to  its  \alue.  Uespondeiit,  on  the 
"tlii  r  hand,  lias  donc  ail  lie  coiild  do.  He  lias  hrou<;lit  up  a. 
iiuiiilier  of  stock  brokers  wlio  attest  to  ail  the  transactions  in 
l'uaiil   to   Ajipellant's   stock    wliich  came   under  their  coyni- 
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jcanco  (lui'iiiff  tlic  jM'i-iod  embracod  l)etweon  thc  jniiiMl  ,,1 
rcfiisîil  îunl  tliat  of"  i-t'o-istration.  It  lia])p('ns  tliat  tin'sc  trans- 
actions (lo  not  lit  pi'eciscly  witli  tlie  actuiil  datus  in  (jui'stion, 
liut  tlicy  coviT  thcni,  and,  in  tli<>  alisoncc  ot"  proof  to  tln'  (•im- 
ti-aiy,  tlic  CDurt  will  prusuino  tlic  valuu  of  tlie  stf)ck  on  thr 
])n'('i.st'  thiys  in  (picKtion,  to  Iiave  liccn  tlic  sanic  as  is  (lisc^hjsni 
liy  tlic  transactions  sworn  to.  Kndcr  tlic  circunistanci's.  tlii- 
conrt  c()nsidcrs  tli(.'  award  oi"  tlic  court  hclow  correct  aii'l  tln 
jinlunicnt  is  accordinc'ly  confiriiicd.  ((î  -A,  p.  17S. ) 

("AiniKlt  and  I'o.MIWII.m:,  for  Apjicllant. 

lloMKR'r  McKav,  ("onnscl. 

liKTIuxE  and  DcNKlN,  for  Kcspondcnt. 


EVIDENCE.— JUDGMENT. 


Cuiiri'  oi'  (^)ri:KN's  I)KN<'Ii,  In  Ai'PKal  rito.M  tiik  sn-Kuini; 
('(inri'  DisTiiicr  of  (.mki'.kc. 

Quel  ICC,  Util  .IrxK.  iN.ls. 

("oraiii  Sir  L.  li.  LaFoniaink,  lîart.,  (\  J.,  AvLWIN,.!.,  CaikiN. 

.].,  DrvAK,  .1. 

Cil Mîl.Ks  K.  Lkvkv,  Dcfi'iidant  in  tlic  Court  liclow,  Ai'i'Ki.i.AM 


aïK 


1  l'An.  Sl'dXZA,  Plaintitfin  tlic  Court  l)cl 


o\v 


IvKSI'oNDKNT. 


Il  Ti 


1.    The  answers  cC  |iartio.s  to  intcrrcuattiries  (Ui  />(//.«  il  <irri<lrs\  nv  lln'u 


r(>fii.sal  to  aiiswi^r  sncli  iiitcrroiratnrics,  sn|)j(ly 


ni  ('(lin 


nicrcial  cases,  [h 


lilaco  of  llic  niiniioriiiidnin  in  writinu  r('(|nii cd  hy  Staintc  of  l'"niii(l.  ili 
1.'.   A  clérical  error  in  tlH^indirment  of  tlic  Sniierior  Comt,  liy  \virh!i 


tlie  DcftMiiliint  was  condenined  lo  pay  £04  4s.  in  lien  of  tôO  4.S..  ui 
coiTccted  liy  tlie  Court  of  (iueeii's  licnch;  and  tlie  jiidjrnieiit  wiil  lie 
alliriiK^d,  witli  costs,  ai^amst  tlie  .\|i|ie]laiit,  if,  on  tlie  otlicir  l'easuiis  il 
Appeal,  tlie.  Court  is  a;iaiiist  liis  pri^teiUion.s. 

In  .Tune,  LSÔ7,  Spon/a  institutcd  an   action   ao-ainst   I 


to  rccovcr  C(îO  :    In  l.S.ll.li^-  dccd    passcd    hcforc   Not 


.l'Vi'V, 


irics,  lit 


(.)Ucli 


111    tlic    ■24tli    Novcnilicr,    Lcvc\'    aorccd    to  advai 


K.  1'.  Lcc,  tl")  a  ton.  on  a  certain  slii[)  tlicn  licino'  Imilt 


at  (.)ucl 


)(  'C. 


On  tlic  IStli  .lune,  1.S52,  Dcfcndant  aLn 


'cc 


K.  !'.  Lcc,  to  jiay  Iiiiii  anotlicr  suiii  of  ton  sliillin^'s  ]icr  t 
tlic  sliip,  said  siiiii  of  ton  sliillinos  payalilc  to  tlic  jiarti 


IIT 


ly  hiiii 
\  witli 
:()ii.oii 


es   li;l\- 


1   l.v    I 


l^cc. 


and 


sioiM'il    :i 


ino'  ciainis  on  tlic  sliip,  as  contiriiici 
niciiiorandiini  of  siich  ao'rccnicnt,  and  dclivcrcil  it  to  Lcc.  ' 'n 
tlic  Kith  .luly,  liS5-2,  Lcc  was  indchtcd  to  Plaintiffin  tlic  ■^lllll 
of  tôO  4s.  for  rioo'iiin-,  niastino-,  Xrc,  tlic  sliip,  and,  tlicii  ainl 
tlici'c,  contirnicd  liis  account.  and  rci]uircd    hcicndant    tu  [lay 


(1)  V 


It.  i-j;«  et  !•_';{.")  <  '.  ( ' 
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tlii' siunc.  (h\  tlic  .Srd  July,  LSôT,  Dofcmlaiit  |>r()iiiisc(l  t()  pay 
riaiiitiil  liis  t'iiiiiii  against  tlu;  slii]t,  to  wit,  tlic  siuii  oi'  U)()  4s, 
■  wliicli  Dt-rciKlaiit  has  of'tt'U  ac'kiiowlcilnt'il  to  owr,  and  \)Vo- 
iiiiscil  t(»  pay."  Di'fl'iidaiit,  plcadcd  :  I.  Tliat,  mi  tlic  iNtli  .IniR', 
|s.")"2.  lit'  ha<l  ])ai<l  to  K.  V.  Lt'c  a  siiin  of  nioiicy  cxccL'diiio'  tcii 
>liilliiiL;'s  ]"'!'  ton,  on  iiicasureninit  oF  sufh  ship,  to  wit,  £540  5s., 
uliicli  suni  was  paid  liy  liini  to  parties  liaviiiif  daims  a^aiiist 
tlir  slii]>.  as  fouHrnird  l)y  Léo,  and  accoi-dino-  to  liis  express 
,i!ilt'rs:  2.  'l'iiat,  lonn'  pivvioiis  to  the  iii.;titution  ot"  tlie  action, 
and  i^rexious  to  tlic  Kitli  -July,  IS52,  ]\v  iiad  j)aid  to  Léo  the 
t'ull  ainouiit  a<^reed  to  hv  ]»aid,  under  the  nienioranduni  oF  the 
htli  •lune,  I.S52:  :i.  Tiiat  no  claini  of  l'iaintiff,  in  respect  ol" 
the  sliip,  aiid  continned  liy  Lee,  was  ever  presented  to,  or  ac- 
cc]iti-il  ly  Dei'eiuhint.  He  also  filed  adt-fntsc  a  n  J'oihIs  m  fa  II. 
A  Catiijiliell,  Notary,  was  exanuned  by  IMaintiff",  and  de])ose(l 
tliat  l)et'enihint,  previous  to  the  putting  to  .sea  of  the  ship 
l.iiilt  ly  Lee  on  the  rei)resentation  niade  to  liini ,  hy  witiiess, 
tliat  if  IMaintiil's  account,  anioiintino'  to  C5()  4s.,  wei-e  not 
paiil.the  ship  wuuhl  he  seized,  (  l'Iaintifi' liavinn- infonn,..!  wit- 
iiess that  hi.s  intention  was  to  sei/.e,)  Défendant  saiil  he  would 
]i,iy  it.  Tliat  witni'ss  thon  turne<l  to  PhuntifK,  who  was  in 
I)(tViidant's  ofiice,  an<l  in  Defemhint's  pre.sence,  said  :  "  Spon- 
zii,  yini  are  i>erfectly  safe  ;  Mr.  Levey  wili  jiay  you."  l'iaintiff 
tlicicupon,  beini;'  satisiied,  left,  and  the  ship  was  not  seized  liy 
liiiii.  Lee  was  also  exaniined,  and  testified  to  the  fact,  that 
Ucfeiidant  had  often  expressed  hini.seif  to  hini,  relative  to 
riaintiffs  account,  under  tlie  promise  in  wiitin^-,  and  said 
that  he  wouhl  ])ay  it  :  he  also  proved  its  confirmation,  'l'he 
wiak  donc  liy  Plaintiti' was  proved  to  he  woi'th  UA)  4s.  To 
tlie  i|nest.ions  put  to  Camphell  and  Lee,  hy  which  it  was 
Miii^lit  to  prove  a  promise  to  pay  l'Iaintifi,  objections  were 
Iliade  hy  J)et'endant,  on  the  «^rouiid  that  it  was  inten<hMl 
tlieiely  to  prove,  by  paroi  testimon^',  a  promise  by  Défendant 
tu  [lay  the  debt  of  a  third  persoii,  without  the  proof  of  an\- 
iiieiiiiirandum  in  writing',  sigiied  by  Défendant,  containini;- 
siieli  pioiiiise  :  the  promi.se  in  writin^',  ref'erred  to  in  the  .said 
i|iiestiiiii.  not  containin^'  the  name  of  j'aul  !*^pon/a,  as  ereclitor 


nf  M.  r.  Lee 


claiii 


or  as  liavuie-  any  claim  a^anist  the  slii]).  Tlie 
'ilijectioiis  s(j  takeii  wi're  are'ueil  at  ciH/iif'fc  sittinys,  iielbre 
biiweii.C.  J.,on  the  lOth  Septemlier,  iNôT.and  were  o\-erruled 
hy  hiiii.  On  the  2nd  October,  1S57,  Défendant  nio\-e(|  to  i-e\  ise 
the  rulin<is  of  the  Chief  Justice  so  made.  On  the  l.'Jth  October, 
1N.")7.  the  Sujierior  Court  (Morin,  J.,  and  Chabot,  .1.)  ivfused 
to  ri'ject  the  (piestions  so  jiut.  l'Iaintifi"  submitted  interroca- 
tdi'ies  upon  fdils  ci  (iiiiclf'K,  to  Défendant,  of  which  Nos.  2 
uiid  •"!  were  couched  in  the  followinn-  words  :  2.  Did  vou  ever 
ackiii'wled^i-  to  owe,  and  i)romisi'  to  jiay.  to  i'Iaintiff  any  sum 
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oF  iiKtiicy,  t'iir  liis  work  ami  lalniur  <l<>n<'  aiid  jx-rForiinil  un 
lioai'il  tlic  '■  Dcrry  ('astlf  '"  Di'l  y<jii  t-ver  pn»iiiist'  to  |i;iv  lo 
l'iaintitt"  or  to  Ai'eliil>al<l  (.'aiii|ilM/ll,  on  liis  bt'luilf,  tlic  aiiioiim 
soiiiflit  to  lii'  rccovci'fil  liy  tin-  |»ivsi_-iit  action,  or  aiiy  aiiiMiuit 
oi"  accouiit  or  in  t'uU  ol"  tin-  >ai<!  work  aiiil  laliour  tloiic,  as  in 
l'Iaiiititls  tloclaratioii  all<-^'f<l.  on  Ixianl  of  or  t<J  tlit'  .ship  i.r 
Vfssfl  callcil  tliL'  "  Dt'rry  (,'a.stlf  '"  If  so.  state  wliat  aiudin.t 
you  proiniscd  to  pay  '  "3.  An.-  you  awari'  tliat  tlit-  vi>n.1 
called  '■  Dcrry  Castlc"  wouM  liavu  lit't-n  Sfi/A-d,  had  itnotlinii 
t'or  your  pronn'sc  inadi'  to,  or  in  |HVsciice  ot  ArcliiliaM  (  'anq  - 
l)L'il  to  pay  tlic  aiuount  of  JMaiutiH's  claini  .^  '  To  tlio  six-cm.! 
(HU'stion  lu-  answcrt'd  :  "■  llavin<;  l^'cn  advised  tluit  I  ani  imt 
Ic^ally  Itound  to  answrr  tliis  f|U<'stiou,  I  refuse  so  to  do.  T., 
tlic  tliii'd  "  tlu'  sanif  answer  a>  tli»-  la.'^t."  l'IaintitT  mi>\çd  tli.it 
tlic /Wr/.s  stati'd  in  tlii' second  and  tliird  (lUcstions  lu-  takt n 
"proroiifrssis."  At  tlic  licarin;/,  l>çforc  .Morin,  J.,  on  tliu 
25tli  Novciiilicr,  IS.'jT.  it  w.ts  contcndcd  liy  l'IaintiH",  tliat  tlu- 
proniisc  was  not  oiic  fallini;  witliin  tlic  p)"ovisions  of  tlic  St,i- 
tutc  of  Frau<ls  :  liccausc  it  w-is  niadc,  not  to  SjMjii/a  luit  to  L  r 
tliat  lie,  Dcfcnilaiit.  would  discliarj^e  Lt-e's  dcbt  to  l'iaintitf 
1/(1  lyrcd rt's  vs.  l'ursons.  l:\  M.  a;  W.  ô(il  :  En^f/i'oml  \<.. 
Kciii/on,  1  1  Al).  >.\:  Ki..  4:}s  :  linrlx,-  vs.  Jiiir/din,  2  Denio  40. 
2.  That  Sponza  liad  a  lien,  claini  or  privilège  iipou  thu  slii]i. 
with  il  l'ielit  of  sei/.nre.  for  tlic  aniount  <^)f  liis  account.  wliicli 
right  l>e  aliandoned  on  tlié  faith  of  Defcndant's  promise  t.i 
pay  liini,  and  tliat,  conscfpicntly.  tliatpronii.se  was  not  witliiu 
tluî  Statutc.  \\"iU)ii iif<  v.s.  Leitf:r,  3  liurr.  ISNtJ:  Houlilif,/,  vs. 
MUdc,  .'}  Msp.  (Si'i.  Ile,  niorcr)Vcr.  contfnded,  tliat,  cven  su])pii>- 
iiiy  tliat  it  did  l'ail  witliin  tlic  provl.-,ioiis  of  tlic  Statutc,  tlif 
nicmoranduiii  in  writinrç  of  tlic  iNtli  June,  1852,  could  lie 
cxplained  liy  pai'ol  évidence,  and  tliat  it  would  lie  vali^l 
tlioii^h  it  did  not  ^pcfifv  aniount  of  tlic  délit  of  thc  crcditoi-\ 
naine.  Taylor  nn  h'rnl.'.^  030,  937,  938,  939.  997,  1002.  Tliat 
tlic  refusai  of  Dcfi'iidaiit  to  answer  tlic  fpiestioii  on  /<7/7>  ri 
(li'ti(i<'-<  cstaMislicd  conclu.iivcly  tin-  proini.sc  niadc  by  liiiii  t^ 
pay  tlie  dcbt  sued  for.  On  tlic  part  of  Dcfcudant,  it  was 
contondcd  tliat  tlie  promise  was  onc  fallin<^  witliin  thc  provi- 
sions of  tlie  Statutc  of  l'iauds.  Tliat  no  mémorandum  iii 
writiiiix  liavino-  bccn  drawn  iip  by  wliicli  lie  liad  proiiiised  tu 
])ay  l'iaintitf  tlic  dcbt  duc  by  Lee.  he  w«Ls  not  bound.  Tliat 
tlie  mémorandum  of  tlie  IsthJnnc.  1S.52,  was  incomplète  aud 
iiisutKcicut.  Tliat  lie  had,  iiiorefnxT,  paid  *Jô45  ."js.  under  it. 
wliicli  was  more  tlian  lie  had  aifreçd  to  advance  (as  was  fullv 
ostablislicil  by  tlie  proof.)  That  thc  want  of  thc  niemoi-andiuii 
in  writiiie'  could  not  bc  supplicd  citlier  by  thc  answers  ef 
Défendant,  or  by  bis  refusai  to  answcr  thc  (jucstions  pm- 
pounded.   On  the    !lth  January,    I.S.5.S.  Morin,  J..  considerin^' 
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la- Cîisi- !us  oiu!  t'alliiitf  withiii  tlic   Statut»',  (k-livt'rLMl  tlit;    t'dl- 
liniT  jtuliriiii'iit  :  "  Cuiisidcrinif,  tlifit,  liy    tlif   laws   ol"  tliis 


iitiy.ainl  tlic  [)ractict'  t'ollowcd,  tlii- judicial  aiisucrs  i^f  tli 
ii.iitiis  tu  intorrotratorius  on    fuils  cf  urfuirs,  ov  thcir  rtil'usal 


to  illl>\V( 


rs,  arc  taiitaiiionnt  in  tlicir  etlret,  ou  sucli  actious,  t<> 
i.ssiciMs  in  writiuif  ol'  tlu-  ai>rccini'uts  oi'  l'acts  ackuowlnlm'd, 
>ncli  aiiswei's  ur  nHiniiativoIy  propoumled  in  tho  (|UL'.stinns 
iiiswcivil  ;  oonsidrrinn',  alsotliat  tlif  riylit  ol'  inti'riMi,^'itiu_n' 
iLirtiis  ou  ti'>f'<  <-t  iirticlrs  lins  not  Ikm'U  abolishod  by  tlic  in- 
triHluctiitu  of  any  portion  ol"  tlio  Statuto  ot'  Frau<ls,  l)ut  tliat, 
oii  thc  coiitrary.  tlu-  said  riii;ht  lias  hocn,  liy  tlic  Act  ol'  thc  I  2tli 
viariif  Hcr  Majcsty's  rciu-n  cliaittcr  îiS,  dcclarcd  to  ulitaiu  iii 
,a-tiiiiisof  a  commercial  nature,  any  law  toucliini;'  tlic  vulcs  ol' 
li'ucc  to  lie  observcil  in  such  cases  to  tlie  contrary  not- 
tlistaiidiui,' ;  tliat  Défendant  lias  rcl'useil  to  answer  to  tlie 
iid  aiid  tliird  iuterro<,fatorics  put  to  liiiii,  aud  to  whicli  an 

ic    pi-cscut  case,  a 
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atiiniiative  answer  would  liav(^    been 


in    tl 


Miliiiii'iit  [iroof  of  tlie  ay'reeiiient  or  promise  nientioned  iu  tlu^ 
iliflaratiou  ;  doth  déclare  tlie  said  interroii'atoriesr'o/^/'o'.s'f'.s  cl 
ih-i-n's.  and  doth  condeuni  Défendant  to  pay  to  Plaintitl',  for 
tlu-  causes  set  fortli  in  the  déclaration,  tlie  sum  of  £54  4s. 
witlii'Ut  iutercst,  ^:c/'  Défendant  appcaled  tlieri'froui,  and  tlie 
jii'l:4iiieiit  of  tlie  Court  of  (()ueen"s  iJeiich  is  couclied  in  tlie 
folli)\vin]Lr  tenus:  "  Seeino-  tliat  Appellaut  was  bouud  to 
answer  ail.  cacli  and  evi-ry  tlu'  intcrro^-atorics  propouuded  to 
liiiii  by  Hespoiid<'iit,  ami  tliat,  upou  liis  refusai  to  auswer  tlie 
s-Ciiinl  aud  tliird  of  the  iuteiTo^atories,  thc  same  were  iluly 
asul  piiipt-rly  takcii  ami  lield  />/■(>  <  r;///'r.s.s/.v  aud  as  an  admis- 
Mnji.  mithe  record  of  the  promise  rclicil  U[K)n  by  Res])ondeiit, 
Mipeiseding  ail  other  proof  in  writino-  of  the  debt  claimed,  aud 
lu  lin  wise  couriictiny- witli  any  of  the  ruli's  of  évidence  of  the 
law  nf  Ktii,dand  in  tliat  bidialf,  atid  that,  therefore,  in  tlu^ 
awanl  of  judu'Uient  made  by  the  court  bclow  in  favour  of 
Kispoudeut,  tlicre  is  no  error.  But,  secinn- tliat,  in  eiitorino'  u]i 
jiiil;:iiieut  ai^-aiust  Appellaut,  the  sum  of  £54  4s.  lias  been,  by 
a  L'ii'iical  iiiistake,  in.serted  as  brinij  the  amount  in  capital  of 
th'' >uiii  awarded  to  llespoudent,  in  the  stead  and  place  of 
iiôO  4s.  stati'(l  in  the  déclaration  and  particulars  as  beiiii;'  the 
■iiiiMiuit  i.if  the  debt  claimcil  by  Hespondent,  and  the  proiiii.se 
"f  A|ijiellaut  relied  upou  ;  it  is  considered  and  adjudy'ed,  that 
tlii-'  la-t  iud<xment  rciidered  in  the  Supcrior  C'ourt,  at  <^)uelicc, 
"Il  tlie  iltli  dav  of  .Januarv  last,  be  and  the  same  is  herebv, 
athriiifil:  autl  the  court  hère,  to  the  end  that  the  said  clérical 
listake  lie  correctcil  doth  liercby  order  that  the  sum  of  £54  4s., 
iiiv'i'tid  iu  the  juduiiient,  bealtered  to  the  sum  of  C5()  4s.  Aud 
it  i> bntlier  ct)usiilered  and  adjud^'cil,  that  Appi'llant do  pay  to 
II' -|"iiid»ut.  for  thc  causer  statcil  in    tlu'  said  déclaration,  the 
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siiiil  last-iiiciitiiiiit'd  suiii   ot'    tôO  4s.,  witli  intrr<'st,  IVmii,.  .jy^^. 

MImI  costs  ni"  suit  ;is    wcll   in  tlir   court    liclow    ;iH    ili    tlli'   CMiiit 

liriT,  vVi-."  (()  ./.,  |).  I.s:{. ) 

KkkI!  ;iuil  Lcnioiuc.  fur  llrs))iin(Iuit. 
l'itiMiiosi;,  for  ApiielliUit. 


SECURITY  IN  APPEAL. 

Collîl'  OK  \)ri:K\S   lÎKNCII,  IN  AI'I'KAI., 

MoutlVill,    7tli    .luui',    |S(iL'. 

Coriiin    Sir  L.    II.   LaFoNTAINK,    lîai't..   Cliicr-lustic".  l)t\.\i. 
.Mi:i;i:i)irii  et  Mo.vdki.ki',  .lunes. 

L.  M.  CoC'n.KK,  (Dft'dt.  and  ()])])t.  in  (-(lui-t  ladow.)  A|i]M'll,iiit  ; 
(iiul  Hou.  .loliN  Rosi;,  (IMaiutitt'  in  court  liclow, i  llr.s- 
])ondcnt. 

Uilil  :  Thaï  a  Dcfciidant  ami  ()|)|)iis;int  appcaliiiL'  f'roiii  a  jiii]'_'!iu'iit 
(li.siiiifi.siiiii  \\\H  <i|ii)(isiti(iii  t(i  tlic  scizni't'  nf  liis  laiids,  imist  '.'ivi-  .^cni- 
rity  tu  aiiîswiM'  tlic  (•oiulciunatidu  ol"  tlic  iiriiu'iiial  juil;_'iiieiit  in  ilic 
case  (h 

Ap])cll!int  liad  uusucccsst'uUy  tcudci-cd,  lict'oi'-  tlir  lluii. 
Mr.  Justice  Sniitii,  (.1.  S.  C.,)  und  tlic  lion.  Mr.  .lustic-'  l!ir- 
tliclot,  (J.  S.  C)  sccnrity  t'oi'  costs  ali>nc,  and  no\v  souylit,  liv 
jictition  to  liave  tlic  sccuiùty  ortci-iMl  dcclarcd  sutHcicnt.  It  was 
estai ilislicd,  in  su[)|)ort  ot'thc  pétition,  that  thc  principal  jn'lif- 
nient  liatl  not  hecn  appealcd  l'i'oin  :  tliat  landcd  prop,-rty. 
wortli  tcn  timcs  tlic  aniount ot  tliat  jud binent,  liad  liccn  si-i/ifl. 
undcr  a  \v)'it  ot'  jicri  farins,  and  still  rcuiaiiicil  undcr  sci/.iuv. 
and  tiiat,  l'roin  tlic  natui'c  ot"  tlie  judn-nicut.  Flaintiti"  liai 
niorcoN'cr  a /)'n7/«/';'x  '/''  j'omis  pi'ivilc^'c  upon  tlic  propcity 
scizcd. 

McCoiîD,  foi-  Appcllant  :  Tlic  proviso  of  tlic  2.')rd  src  nf 
ch.  77,  cou.  stat.  L.  C.,  rc(puriny  an  A]ipcllant  to  i^ivo  sceurity 
tliat  lie  will  "  answer  tlu;  coudeninatioii  "  iiiust  be  constriH''! 
as  iiicanini;'  tlic  condcinnation  ol'  tlic  jude'nicut  appcaled  t'roni. 
wliicli,  in  tliis  case,  is  foi-  costs  aloiu' ;  and,  tlic  principal  j'bL'- 
nicnt  not  licin^'  a]i]>ealc(l  Froiii,  no  sceurity  nccd  lie  eivm  t" 
answer  its  oondeniiiation  :  luit  cvcn  it  tlic  word  ■'  c<indeiiiiia- 
tion  werc  to  lie  interpretcd  to  iiieaii  tlic  ori^'inal  cou  leimia- 
tiou  in  tlie  suit,  Ap]icllaiit  would  still  lie  exempt,  uiider  tli'' 
sulisc(|Uciit  provisions  ol'  tlu'  aliove  section,  i'roiu  ei\  iiie' aiiy 
licavicr  sceurity  tlian  l'or  (!ost,  alonc,  upon  liis  declariiii,'  tliat 
lie  did  not  object  to  tlic  Jude-nicnt  <,dvcn  aeviinst  liiiii  beiiii,'- 
carricil    into  cti'cct  accoi'dine'  to  law,  a  déclaration    wliicli.  in 
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tliis  ciisc,  it  would  l)u  uiinecossury  an<l  aJiMinl  t<»  rniuirc,  in 
vifW  ot'  tlie  fiicts  tlifit  ApjK'lliint  rtiubl  not  ohji'Ct  to  tlie  jud^- 
iiiriit,  (tlif  principal  Juil^nit-iit  of  ciu-si.')  tlu*  delay  t<i  appoal 
haviiii^'  lon^  a^ro  olapscd.  and  tliat  tlif  ju«lj;iiu'nt  was  actually 
Iciii^'  c'un'iud  into  t'tfcct  nndcr  a  writ  of  t-xi-cution,  \>y  virtue 
ut'  wliic'li,  piopi-rty.  wortli  ton  tlnit-s  tlif  anxiiint  ut"  tlu-  con- 
.lriiiiiatii)n,  liad  lu'i'n  «lm/amI  and  still  ivniaimd  undcr  soizure. 
llinl  Appcllant  apiioak'il  truni  tlie  principal  jnd<;niL'nt,  ^iviiiff 
si'curity  t'or  costs  alono,  and  a  written  consfut  t<)  the  exécution 
di'  tlif  judoiiicnt,  and,  snhsecjuontly,  fik-d  an  opposition,  lie 
would  surely  not  lie  recpiired,  in  an  appeal  fruni  an  adverse 
judyiiient  upon  liis  o[)position  to  <,'ive  security  to  answer  the 
irineipal  eondenination,  else  lie  wouM  l>e  ^ivini;  fjreater  secu- 
rity to  appeal  froni  the  ineidental  than  tVoni  the  principal 
jii(li;iiH"nt  in  the  suit  ;  well,  in  the  prest-nt  case,  lie  clainied  to 
to  lie  virtnally  in  the  sanie  ])osition.  The  décision  in  Lanipson 
iiiid  Wurti'li!  was  piohahly  hased  u|ion  circunistances  différent 
iVoiii  tliose  of  thi  case,  and,  iis  report«-d,  can  forni  no  safo 
iniide,  liecanse  neither  the  circunistances  of  the  case  nor  the 
rcasoiis  of  the  décision  are  given. 

Lvi'LAMME,  R,  for  Res[iondent,  argued  :  That,  if  Opposants 
\\v\v  alknved  to  appeal  upon  such  easy  tenns  as  givin^f  secu- 
rity for  costs  alone,  e\  ery  Défendant  \v«»uKl  heconie  an  Oppo- 
sant, ami  then  an  Appellant  for  the  sake  of  indetinite  delay, 
and  the  ends  of  justice  would  lie  frustrated  :  that  the  eff'ect  of 
tlie  apiical  was  to  retard  the  exécution  uf  the  jirincipal  judfif- 
iiieiit,  and,  therefore,  the  security  should  cover  the  anunint 
of  tlie  iii'iiicipal  condemnation  ;  that  this  point,  nioreover,  had 
alre.idy  heen  decided,  in  1(S47,  \>y  the  theu  Court  of  A|)j)eals, 
in  tlie  case  of  Lainpson  and  Wurtele  (re|>orted  in  the  2  R.  J. 
]{.  Q.,  p.  2S1,)  and  this  décision  ouojht  not  to  l»e  disturhed. 

MoNDELET,  J.,  ilisKeiitievs  :  Aftpellant  does  not  call  in  (jues- 
tiou  tlie  principal  judgiiient,  and  I  can  see  neither  the  reason 
Mor  the  law  reipiirino-  hini  to  givu  security  to  answer  the  con- 
tliiiiiiation  of  that  jud^inent.  My  respt-ct  for  décisions  does 
mit  i,r()  so  far  as  to  niake  me  adopt  theni.  when  they  appear 
to  bc  ovidently  errt)neous. 

Dr\  AL,  J.  :  ])efendant  stays  the  exécution  of  the  principal 
judj^incnt,  just  asetiectually_  liy  an  appe  d  froni  the  jud<,jnient 
upon  liis  op|)()sition,  as  lie  would  havo  <1oiil'  lyan  appeal  froni 
the  |i]  incipaljuilonietit  itself.and  should,  thert-fore,  i>e  olilifrfd, 
in  t'ither  case,  to  oive  the  sanie  securitv. 

Mi:i!El)lTH,  J.  :  'l'hcre  niioht  he  cases  in  which  security,  such 

as  that  tendered  in  this  instance  would  he  considered  sufricent, 

hiit  this  doL's  not  appear  to  lie  a  cas»'  of  that   tle,scri[ition,  nor 

do   1   thiiik  that   the  ilecision  already  jjiven  in  Lîimpson  and 
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Wurti'k' slioultl   l>e  ilistur'io»!  liy  tlu'  contrnry  jud^^'iiiiiit  nf 
niciv  iiiajoiity  nf  tliis  court.  Pétition  ri-jocted.  0'  -f-^  ]>■  '"^'i  i 

T.  Mti'oni»,  l'oi-  AiiiMlluiit. 

LaFLAMME  tliul  LaKLAM.ME,  l'or  Kcspoiidollt. 


INTERVENTION  OF  ASSIGNEE. 

8ri'EKit)U  CuLHT,  Montréal,  22nd  Septeniliti,  ls(;;{ 
Cornni  I'.ehtiielot,  .1, 
Rose  va.  CorTi.ÉE,  et  C<)UTLI^;e,  Opposant. 

Ilild :  Tliat  ai\  a>.sipiiee  of  a  l'iaintill  caiiiKit,  liy  inutiiiii,  claiiii  tn  lie 
mudu  a  party  tu  a  i-aii.sf,  tlif  iiropiM-  coursi*  beiiig  tu  apiily  by  [iftiiioiitu 
intervono,  ho  beinj:  a  straiijiur  to  the  record. 

Tliis  was  a  motion  l'y  Kolx-rt  Conroy,  wlio  clainied  to  1» 
perniitted  to  appear  in  tlie  cause  as  tlie  cession iiahr  oï  l'Iaiii- 
titi',  for  the  purpdsc  uf  contesting  an  in.scription  (/r-  /"((/(.c  inail-' 
by  ()pp(»sant.  lietliune,  sliowin^  cause,  C(jnti'nded  that,  as  tlif 
applicant  was  a  strani^er  ti>  the  record,  lie  liad  no  ri^dit  t'i 
niake  a  niution  in  tlie  cause,  and  that  liis  proper  Cuurse  wu-i  t" 
proceed  by  pétition. 

VvAi  CiKlAM  :  It  is  necessary  liere  to  rej'ulatc;  the  jinijn  r 
niod  •  of  procédure,  and,  in  doin^  so,  the  court  iloes  not  lirsitat<- 
to  say  that  a  straiifjer  cannot  niake  a  motion  in  a  cause,  ami 
that  lus  tirst  step  i>u<^ht  to  l>e  to  pétition  the  C(nirt  to  be  allowi'il 
to  iiiter\eiie.  The  party  will  therefore  take  nothiiiif  by  lii- 
motion.  ^b)tion  rejected.  (7  J.,  ]>.  2iS4.) 

11.  and  (J.  Lafi.amme,  for  l'iaintifl'and  Ap[)licant. 

iSritACiiAN  Uetiiine,  for  Upjjosant. 


SALE.-DEUVERY. 

Sui'EUloK  t'oLRT,  Montréal,  27tli  ^hu•cll,  l>i<i2. 
Coi-am  Smith,  J. 
Li'ssiEU  r.s.  ^b\'Ei(;n. 


tlt^ll/ll      <l      ItllJ^^     I       ."lllll        llltlll      III  ^         I  C-r*  l/V'l       lin         IMl.T,      tllllj,       111..  ,j      , . --,- 

entitled  tu  lune  tlie  value  of  siudi  lut  dodncteii  froin  tlic  (irifrinal  prij  ih 
rciil  (il' tlie  lue  lots,  lîiit  he  is  t'iitilled  to  a  diiuinntidii  (ildiie-littli  ol'tlie 
Iiiircliiiso  lUdiU'y  of  tliewLolelivulot.'»,  under  the  action  <jititiil(iiniii(fri.-<.(l) 

M)  V.  ait.  l.-)(ll  ce. 
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TIii-  «licI.iiMtion  iillt'^fiMl  tliîit  I)ff»'n<lant  ha'l  lnni^lit  fivmi 
ri.iiiititr  tivt'  luts  of  laiifl,  cniitiiiiiin;,'  '.Ki4  acrt->,  for  tlic  sum  of 
ll4'>,  on  ac'couiit  of  wliifli  tlif  siiiu  of  £70  liad  Itceii  paid, 
It-aviii;,' a  balance  of  ,t(i(i  foi-  wliicli  tlie  action  was  l.roii^'ht. 
I).fi  ii<laiit  ailniittc'l  tlic  sale  of  tlie  lan«l,  l»ut  allt-p-il  tliat  lie 
hii'l  iitvti-  liL'i'n  put  in  posscssitaj  of  on»-  th».-  lots,  Xo.  22,  con- 
t;iiuiii;,'  2(M)  acres.  Tliat  tlie  sai<l  lot  was  wortli  £120,  ami  tliat 
lu-  IiM'l  a  ii;,flit  to  liave  saiil  suiii  <le<luct«.-'l  froni  tlie  suni  sued 
fur.  .iiid  t"  liave  tla;  smii  liy  tlie  deed  of  ><ile,  proinised  to  be 
\r.i\>\  by  Défendant,  reduced  to  tlie  extent  of  tlie  value  of  saicl 
i.t  of  wliieli  Défendant  did  iiot  obtain  possession. 

Vï.R  C'liîI.vm  :  'riii.s  i.s  an  action  for  tlie  l>alance  of  tlie  pur- 
clia.>ie  Mjoney  of  tîve  lots  (jf  land.  Tlie  tive  lots  were  bou^lit  en 
'</(»'•.  in  oiie  lot  of  {).'}()  acres,  and  for  tlie  sinn  of  £140,  on  account 
..f  wliicli  Défendant  jiaid  £70  ;  Défendant  only  got  possession 
lif  f"ur  of  tbe  lots,  l'iaintitl"  sued  liini  for  tlu*  priée  reniaining 
iinpaid,  and  lie  pleadeil  tliat  tlie  lot  lie  did  uot  obtain  po.sses- 
>i<jii  >'ï  was  tlie  only  valuablt-  one,  and  wortli  ail  the  rest  to- 
p.tiur.  liut  tbe  court  is  of  o[)inion,  tbat.jLS  ail  the  lots  weresold 
iL-ione  lot,  liUil  îov  one  priée,  it  must  V»e  con.sidered  tbat  tho 
wliole  five  lots  Were  purcbasi-d  as  b«.int(  of  equal  value.  Defen- 
■laiit  i>  lliei-efore  only  entitleil  to  a  iliniinution  of  oiie-fifth  of 
tli'.-  «iijifinal  price,  or  tbe  value  of  tbe  lot  lie  failed  to  obtain 
jH  •«■^t  .sM(jn  of.  Tbe  action  was  tbe  old  one  fjHOnto  minaris, 
.bi'l^fiuent  forsuni  sued  for,    less  one  tiftb  of  £140. 

ThkCoiut:  "  Considerin^'  tbat  Plaintitl"  batb  fully  proved 
ihat  lie  di<l,  on  tbe  i2tb  day  of  July,  1»52,  sell  and  niake  over 
t"  Défendant,  acceptini^  tliereof  by  Francis  Xavier  Bastian, 
h']>  l'';;ally  constituted  attorney  for  tbat  puqKj.se,  ail  thèse 
cvitain  lots  of  land  described  in  tbe  <leed  of  sale,  as  ail  and 
-iii<:iilar  the  certain  lots  of  land  Ix-inj^  c<»uipo.se<l  of  lots 
iiuiiib^r  12,  27,  2S,  in  the  Ist  rant^e,  and  lot  n*"  22  in  tbe  8rd 
raiif/e,  and  lot  n^'  20  in  tbe  4tb  rant^e,  ail  thèse  lot.s  situated  in 
tl,'-  Township  of  Litcbrteld,  in  tbe  County  of  (Ktawa,  and 
l».>triet  of  Montri'al,  containino-  934  acr»-s  of  land,  and  usual 
alji.wance  for  bio;bways,  witb  ail  and  every  tbe  nienibers 
aiid  appnrtenances  tbeiX'Unto  l)elonfjinf^.  at  and  for  tbe  price 
aii'l  ~uni  of  £140  in  tbe  whole.  and  on  account  of  whicb 
Pliiiitifl",  in  and  by  tbe  said  act,  ackno\vle<lged  Uj  bave 
rt.-ceivt'd  tbe  sum  of  £70,  and  tbat  there  now  reinains  due  on 
tlie  s;ile  by  Défendant  a  balance  of  £70,  witb  interest  thereon 
froiii  tbe  12tb  day  of  July,  1853,  accordint;  to  the  ternis  and 
conditions  of  the  sale.  And,  furtber,  considerinrf  tbat  Defen- 
'iaiit  liatb  fully  established  tbat  lie  D*;fendant.  bath  never 
1^-eii  j.iit  in  possession,  by  Plaintiff,  of  the  lot  n*^  22  in  tbe  3rd 
laiji,'.-  of  Litcbfield,  consisting  of  about  200  acres  nitjre  or  less, 
■^-'  v.ld  and  conveyed  by  tbe  deed  of  sale,  and  tbat,  by  reasou 
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tli<  rcof  iind  by  law,  Duteiulaiit  hatli  a  ri^lit  to  (U'iiiuinl  u  pdi'- 
respondiiii^'  rL'(luctii)ii  in  tlie  ])rict'  of  salu  Mccoi'iliiio'  to  tlir 
tenus  ot'  tlie  coiitract  ol"  sait".  Ami,  t'ui'tlier,  consitleriiinf  tliat  salr 
was  iiiailc  of  tive  lots  ot"  land,  oi  lilnc,  witliout  any  n'iV'riiici 
to  the  suporticial  c-oiiti'iits  ot"  the  four  lots,  oi-  witliout  aiiv  ili- 
duction  in  the  value  tliei'eot",  and  for  a  (juantity  of  land  sui  no- 
sed  tocontain  9!i()  acres  in  ail,  and  for  a  sin<fle  ])rice  statcd  as 
the  priée  and  value  of  the  whole  tive  lots  of  ^n^und.  And  tliat, 
by  l'euson  of  the  non-delivery  ot'  the  said  tive  lots,  Défendant  is 
entitled  to  cdaini  adinunution  of  one-tifth  of  the  whole  prier 
thereof  and  no  more,  to  wit,  the  suni  of  £2(S.  And  furtlnr, 
considering  that  Défendant  iiath  failed  to  shew  in  law,  or  liv 
reason  of  any  thing-  alleg'ed  in  the  perenipto'y  exception, 
pleaded  by  Défendant,  any  right  toclaiin  any  damages  iicyonil 
the  diminution  of  the  priée  of  sale  froni  Plaintitf,  or  to  have 
and  attain  the  conelusiojis  by  him  taken  in  said  exccptinn. 
The  court  doth  overrule  the  exception  of  Defendnnt,  and  ilutli 
condenin  Défendant  to  pay  to  Plaintitf  the  suui  of  £42,  liLini; 
the  balance  due  to  Plaintitt'on  the  sale,  with  interest  tliercun 
from  the  12th  day  of  July,  1S58.  And  the  court,  proceedinn- 
to  adjudge  upon  the  nierits  of  the  incidental  demand  nnult 
and  tile<l  by  Défendant,  doth  also,  for  the  reasons  assigmd 
above.and  by  reasijn  of  the  absence  of.ill  [)roof  in  su])])oit()f  tlir 
incidental  demand,  dismiss  tiie  incidental  ilemand.  ((i  /.,  p.  IS.S  i 

OriMET  and  MoHix,  for  Plaintif}". 

A.  and  W.  KoiîERTsox,  for  Défendant. 


RESP0NSI5ILITY  OF  COM»ON  CARRIER. 

Court  of  Queen's  Bexcii,  Montréal,  12th  Xovember,  l.S(i;i 

Corani  Sir  L.  H.  LaFontalne  IJart,  Chief  Justice,  DiVAl,,.!.. 
Meredith,  J.,  Moxdei.et,  J.,  Badglev,  J. 

David  Tohraxce,  ^7  (//.,  (Plaintitfs  in  the  court  below.)  A|i 
pellants,  and  Hu(!ii  Au, AN,  (Defemlant  in  the  ciniit 
bel(jw,)  Respondent. 

IHd  :  Tliat  a  coiiiindii  carrier  eau  liniit  liis  liiiliility  l<y  idiiilitioiis 
iiiKCrtcd  in  the  Bill  df  Ladinn. 

2ikI.  Tliat  a  coniiudii  carrier,  who  receivos  ^'oods  on  lioard  liis  Militer, 
is  Ilot  liatilo  l'or  'o.ssarisiii^  IVcjni  a  deluy  in  traiiislii[)iii(Mit,  owiiij:  to  ii 
s'iert  sliiiHiient  nf  tlie  ^uods,  w  lien  tlie  liill  ot'  i^adintxcontaiiii'd  a  rl:iiis(^ 
tluit,  if,  froin  any  cause,  the  sionds  did  not  jin  l'orward  on  the  .sliiji,  tin' 
8auio  sliould  lie  forwarded  by  the  next  steamer  of  the  saine  linc.  (1) 

This  was  an  action  brought  by  Plaintitls  against  one  of  tlu' 
owiiers  (»f  the   steamer,  /! /'r/Zo-Nirco/*,  claiming   .£1M,S  7s.  I  Id., 

(1)  V.  art.  IGTti,  ('.  C. 
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iliiiiiîiovs  foi  Lhe  loss  sustainod  by  the  deteiitioii  of  472  Ijurivls 
oï  lliiur,  ont  ot'  49ô  barrols  delivured  tu  tlu'  agents  ot'  tlie  stea- 
mer, Ivlmonstoiie,  AUaii  &  C'o.,  at  Montréal,  for  conveyance  to 
IjviTpool,  l)y  iliat  steamer,  in   Octoher,  liSôT.   The  Hour   was 


livei'etl  to  the  anents  'if  the  steamer  on  lioard  of  liglitei's 
|ii()\  ided  1)\'  tlieni,  at  Montréal,  and  a  liill  of  lading  was  granted 
iii  tlic  usual  i'orm,  as  shippeil  on  boai'd  of  tlio  Aniilo-Sti.vov. 
Tliat  Vfssel,  liowevei',  onlv  cari'ied  28  barrels  of  tlie  tlour  to 


J-.('r|Mi()l,  ani 


l   left   tiie    i-eniainder  at  Onebec,  where  it  was 


sttiivil  in  tlie  warehonses  of  the  steanier,  until  the  next  steamer 
lit'  the  C'anadian  Océan  Line,  the  Xartl)  Ann'i'lvd'n,  left,  a 
fiii'iiii^'iit  afterwards,  and  no  notification  of  the  détention  was 
uiviu  to  the  shippers.  The  23  harivls  arrived  at  Liverpool  and 
wci'c  sold  at  3()s.  sterling  piT  bai'rel,  the  then  market  priée, 
,it  whi'  "ate,  nioreover,  the  whole  cpiantity  had  heen  agreed 
td  Ir  sold  liy  the  agents  of  the  shippers,  bnt  which  sale  they 
wiiv  uiiahle  to  complète  owing  to  tho  non-arrival  of  the  floiir. 
Thf  i-esidne  of  the  iloui'  was  sulise(]nently  sold  on  its  ai-i-ival 
tur  louer  rates,  realising  a  Iosj  as  stated  ahove.  Défendants 
irlird  upon  a  certain  contract  whieh  they  set  up  in  the  pleas, 
littwceii  Kdmonstoni'.  AUan  &  C'o.,  and  the  tii-m  of  Routh  &  Co., 
ti)  provide  freight  \^y  i\w  AïKjlo-Sa.niii,  U)  sail  froni  Quebic 
(111  lOth  October,  of  20,000  bùshels  of  wlieat  and  1000  baire's 
lit' tlour,  provided  the  steamer  had  room,  the  wheat  and  Hour 
to  lie  delivered  on  board  the  lighters  of  the  steamer,  at  Mon- 
tivnl,  on  the  deman<l  of  the  agents,  and  they  fnrther  alleged 
tliiit  Routh  »l«  Co.,  had  sold  to  IMaintiH's  l'reight  by  said  steamer 
fur  500  barrels  of  said  Hour,  subjt'et  to  the  sanie  Cf)nditions. 
I»('t'rii(lants  fnrthe!"  set  up  a  clause  in  the  bill  of  lading  of  the 
l'iillowiiig  ténor  :  "  in  case  the  whole  or  any  part  of  the  goods 
slii]i|ic(l  herein  be  prexcnted  by  any  cause  from  going  on  said 
str.iiiicr,  the  owiiers  of  the  steamer  are  only  Ixanid  to  forward 
thnii  liy  the  succeeding  steamer  of  the  line."  They  further 
allrnvd,  tliat  the  405  barrels  of  Hour  were  lightered  to  Québec, 
with  ull  due  despatch,  and  su(;h  portion  thereof  as  the  steamer 
liiul  room  for  was  taken  on  board,  and  that  oïdy  such  portion 
;is  slic  conld  not  take  on  boanl  was  left  behind,  and,  after- 
wnids,  sent  forward  by  the  suceeeiling  steamer  of  the  line. 
Tlif  iipinion  of  Mr.  .Justici'  Berthelot,  on  rendering  judgment 
in  tlie  Superior  Court,  will  be  found  beneath. 

Hkiî'I'IIKI.oT,  J.  :   La  (luestion   soulevée   par   la  contestation 
est  ('elle  de  la  responsaliilité  du   commissionnaire, 


ou  coiiiiiion 


ni  ri'K'l' 


aussi 


jxrnr  ne  [las  avoii-  trans[)orté  de  Montréal  à  Liverpool, 
tôt  (|u'il  aurait  du  ou  pu  le  faire  (suivant  U   I)(>manileur), 


une  certaine  (|ua:itité  de  grains  (pi'il  s'était  oliligé  de  trans- 
porté pur  Inll  iif  [(nliiii/  du  7  octobre,  ISâT.  Kt,  en  second  lieu, 
jusipiVi  (juel  point  le   commissionnaire  peut  limiter  son  obli- 


ni 


fil  I"  ^ 
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gation  principale  de  travsipnrtcr,  en   inH(''rant  dans  le  cotuiais- 
Ki'nientil(ïs  restrictions  on  limitations  àcette  oljliiration.  L'action 
est  dirigée   contre  le  Dét'enileiir  seul,  conmie  eoiuinoi)  ('(irr'nr 
and  trader,  proi)riétaire,  avec  certaines  autres  personnes  incmi- 
nuos  au   Demandeur,  d'un  steaniei',  VA')u/lo-S(ix<)n,  eiiiplovi' 
par  eux   à  faire   leur  commerce  de   com'iiion   nirriers  ciitiv 
Montréal,   Quél)t>c   et   Liveri)ool.    Les    ])(^manil(îurs,   par   liMir 
action,  réclament  du  J3éfendeui"  £1SH  7s.  I  Id.  ]iour  (loimiiai^vs 
à  eux  occasionnés   par  la  nén-lio-once  du   Défendeur  de  trans- 
porter, par  le  steamer  li iKjlo-Saxon ,  4i)5   (piai'ts  de  lleur.  (jiir 
par  connaissement,  du  7  octobre,  1<S57,  signé  par  la  cnmpaj.'! 
Kdnionstone,  Alian  &  Co.,  agents  de  la  conipagni(!  propi  nHaiiv 
du  steamer,  dont  ils  étaient  meiiil)res,   s'était  obligée  (!<■  trans- 
porter de  Montréal  à  Liverpool,  par  le  vo^^age  alors  prochain  du 
steamer,  (pli  devait  laisser  le  port  le  10  octobre  LSo7.  Le  enn- 
naissement  contenait   la   restriction    suivante  :   "  In   case  tlic 
"  wliole  or  any  part  of  the  goods  specitied  therein  bc  pivvciitcil 
"  by  any  cause  from  going  in  said  steamer,  tlie  owncrsof  said 
"  steamer  are  oui}'  ]ioun<l  to   forwai'd  tliein  l>y  the  snecciihn^' 
"  steamer  of  the  line."  L'A  iK/lo-Sajon  laissa  le  poi't  de  (^)uélM' 
le  10  octobre  en  ne  prenant  à  son  bord  (pie  28  des  dits  (piarts, 
laissant  472  des  dits  (]uarts  pour  le  steamer  suivant  de  la  mèn 
ligne  devant  partir  15  jours  plus  tard.  Cette  dernic're  (piantit 
n'étant   arrivée  à   Liverpool   cpie   vers    le   conunencenKMit  d 
novembre  1857,  alors  (pie  le  prix  de  la   lleur  avait  baissé 
l^emîindeurs  r<';elanu'nt  comme;   donnnages  la  dittërence  entre 
les  prix  de  la  tin    d'octobre  et  du  conunencement  de  novenihic 
1857.  A  cette  demande,  le  Défendeur  a  ])laidé  que  la  compa- 
gnie   propriétaire    du    steamer,    par  ses    agents,  Edmonstonr 
Âllan  &  Cie.,  avait  contracté   le  24  septenda-e,  1857,  avec   In 
société  de  Itoutli  &  Cie.,  pour  le  fret  de  20,000  minots  de  lilé  et 
1000  (|uarts  de  fleur  par  l'^l  lu/lo-Sa.ron,  prurided  kJk'  Iihk  raoni. 
pourvu  (pi'il  y  eût  place  à  bord  ])our  cette  (piantité.   Les  iHtes 
quantités  devant  être  livrées  à  boi'd  des  Ih/litcrs  du  steamer  an 
port  de  Montréal  .que,  le  2  octobre  1857,  suiva  it  les  u.sages  dr 
commerce,  Routli  &  Cie,  avaient  transporté  aux    Demandeurs 
leur  droit  au  fret  susdit,  jus(prà  concurrence  de  500  ipiaits,  et 
aux  conditions  susdit(;s  ;  (|ue,  le  7  octobre  1857,  les  Denviideurs, 
])ar  suite  de  ce  que  de.ssus,avaient  délivré  à  Kdmonstone.  Allan 
&  Cie,  495   (|Uarts  de  fleur,  et  (jue  ces  derniers  avaient  siein' 
le  connaissement  (jui   avait  été   préparé   par  les   Demandeurs 
eux-mêmes  on  leurs   agents,  et  contenant  Texeeption   susnieii- 
tionn(k',  et   (pie   cette  (piantité   de  4!>5   cpiarts   fut  envoyée  n 
Québec  pour  être  mise  à  bord  de  VA  iKilo-Saxov  (pli  ne  put  eu 
pren<lr(î  (pie  23  (juarts,  et  (pie  les  autres  472  (piarts  restèrent 
11    Québec   pour  être  envoyés  par  le  steamer  suivant  Xurlli 
Aiueriean,  et  (jue,  sous  ces  circonstances,  les   Demandeurs  ne 
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pouvaient  avoii-  pins  do  di-oit  qno  ]{onth  &  Cic,  aux  droits  d(^ 
(|iii  ils  ('tfiioiit,  et,  qui  n'avaient  eu  droit  de  charger  lOOO  quarts 
î'i  liord  de  VAixjlo-Sd.con  (juc  coiiditioiuiollonicnt  et  sous  les 
rcsti'ictions  et  exceptions  auxquelles  ils  avaient  consenti,  lors 
ilu  citiitratdu  24  septembre.  Les  Demandeurs  ont  répondu 
(iriiéralement,  et  ont  prétendu  (pie  le  Défendeur  était  respon- 
salile  lies  donuiia^es  qui  leur  étaient  résulté.s  par  suite  du 
retardement  du  transport  des  472  (piarts  de  fleur,  tf)nt  connue 
il  aurait  été  l'esponsable  de  leur  perte  pendant  (pi'ils  étaient 
sous  sa  o-arde  et  en  sa  possession.  La  preuve  testimoniale  cons- 
tate les  faits  suivants  :  Que  le  contrat  de  fret  intervenu  le  24 
scpteinlire  1M57,  entre  Edmondstonc  AUan  &  Co.,  d'une  part, 
et  Mitchell,  lirokf'v,  \)owv  llouth  &  Co.,  n'avait  eu  lieu  qu'à  la 
condition  (pie  VAiu/io-Saxon  aurait  de  la  placeà  son  l)ord  ;  (pie 
le  transport  de  partie  du  contrat  de  fret  par  Routh  &  C().,aux 
Deiiiandeui's,  ainsi  (pie  fait  par  l'entremise  de  E,sdaile,  Jirokcr 
avait  eu  lieu  suivant  les  usages  du  commerce,  à  Montréal,  et 
(|ue  c'était  une  tivinsaction  de  tous  les  jours.  II  est  aussi  prouvé 
pai-  Kouth  (ju'en  chargeant  Esdaille  de  faire  cette  transaction 
poui'  lui  il  avait  dû  l'avertir  des  conditions  auxquelles  il  avait 
oliteiiu  le  contrat  de  septembre  1857,  de  Edmondstone,  Allan 
\r  C'o.  Scott,  l'agent  de  la  compagnie  des  steamers,  à  Québec, 
d'où  ils  devaient  partir,  s'exprime  ainsi  dans  sa  déposit'on  : 
■  The  reason  why  the  ilour  of  Plaintiffs  was  not  ail  sent  by 
'  ^1  luild  Sd.rov  was  that  she  was  fully  laden  with  other  freight 
■'  engageil  pi-eviously.  AH  the  Ilour  of  Plaintiff  that  the  Anf/ln 
"  Sdj'im  could  take  was  shipped  by  lier,  the  remainder  was 
"  shipped  by  the  Norfh  Amerivan  steamer,  tlie  next  steamer 
"  of  tiie  line.  When  I  .say  that  tlie  reason  why  the  flour  of 
"  Plaintitt"  was  not  ail  sent  Viy  the  Aiuilo  Saxon,  was  that  she 
"  was  fully  laden  with  other  freiglits  engaged  previously,  I 
"  luean  to  say  that  other  cargo  had  arriver!  and  l)een  laden  on 
"  heard  the  Aidjlo  Sdxon,  in  order  of  arrivai  and  in  conaec- 
''  linn  irlfh  flic  iiKnnnrduduvi  of  t/ie  cngtKjemcvts  for  f^liip- 
"  ment  received  from  Kd moniUtov.e,  Allan  Co.,  the  agents  of 
'  the  line  in  .\b>ntr(^al,  whei-e  the  full  cargo  for  the  ship  was 
"  engaged."  Nous  avons  ainsi  la  preuve  qu'aucune  né^gligencc 
lie  ])eut  (Hre  imputée  au  Défendeur  ou  à  ses  agents.  Il  était 
liien  compris  par  toutes  les  personnes  (pu  ont  été  parties  aux 
Contrats  du  24  septembre  et  du  10  octobre  1S57,  (pie  VADiflo 
Sii.rini  ne  jii'endrait  (pie  ce  (pi'd  pourrait  {)rendre  du  fret  retenu 
ou  engagé  ])our  son  voyage,  ^ne  la  livraison  s'en  ferait  aux 
agents  du  steamer,  à  Montival,  ]iour  par  eux  «"'tre  transporté 
a  'jiui'liec,  pour  y  être  mis  à  Ixird  de  C(^  steamer  ou  du  steamer 
suivant  de  la  même  ligne.  11  est  ('gaiement  prouvé  (pie  les 
Mirangenients  de  la  ligne  étaient  tels,(pi'il  fallait  alors  déchar- 
pT  et  chargei'  un   st(.'ame)'  en  trois  o.'  ';aatre  Jouis,  et  ipie  ce 


264 


RAPPORTS   JUDICIAIRES   REVISÉS 


n'était  qu'à  la  voille  du  départ  (ju'il  pouvait  être  oxactcinciit 
connu  combien  le  stetinier  pouvait  prendre  de  la  chai-^fc,  lois. 
que  le  nombre  des  passagers  était  conim  et  certain.  D'ailleurs 
David  Torrance,  un  des  Deniandeui-s,  a  écrit  ou  rempli  lui- 
même  le  bill  of  ladiiuj,  et  il  s'exprime  ainsi,  dans  sa  déjjositiou  : 
"  The  wliole  flinir  was  lightered  to  Quelxîc  with  due  desjiatcli, 
"  sa  f tir  (iH  I  hunv."  Il  n'y  aurait  donc  eu  ni  suri)rise,  (|Uiiiit 
aux  conditions  du  hill  of  [(idiiuj,  ni  négligence  à  Montival  de 
la  part  de  Edniondstone,  AUan  &  Co.,  ou  de  leurs  préposés  à 
Québec.  Si  la  Heur  n'a  pas  été  expédiée  par  VAvido  Saj'un  le 
10  octobre,  c'est  uniquement  et  sinqilenient,  parce  (|ue,  eoiil'or- 
mément  à  ce  cpii  avait  été  stipulé  et  prévu  ilès  le  24  sepienibie 
1S57,  la  charge  de  ce  steamer  était  conqdète  lorsque  la  tlcur 
du  Demandeur  est  arrivée  à  Québec,  h;  !)  ou  le  10,  après  n'avuir 
été  livrée  à  Montréal  que  le  7,  à  Edmondstone,  Allan  &  Cn., 
ce  (pli  ne  laissait  que  2  ou  8  jours  pour  la  rendre  à  Québec  et 
le  charger.  Il  n'y  a  rien  dans  tout  cela  pour  constituer  le  Dé- 
fendeur ou  lespx'oprieiaires  du  steamer  en  négligence.  La  con- 
dition insérée  dans  le  bill  ofladviuj  n'est  pas  en  contradictidii 
de  ce  qui  est  de  l'essence  du  contrat  du  fret.  Il  est  vrai  (pie, 
dans  ce  contrat,  celui  qui  s'obligea  transporter  est  responsable 
de  la  chose  qui  lui  est  confiée,  il  doit  en  prendre  tout  le  .soin 
possible  et  il  est  responsable  de  la  perte  par  sa  négligence  ou 
})ar  accident  autre  que  celui  de  force  majeure.  Il  ne  ])ounait 
prs,  dans  un  pareil  contrat,  insérer  valablement  une  condition 
(pli  l'affranchirait  de  la  perte  de  la  chose  résultant  par  exeiii|ile 
de  leakiuje  ou  hreakage,  parce  (jue  ce  sei'ait  en  contradiction  de 
l'essence  même  du  contrat  qui  l'oblige,  comme  je  viens  de  le 
dire,  à  prendre  soin  de  la  chose  et  l'en  font  responsable  vis-à- 
du  pro})riétaire,  mais  il  peut  bien  dire  :  je  transporterai  laclicj^e 
dans  ce  steamer  ou  dans  un  autre  qui  m'appartient,  cette 
semaine  ou  la  semaine  prochaine,  suivant  qu^' je  pourrai  prendre 
la  chai'ge.  Les  Demandeurs  ont  cité,  comme  venant  à  leui' 
secours  le  jugement  rendu  dans  une  cause  de  Hdrris  vs.  /v/- 
mo7idstone,  mais  il  n'y  a  aucune  analogie  avec  le  cas  actuel. 
Dans  ce  cas  là,  les  Défendeurs  voulaient  s'afi'ranchir  di'  leur 
responsabilité  de  la  perte  de  la  chose  qui  était  arrivée  caKsi'c, 
en  disant  tout  simplement  (ju'il  y  avait  une  condition  du  dill 
of  ladiv g,  qui  les  exemptait  au  cas  de  />;'ea/.y///(',  c'était  une 
contradiction  manifeste  de  leur  obligation  principale,  et  mie 
pareille  condition  est  nulle  et  illégale.  Pardessus,  vol.  2,  \>. 
542,  puis  ils  ne  se  donnèrent  pas  même  la  peine  d'explifiUiT 
comment  l'accident  était  arrivé,  et  comment  l'objet  ti'ans[)()rté 
avait  pu  être  cassé,  c'était  un  cas  bien  ditîerent  de  celui-ci. 
Dans  la  cause  de  Huston  vs.  Le  (ira nd  Tronc  égaleuicnt  citée 
par  les  Demandeurs  il  s'y  agissait  de  la  perte  île  ia  chose  à 
tran.sporter    i)ar  incendie  i)endant    (pi'elle  avait    été    laissée 
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iliiiis  les  liiuin-îirs  (le  lu  coiii|)!in'iiM'.  Cotte  dernière  })lai(lait 
(|u'('||('  1. était  pas  i-espoiisaljle  jjarce  ([ue  l'iiiceinlie  était  un 
accident  de  force  majeure,  ce  (|u'elle  ne  put  justitier  à  son 
ini|néte,  il  a]i]iaraissait,  au  contraire, ({u'une  <juantité'  di-  eoto'i 
satui'i'i'  d  liuile  laissée  dans  un  coin  assez  lon(>teni])s  pour 
s'ciitliLiiinier  avait  dû  être  la  cause  du  l'eu,  ce  (|ui  était  un 
acte  lie  négliijvnce  dont  la  compagnie  était  responsaMe.  I^a 
jUVM'iite  cause  ne  présente  ])as  un  cas  de  luVliociice  (jue  Ion 
jiuissi'  imputer  au  commissioiuiiui'e.  Il  s'est  s(!ulement  réser\('' 
]iar  mie  clause  particulière  de  son  contrat  de  transportei'  la 
chose  dans  un  autre  vapeur,  un  jieu  [ilus  tard,  suivant  iju'il  lui 
sciiiit  possible,  en  suivant  les  ai'i'angements  de  sa  lii^ne  de 
stciuiiers,  ainsi  (ju'il  était  alors  d'usage,  je  ne  vois  rien  daii,-. 
toute  la  preuve  etilans  les  circonstances  de  la  cause  (jui  ))uisse 
ivudre  le  Dé'fendeur,  poui'  cause  de  néoligence  ou  autrement, 
ivsponsaMe  (U's  dommaot's  (jue  le  Demandeur  l'éclame.  (^)uant 
à  la  somme  de  VJ  lOs.  (id.  payée  par  les  Demandeui's  au 
stciuiier  ^V"/'(>/r'o//,  pour  fret  de  Montréal  à  (^)uéliec,  dont  le 
DélViidcur  leur  a  t'ait  offre  avec  3ôs.  iK-  frais,  ces  deux  sonnnes 
(jivi'oiit  leui'  être  ]iayées.  ])Our  les  l'endioiu'ser  de  ce  ipie  le 
DétV'udeur  aurait  dû  payer  lui-même.  11  n'y  a  pas  de  ditliculté 
1' -dessus,  nuiis  l'action  ile\ra  être  déboutée  (|Uant  aux  dom- 
.ihiijes.  Le  jugemennit  «le  la  Cour  Supérieui'e  est  connue  suit: 
La  Coru  :  Considérant  que  le  contrat  intervenu  entre  les 
Demandeurs  et  la  société  commerciale  ])ropriétairi' du  steamer 
.l/)|//o  ^V^r(>7^  dont  le  J)éfendeui'  est  un  des  associés  au  moyen 
ilii  connaissement  en  date  du  7  octobre  l<S57,pour  le  transport 
ili'4f)r)  (piarts  de  lîeur,  <le  l\b)ntréal  à  Liverpool,  ))ar  le  steamei' 
Aiiiflo  Sd.ron,  sous  les  restrictions  et  conditions  mentionnées 
au  coiuiaissement,  n'a  été  ainsi  fait  de  part  et  d'autre,  que  ]iar 
suite  et  connue  suite  du  contrat  intei'vi'uu  le  22  Hepteud)re 
]>i")7,  entre  la  compagnie  propriétaire  du  steamer  Aiti/lo 
Sii.roi)  et  la  société  de  connnerce  de  H.  Routli  ivr  Cie  pour  le 
traiisjiort  jiour  ces  derniers  de  la  (piantité  di;  2(),()0()  minots  de 
l'Ié  et  1,0()0  ((uarts  de  tleur,  de  Montréal  à  Liverpool,  ])ar  le 
stcaiiu'r  Aiujlo  Saxoii,  à  la  condition  toutefois  i|u'il  y  eût 
l'iacc  à  bord  d'icelui,  lors  de  son  voyage  aloi's  proeliain.  I;i 
-■ociétiMle  Houth  &  Cie.  ayant  de[)uis,  savoir  le  2  octobre  bS.57, 
\tiidu  et  cédé  aux  Demandeurs  si's  droits  au  contrat  en  der- 
nier lieu  cité  du  22  septendire,  bS,')7,  ]iour  le  transport  de  ôOO 
i|uai'ts  de  Ileur  de  .Montrc'ul  à  I^ixcrpool,  sous  les  restrictions 
et  ciiiiditioiis  de  ce  dernier  coiitr.d.  Considérant  de  plus  que 
C''  11  est  ])ar  aucune  négligenee  (pii  puiss(!  être  imputi'e  au 
bel'ciidctir,  si  toute  la  i|Uantité  de  VJô  ipiarts  de  tleur  n'a  [m 
être  transportée  à  Li\erpool  par  le  steamer  Ainjlo  Suroii, 
mais  bien  pai-  suite  d'em])êcliements  prévus  et  «les  réserves 
>ti|iiilées   lors   des  ctnitrats   ci-dessus     mentionnés    du  22   de 


,^V 


2n() 


UAiM'oiîTs  jrixriAiHRs  nEvrsiîs 


s(']it(>iiilii'(^  et  7  octolire    1.S57,  oc  rjiii  n'rtiiit  pjis  coiitr 


UT' 


loi 


;i   l;l 

m- 


ni  n  cv  <|iii  est  de  rcssciici,'  de  pRivils  contrats,  et,  ]i;w  c 
s(''(|U('iit,  (|U»'  le  l)(''t'cnilt'ur  in'  saui'iiit  ("-tro  rcsponsalilc  (|,.s 
iloiniiia.y('s  (]ii('  les  Dciuaiidriirs  i'(''claim'nt  par  Inii'  actinn. 
]vniv  la  (liiiiiiiution  dans  Ir  pi'ix  et  la  val(  ur  des  472  (|uait>  i|r 
ilcur  lors  de  Icni-  ai'riv(''c'  à  Ij\t'i'poi)l.  où  ils  ne  l'urnit  tiviiis- 
])()i't(''s  (|U('  15  jours  a]iivs  jiar  le  steamer  Nort/i  Anirrintu, 
A  d<>l)()iité  et  (léhonte  l'aotion  des  Deniamleurs,  f|uant  à  ci-tti' 
])artie.  Kt  ad  juo'cjint  sur  la  partie  de  l'action  pai-  lar|U('ll''  1rs 
])einandeui's  réclament  du  Déi'endenr  la  somme  de  iU  !0~.  ."(|. 
Et  considérant  (pie  le  J)ét'endenr  en  a  t'ait  et  consio'ii/'  les 
offres   devant  cette  cour   avec   XI    lôs.   d('   frais  a  adiu;L;'i'   rt 


es  aux 


which 


djui;'(>  (|Ue  les  dites  sounnes  ainsi  dé])nsées   soient  ]rAyi' 
J)emandeni's. 

'l'Iie  Appellants  aru'ued  in  a])pi'al  t'iiat  the  judirmeut 
lias  Iteen  renderi'(|,  and  wlierehy  llespondents  liave  heen  exniir- 
rated  iVom  liability.  is  erroneous  and  ou^'lit  to  lie  i-eviTsi'i], 
The  général  ]irinci])le  a]>]ilical)le  to  the  case  may  lie  thus  statnl  : 
"  A  carrier  is  lionnd  not  only  to  transjiort  the  (ronds  enti'Ust  ■■! 
"  to  him  sat'elv  luit  to  do  so  witliin  a  reasonable  time,  and  lie  i- 


liound  toaccount  for  the  value  at  the  exi)iration  of  that  ti 


mil', 


M'ill    111 


"  It  is  as  mueh  a  ])art  of  liis  conti'act,  as  to  deliver  tl 
"  jfood  condition  ;  and  in  commercial  adventures,  time  is  miu 
"  of  the  éléments  upon  which  tliey  are  undertaken,  ami  enii- 
"  troKs  the  i-esnlts."  Flanders,  ^  .'ÎK^.and  vide  liaflihonc.  vs.  y<iil. 
4  Louis,  K.  ')(')'■].  As  to  the  lialiility  for  the  décline  in  jirice,  tlir 
])r(.'tensiou  of  A])pellants,  while  reasonnable,  is  sust.'iined 
authoi'ity.  "  Thus,  wliere  the  décline  in  priée  happened 


IV 


ilnniii;' 


<lelay  in  transjiortation,  for  which  there  was  no  loe-al  exe 


use, 


the  carrier  would  no  doulit  be  liable."  Hedtield,  <>n  Riiil if(ii/>'. 
■âge  284,  ii  124.  In  Louisiana,  in  an  analoifous  case,  the  carrier 
was  held  liable  for  the  décline  in  price.  "  If  the  owners  of  a 
"  steamboat  aj^'rei'  to  transport  e()0(ls,  and  sufi'er  their  captaiii 
"  to  départ,  without  them,  they  are  liable  in  (him!V;4'es  bir  tln' 
"  ditîerence  in  value  of  thegoods  at  the  time  of  its  arrixal  au.l 
"  that  of  the  arri\al  of  the  boat  in  which  they  were  to  liiivr 
"  beeii  shipjied."  l^owiy  v'v:  N'ouno',  1  L.  288.  Is  then*  anytliiii^ 
in  tlie  facts  of  tins  case  then  to  withdraw  it  fi'om  the  a|i]ili- 
cation  of  thèse  authorities.  and  exonerate  the  carrier  fi-oin  tlu' 
conse(Hience  of  his  own  iK'glect  {  The  ApjM'Uantscontentl  tluiv 
is  not.  'i'he  Kespoiidents,  by  their  plea,  ph^aded  in  defeiice  to 
the  action,  1  st.  that  a:  conti'act  note  by  the  intervention  nf  ii 
broker,  had  tieen  made  between  the  at^ents  K.  A.  &  Co.,  ainl  a 


mercantile  tirm  of  Itouth  \"  ('o.,  to  |iroviiie  freieht  by  tlir 
Aiif/ln-Sii.roii,  to  sail  from  Québec  on  lOth  (  )ctober,  of  20,1100 
bushels  of  wlieat  an<l  lOOO  bai'i-els  of  ilour,  "  providi/d  tlii' 
steamer  had  room,"  and  that  Kouth  t.i'^  Co.,  had  sold  to  Appil- 
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l.iiits  froifflit  l>y  suid  stcîunor  i'oi'  ")00  Imn-cls  of  lloni'.  snliicot 
tu  tlu'  sîUiie  conditions;  and  2ndly.  tli.it  a  chmsc  in  tiic  liiil  ot" 
lîidiiij^'  cxoncratcd  Kr.s])on(Ii'nts.  'l'Iic  A])])('llants  niaintainrd 
witli  regard  to  tlu'  iirst  lirancli  of  tlic  dcrriisc  :  Ist  Tliat  tlicsc 
tracts  cannot  lie  Ico-ally  invokcd  in  tliis  cause,  liavinif  liccn 


Cl  m 


llICl'O-fl 


1  in  tlic  l>i]l  of  ladii 


li!'. 


The  st'tt!('<l  l'ulc  is  tliat  wlicn  a 


(•niitvact  lias  iiccn  roduccd  to  wi-itiiif^',  it  is  undcrstood  as  cx- 
piTssin^' tlic  iinal  conclusion  of  tlic  contractinj^' parties  and 
i'ulh'  acccptcd  as  incri^'iiie'  ail  prior  nc^fociatioiis  and  nndcrs- 
t.iiidiiiOT  wlictlicraoTccini;'  or  inconsistciit  witli  it.  "  Smith,  ai) 


l'iiiilnicts,    27  nott 


AU 


contciiiporaiicons  wntiiii;s  rcdatii 


IL!" 


t(t  thc  saine   snlijcct  niatter   arc  adniissilile   as  évidence  ]a'o- 


viih'( 


1  only  tliey  are  ot"  e(|Ual   soleiiinity    ^vitll    tlie  princi] 


«al 


ildcuiiieiit,  and    tliat  no  oral    t<'stinionv    he  l'ciinired    loi-  tlic 


purpose  ol'  coniiectiii!.';  tlicin  tliercwitli."  Tayloi 


1)1) 


,1 


2,  ^  .S2().  A  siniilar  rnle  is  to  hc  fouiid  in  tlic    t'reiicl 


rnlt'ix'c. 


1  law, 


'  Kii  iréncralc  ancune  pièce  jirivcc  ne  saurait  j»rcvaloir  an  con- 
••  iiaisseiiicnt.  Elle  ne  ]ient  rcni]iorter  sur  la  ]ireuve  ])nl)li(|ne 
"  (le  cet  acte."  l^)onlay,  J'dly,  2.s:i,  vol.  2,  ihit  slionld  tlic  court 
lie  dl' opinion,  tliat  tlicse  contracts  are  adniissilile  évidence. 
A]ipellaiits  conteiid  tliat  tlieyniakcin  l'avf.'-  of  tlieir  preten- 
siuiis.  Tlic  contract  lietwccii  lûaitli  and  Ivl'.i  /nstone,  Allan  \v 
Cil.,  it  is  trne,  was  conditional  npon  tlicre  licin^  room  in  tlie 
steiiiiier  for  tlie  tlonr,  but  it  was  to  Ke  delivered  n])on  thc 
iliiiiaiid  of  thc  ae'cnt  at  Montréal.  .Sueli  dcniand  was  tlu'ii  a 
ijistiiict  déclaration  tliat  tlierc  was  i-ooni  in  thc  steamer;  and, 
in  accdidance  with  sncli  a  deniand,  thc  tloui"  was  delivcrod  to 
iiml  assuiiied  by  tlio  carrier,  wlio  tlicn  liecame  lionnd  to  cariy 
it  li\- thc  A  iHilo-Sii.roii  on  lier  theii  vovaec.  lint,  to  tui'ii  to 
tlic  st'cond  branch  of  thc  dcfence,  viz:  thc  condition  in  thc 
liill  of  ladiiio-,  Appcllants  maintain  that  tins  cxce])tion  does 
net  excludc  thc  carrier  froni  liabilitv  for  liis  ne<>'li(.''encc  and 
iiiiscniiduct  is  not  carryinfr  tlie  ilonr  by  tlie  Ani/lo-Sd.rDn.  Tn 
tlic  eye  of  tlie  law,  thc  tlonr  must  be  rce-arded  as  bcitief  in  fact 
lin  hoard  of  tlie  said  steamer.  It  was  in  thc  custody  of  thc 
cairier  and  in  his  lightci",  and  lie  Iiad  eranteil  a  bill  of  ladinn-, 
ilcclariiie'  it  to  be  shipped  on  lioard  of  tlio  Aiujln-iidxov.  "  If 
tlie  iiiaster  receive  o'oods  at  tlie  i|uay,  or  sent  lus  boat  for 
tlieiii,  his  rcsponsiiiility  coninieiices  with  thc  rcccijit."  Abbott, 
iKi^v  42(i,  (ith  Amer.  Kdit.  (JU")).  'l'Iic  Hcspoiidnits  receivcd 
tlie  i^'iiiids.  and  ail  tlie  responsibilities  of  thc  carrier  with  reeard 
tn  tlie  Ilonr,  had  in  fact  ome  iiito  force,  and  werc  tlien  imiiie- 
'liately  opcratixf  and  effective.  The  Kes|ioiidents,  howcver, 
siek  tn  a\!iil    thenisei\-es,  in  order  to  relicx'e   tliem  froni    tliis 


resjMiii^iliility,  of  thc  l'xception   in 


th 


if  la.linu-.    With 


reyaid  to   tliis,  iiowex'cr,  it  nuist  be    borne    in    niiiid.  that   thc 
Ciiriier  is  boiiud  if  he  seeks  ti)  take  ad\antae'e  of  aspccial  c^xcep- 
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tioTi  to  provc  iKit  (iiily  tluit  tin-  cause  <tf  tlie  loss  \v;is  witliin  th. 

oxc'i'ption,  ])nt   ulso  tluit  tln-iv  was  on  liis  jiait  iio  iU'frli;.ft'ii( r 

Wiiiit  ol' ilur  cîUT,  (  Ji'fciilcaf.  vi.l.  2.  >i  '2\'.f.  What  tlicn  iImis  tli-' 
caiTirr  assinn  as  a  sulHci'iit  i-iasmi  for  lii-iiifriiin-  him  witliin  tliiv 
(■.\C('])ti()n,  ami  justifyiii^'  liiiii  fur  iicit  cai'iyii.^  tlif  tloni-  l'V  tlmt 


ti'ip  ol'  tlic.l  /"//"  N 


ii.i'dii 


Oiily  tliat  h.-  Iia.l  tillr-l  u|.  tli 


(■  \ 


witli  otlirr  tVtinlit.  Is  tins  ••  a  caiisi-,"  surticifiit  to  fUtitlr  liiiii  t. 
tlic  liciu'lit  ol'  tlii'  cxcfptioii,  ;in<l  to  pt-riiiit  liiiii  to  can y  tin 
L'Oods  to    tlir    ilrtlMJiR'Ilt   aii<l    witliout    tli<.'    kliowlfiIiTc    of   tin 


owiicr,    on   anotlicr    vcss» 


■1   aft. 


a  coiisKltialile    ( 


i.-l 


i\- 


A])])cllaiits  suliiiiit  tliat,  «'veTi  if  v,  .•   assuiin-   tliat   tlic   can 
c'oiilil  so  !•(  strict  liis  lialiility  as  to  avoi<l  rt-spoiisiliility  fur  1 


HT 

ii> 


OWII     lli'n'IlH'i'llCt 


a   iiniiosition 


whicl 


1    caniiot    Im-    <li';"ciii|t 


accordiii^  to  tlu-  jiriiifiplrs  \\  liicli  pn-vail  in  our  law,  tlu-  caii^r 
st't  up,  is  iiot  sucli  a  eau-"'  a>  was  cc^ntiMiiplatril  l'y  ttir  woiiK 


)f  t 


le    i 


.\CH']itl 


ou. 


Iir  r.\lil-f 


-l'ill 


aiiv   causL'.     can   nnlv 


Icn-ally  and  l'casonalily    int<  rpn-tc-d  to   nu-an  a  cavisc   indf|MM 
dant  of  tlir   1 


1)1' 


•t.  will.  or  control  of  tlic  canifi-.  and  tliat 
liis  iiH'iv  Hllinii'  un  of  tlie  vt-ssel  witli  (nhcr  ifoods,  was  imt 
such  a  cansf  as  to  rNont'ratf  liini  froni  his  ctjniinon  law  lin- 
li'lity.  Tlic  «loctrim-  laid  down  in  l'aidfssus,  vol.  8,  \y<v^f  1!'!". 
n'''  72(î,  wlicn  ti'catinf,'  of  tlu-   di-livciy  of  i^iiods  in  port. 


liiav 


lie  ('itt'(l   in  illustration  of  tliis  vii-w 


Tl 


H'  ca 


ptai 


n    is    Im.uii 


to  dclivcr  tlu'  nit'rcliandi/.f  to  tlu-  consiifn<-çs  indicaîfd  to  1 


II! 


witli 


lin  tlic  dflavs  accorde 


nidoadin 


Ir 


t^"  (i  111(11  ihs  (jae  tu's  ciiiisis   tiitief 


tlif  aiTivcnicnt   oi'    usa''» 
i iitle/if ikIii itft'K  (h-  sii 


nr 


loiifi'  iiii  (II'  SCS  ftiits   lie  1(11  ciii  jt'rlii  lit.     Hcrc  no   siicli   indi- 
pcndant  causes  arc  even  prctcndcd  to  cxist. 

UlTCHlK,  for  Kespon<lcnt  ar^'Ued  as  follows  :  It  will  l'e 
liornc  in  niind  that  in  thc  ytar  ISôT.  tlic  stcaniship  of  tlu- 
linc  to  wliicli  the  AmjJo  Sujon  l'eloncfcd  stop})c<l  at  (^)uclice. 
not  coniin^f  up  to  Montréal.  Tlie  principal  frci<fht  en^'aifeuients 
wcrc  howcver  niade  at  Montréal,  tliroufdi  the  aïo'uts.  VA- 
nionstone,  AUan  ^:  C'o.  ()\vin;f  to  tliesc  cii'cunistances  and  t.i 
tlio  fact  that  the  nuniher  of  stccrafrc  ]iassenrjers  (hy  tin 
nuiuher  of  wlioni  the  capacity  of  the  sliip  foi-  freifiht  u";i> 
niatei'ially  attected)  was  not  known  previ,>iis  to  the  vesse]  s 
departure,  it  was  ahsoluteh  nocessjirv  tliat  frei<rlit  should  le 
en^ao-ed  conditionallv.  'l'Iie  iiractic<'of  conditional  en'fai:eiiieiits 
ol'  frciiiht    was  coiiseiiuentlv    adojite.j.    To  iniard    ay-ainst  tli'' 


1 


)OSSllll 


lity 


of  niisunderstandinL'" 


e  owuersof  the    steaiiieis. 


in  the  [uvseiit  instance,  niade  it  an  cxpi'ess  condition  wlicii 
the  frein-ht  was  orie'inaliy  enj^nijfed  i,y  Rae  A:  Mitrliell.  tin' 
hidkers,  that  tlu'  llour  would  «inly  lie  takeii  '■  jirovided  tlu' 
steamer  lias  rooiii.     'l'his  limited  and  conilition.d    iie;lit   t"  tin 


carriai^e 
k  C'o.!  t( 


11 


au'  at   a  ceitain  rate  was    tran>fen-ed  hv    K-ut'n 


Ap])ell 


int^ 


X 


o  meatcr  riirlit  could  lie   assigne" 


Ihv 


DE    LA    PROVINCE    DE   yUÉHEC. 


•2<i!) 


tlii'  fiiniitT  Hnii  tlmii  tliut  wliich  tlio}'  tliL'iusi'lves  possossoil. 
Tin- iii-iuiiijil  conti'îK't  conscntfil  to  liy  tln'  a^Tiits  of  tlic  linc 
ut"  >tt;iiiisliijts  forcsiiw  tlic  iiKist  proliiiMc  rciison    wliicli  luinlit 


•rate  afiiilui'c  tncarrv  '«v  tlu-  '  An-i-Io  Saxon  "  n-a ni  nf 


ICIllll, 


ail' 


th 


uinliTtakiiin'  was  accord iiin-ly  coniliticuicil    iipon  tlu'i'c 


ln-iiii,'  nmiii  in  tliL'  steamer.  Tlu'  liill  of  huliny  l'untaiiis  tli 
MiiiK'  l'iiinlititin,  altliona'li  thc  tenus  ai'i"  niore  n-eiieral,  so  as  to 
C'uver  otlier  ])ossil)le  causes  ot"  «letention.  'l'iiis  liill  of  ladinif 
was  |ire]ian'il  ivaily  Foi'  si^niatufe  liy  A|t[)elaiits  tlieiusclves  in 
tlieir  own  otîîce,  tlie  written  portion  liein^-  in  tlie  liamlwritin^' 
lit"  .Mr  David  Torrance,  one  ol"  Ai)]iellants.  Tliat  <;'entleinan 
virtually  adniits  tliat  the  liill  ot'  lailin<f  was  inerely  tlie  Kiiifc 
iif  tlir  pri-vioiis  contiiU'ts,  for  lie  says  tliat,  liet'ore  si^niny-  it, 
tlie  aifi-iits  iniist  hâve  lieen  nutitied  ot'  the  traiisfer  to  his 
tinii.  'riiere  was,  tlu-refore,  no  déception  (<r  sur[irise  on  tlie 
pai-t  ot'  the  <)wners  ot'  the  steaniships  or  tlieir  agents,  and 
the  liahility  of  Respondent  foi'  the  d'Uiia<^-es  clainuMl   in   tliis 


case  nmst  dt-pi-nd  siniply  upon   the  answei 


to  tl 


le   (piestion 


liail  the  "  Ani;lo  Saxon  '  rooni  for  A[)i)ellant's  tlour,  or  not 
Tlie  évidence  of  Scott,  the  slii|»pin<f  clerk  at  Québec,  is  con- 
clusive  u]poii  this  point.  He  states  distinctly  that  the  ship  was 
t'ully  laden  with  car<io  previously  en<;'an'('d  :  that  she  took  ail 
uf  tlie  tlour  for  which  she  had  rooiii.  The  le^-al  position  of 
UeS]>oiideiit,  as  a  coiiinion  caxTier,  is  prtcisely  the  saiiio  in  tlii.s 
ca.M.',  un<ler  the  conditional  eiifjao-enient  entered  into  hy  him, 
as  it  would  hâve  heen  had  he  refused  to  carry  tiie  flour  \>y 
the  "  An<flo  Saxon.  "  In  that  case  an  ac*^'on  of  daniiiii'es  would 
niily  hâve  lain  a<>'ainst  hiin  upon  ])i'ooi  that  the  ship  eitlier 
wa.s  Ilot  fuiiy  laden  or  that  she  hail  aecej)ted  car^^'o  teiidered 
suhsoipieiitly  to  the  deniand  of  Ap[iellants:  in  other  wonls, 
tliat  it  had  been  in  the  jiower  of  Res])ondeiit  to  take  the  llour 
mi  liuanl.  The  évidence  of  Scott,  provins-  conelusively  the 
iiiahility  of  Respondent  to  carry  the  ilour,  tor  the  reason  that 
tiare  was  no  rooni  for  it,  would,  in  such  an  action,  hâve  exo- 
iierated  liiin.  It  canuot  be  less  effective  in  the  })resent  case. 

.Moni)i:let,  a.  .t.  :  My  opinion  on  this  ca.se  is  :  Ist.  'l'hat  the 
cniitraet  with  Routh  &  Co.,  of  which  i'iaintiti's  becanie  trans- 
frrpi'  eaiiuot  atî'ect  the  nndertakiny'  of  Deft'ndaiit  in  fa\(H-  of 
Appellants  to  transport  to  Liver}iool.  the  4lt5  barrels  of  llour 
as  a^rced  by  tho  Aiu/lo  Sn.i'nn.  The  two  contracts,  ai'e  in- 
«l'^peiident  of  ono  aiiotlier  ;  2nd.  the  Word  "cause,"  can't  inean 
(///y  l'iiiisc  whatever,  becau.se  it  would  nitaii  aiiy  cause  which 
Appellants  could  create  tlicniseln'!^,  which  would  be  ahsurd  : 
It  iiinst  niean  or  does  inoan,  a  causa  beyond  Defendaiit's  con- 
tT'il.  a  reasonable  cause,  moreover.  I  ain,  therefore.  of  opinion 
the  jud^nieiit  of  the  court  lu  low  sliould  be  reversiMl,  jnid  jud(f- 
iii' lit  ivndered  for  Api>ellant  l'or   the  ,tjr'l''S  7s  ild  as   claiine(l 


•)7 


0 


K.M'i'oins  .iii>iri.\ii(i:s  |{l;vlsI^s 


in  tlioir  (Iceluriitiini.  tou-ctlicr  with   costs   iii   tliis  îuhI    iu  t! 
CDUl't  liclow. 


.Mk1!I:i»itii,  .1.  :   1    tliink  that  tl 


IIK 


Ifflllfllt  of  thr    Su 


|.,'i'i,,r 


Court,  ainl  tlu'  rcasoiis  aKsi^-nud  in  support  ot'  it  \>y  Mr.  .lus- 
ticc  l-)i:i{'l'lli:i.()'i',  art' rii^lit  :  ami  I  ]iro]iosf  to  confiiir  tlh'  tVw 
olisrrvatious  1  aiii  aliout  to  inak»',  to  tlir  ]ioiiit  ur^^'il  \>y  Ap- 
pcllaut,  as  to  tlic  iimdinissiliility  ol'  l'viik'iicc  rt'spi'ctiii;,'  tln' 
C'oiiditional  l'n'inlit  ('n^'a<frinriit,  ln'twct'U  Kcspondt-nts  aiiil 
H.  l^iutli  i^'  Co.,  and  rL's[)L'ctin^  tlie  translVr  ot"  a  part  of  tlu' 
rii^lits  ot"  II.  Koutli  (S:  Co.,  undor  that  t'U^fa^'onit-nt.  to  Aiipt!- 
laiits.  Tlie  lattiT  ri'ly  U|)on  tlic  ridr  "'  that,  whon  a  contract 
"  has  Ih'cu  ri'(luci'il  to  writiii^',  it  is  undcrstood  as  t'Xjir'ssinif 
"  thi'    tin.al    coiichision   ot'   tlic   contractin^-   |iartirs,  and   t'ully 


acci']itt'd  as  nicr^'ino-  ail  prior  iic^'ociations  am 


1  undt 


ni<;'s  wlK 


tlicr 


af>'ri'cii 


1"'  or   iiK'onsistcnt  witli  it.'"  Tliis  l'i 


rstau' 


ll<'  is 


doulitl 


•ss  a  iiiost  salutaiy  oi 


le 


ait  hkf 


itlicr  y 


t'iirral  rulc.<  it 


is  sulij(.'ct  to  cri'tain  c.xceijtions,  and  onc  ol'  thoso  exccptinns 
is  :  "  'i'hat  paroi  évidence  niay  in  ail  cases  of  doul)t,  he  addiu'cl 
"  toexplain  the  written  insti'unient,  or  in  other  words  to  enalilr 
"  tlu;  court  to  discovei'  the  iiieanino- ot'  the  tenus  eniploy<d, 
"  and  to  ai)ply  tlieni  to  the  facts.  (  1  )  The  Ap[)eIIants  theniseivi's 
contend  that  "  The  expres.sion  aiii/  cauxc  can  oniy  he  le^'ally 
"  and  l'easonalily  inter])reted  to  niean  a  cause   independent  nf 


le  nirre  \vill  or  contn 


.f  tl 


le  carrier 


and 


that 


:ii>    lllriv 


I  a 


"  tilliiiif  up  ot'  tlie  vessel  with  otlier  o-oods,  was  not  suc) 
"  cause  as  to  exonerate  hini  t'roiii  las  coninioii  law  liaMIity. 
Jn  short  Appellants  contend,  in  etl'ect,  tiiat  the  words  "  any 
cause"  in  the  bill  of  ladin^-  niust  l>t>  understood  as  iiieaniiiû- 
uni/  ri'iimnniJih'  cuiiki';  and,  heiice,  it  becoiiies  nocessary  tu 
kiiow,  what  the  parties  ineant  by  "////  rcaHomiblc  cuvxr.  aii'l. 
l'or  tins  purpose,  1  think  wi-  may  well  ret'er  to  the  eni;a<,'eineiit 
t'or  t'reii;ht,  in  coiisetiueiice  ol'  whicli,  the  bilI  of  ladin^  was 
nia<le.  But,  even  if  we  liad  to  décide  the  case  irrespecti\e  ni' 
the  eiiii'iiKLi'ei lient  t'or  freii^'hts,  J  think  the  exception  in  thf  l'ill 
ol'  L-idiniX.  read  i)V  the  Ii<>'ht  of  the  surroundiiii''  circinnstanci'S, 
will  lie  sutlieii'iit  to  justit'y  the  jud<^iiieiit  of  the  Superior  C'oiirt, 
.Indt^nieiit  contirnied.  ((i  /.,  p.  I!)0  ot  S  ,/.,  p.  57.) 

Toitl'v.wcK  ami  MoiiUis,  for  A])pellants. 

Rose  and  Kl  rciili;,  fur  Respondent. 


(I)  12 'l'ayl.ir,  n"-'  «l.'fT 


I)K    l,.\    l'lt(»VINc  K    |>K   i.iIKItKC. 
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BUILDER'S  PRIVILEGS. 

Si'i'Kitiuii  Cocifi'.  .M.iiitiviil,  80tli  (ictnlicr.  isdl. 

Connu    litllTHEI.uT.  .1. 

Cl.AI'IN'    rs.    Na<M,K  niiil    .McdlN.VIs.    ()jHM)saiit.    <tinl   C'i.Al'lN, 
Coiitiï.stant. 

}I,lil  :  'l'IiiU  a  ImiMrr  is  •.vithimt  i)rivilf_'f  .m  tlic  piinvcils  (ifrciil 
l'ïlati'i  Nvlio  lias  Ilot  coiniilit'cl  witli  tlif  l"i>riiialitit'-  in-f.sfriluMl  liy  4 
Virt.  C.  3«i,  S.  S.  31,  ;iL',  ('(iii.Sdliclato.l  >tat.  1..  • '.  j.j».  ;r>2,  'A,  rt'iniiiinV'  a 
/iii/ivs-iv  (•'.((/ to  1)0  inaiii'  lu^fdrc  tlii'   wnrk    i.-"   I'«-_miii   tu  lie   iiiado  o.-ta- 

'sL's   iii    ri"_'ar"l    cf  tlit-  work  ahmit  to  ho 
1   j.r"r!.<-i;rlnl  ti«   l'O   iiiaiii'   wiiliiii   six 


lilisliiiij^  tli(!  stiitL' (>rthc  piciiiisL's   iii    ri"_'ar"l    cf  tlit-  work  ahmit  toi 


iiiiiilc,   ri'(|uiniiK  aiso  a  s(>ciiii 


iiiiiiitlis  afti'i-  tli(«  ('(iiuipli'tinii  il  tiie  wiirk  i  >taMisliin^'  tlii'   incrcasi^l 
value  iiftlit'  ])i'Oiui.s('.s,  n'((iiiriiiL;'  al.-<ii  tliat  tlii'  st-ci'iiil  j'rini x-n  rlinl  i'H\n- 


ilishins;   llin   ac('ciitanc(> 
fi'diii  tlio  datu  (il'.siu'Ii  Hccd 
Iw.  d) 


il'  tlu'   wnik.  lie   re^'istcroil   witliin   ."«0  days 
iiid  jiriirîs-i;  rhul  iii  r.rder  to  secure  sucli  iirivi- 


riaiiitill',  in  virtuc  ut'  twn  ju'l«,'iiU'nts  iif.';uiist  Di'tV'iidjint 
Xa;^li',  caiist'd  ;i  (m  rtaiii  iiimiovealik'  jirniH-rty  situatcfi  ut  St. 
Ilvaciiitlic  to  lie  sci/.i'il  ami  soM  at  SlirriH""^  sale,  tln'  ]ii'ucrc(ls(it' 
whii'li  wiTi'  l'L'tiinn'd  to  tliis  cMiirt.  ainl  tlu-  (  )iiiios!iiit  t'ylt'il  lus 
(i|i]i()sitioii  à  fui  (h:  l'iniKcrrir  for  t!lt>tj  ."»s.  lOil..  as  a  )irivik'<f(.Ml 
ami  liypothccary  crcditor.  l'>y  tlif  ju<li,f|iifiit  of  distrilnitiou 
prciiarcd  ly  tlu' protlionotary,  tlu'  (  ){:n>.)sjint  was  eolloi-atrd,  liy 
tlii'  "jtli  coUocation,  l'or  (ISS  ys.  Sd.  for  l'Ulldcrs  privili^^e. 
l'iaintill,  a  litiUh'ii r  du.  ùniil-<  ereditur  ot"  Defriidant,  coiiti'stcd 
tlic  rollocatioii  ol' <)p])usaiit.  'l'iif  ('ppusaiit  daiiia-il  £l(i(!  ôs. 
lod.  as  tlu-  jirice  and  \aluL' of  ctTtaiii   jilasttT  work   doiio  to 


ir 
K'IVIU 


msc,   coiistructi'd    on    tlu-    piMptriy    m    (|uostioii,    aiu 


lie  sut  fortli  tliat  lie  liad  dune  sucli,  tliiMiidli  verlial 
aL;iveiiieiit  inaile  with  McJ^arkiii  in  Novendier,  iNôS,  lait  with 
tlie  consent  of  ]3efcndaut  Nai,de,  and  tliat  tlien  Larkin  iv])re- 
sfiiti'd  liiinseU"  to  lie  tlie  jimpi-ietor  uf  tlie  jiropei'ty.  The 
Opposant  invoked  in  support  "f  liis  prétention  :  Ist.  The  ju- 
ilicial  nomination,  on  the  (ith  Xovend>..-r.  Isôt).  of  J.  H.  Tis(ju 
as  expert,  in  accoi'ilance  with  the  81st  au'l  'i2nd  sections  of 
the  4-tli  \'ictoria  Ch.  30,  to  estiniate  the  wurk  done  or  to  hv. 
iluiie  Ol 
l'iMiii,  dated   the   Mth    Novenilier.  iHôti.  estaMishin(f  that  the 


1  the  house  in  ([Uestiiin;  2nd.  The  Report  of  the  expert 


pproxiniate  value  of  the  house  tlii'U  \va>  £1.()0().  the  plasterine' 
'I  lie  doue  liein^  to  conijilete  the  interi<ir  of  the  house  ; 
l'I  Tlii'  judieial  nomination  of  Tison,  dated  the  Tth  .laïuiary, 
!L;ain  to  estiniate  eertain  plasterin;,'   work   done  and  to 


•)/ .  a 


ie  diiiU'   h\- 


Mc( 


lUlUlS 


to   tll 


e  saille 


Miuse  (tliis  iiiust  lie  an  er- 


r<ir  as  lie  tlien  ccjuld  only  uct    to  estiniate  the   wurk   dune  and 
\\)  V.  ;.it.  -joi;?  v\  l'iu.'i  c.  c. 
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HAI'l'HKTS   JIDICIAIUKS    HKVISl^lS 


liiiisliitl  :  4tli.  'I"li«-  rtjMirt  i<ï  Tistin  in  .Intiimry,  iSôT,  sliowin,, 
tin-  !H»|in)\iiiiativi'  valu--  i>f  tlif  Imusc  as  lu-inrr  tlnn  Mlxint 
t!l.2ôO,  ami  «liclaiiii;,'  tliat  tin-  wDrk  was  wcll  «Idiic.  'l'in-,  twn 
llcpuits  \\  iTc  «iiily   iiiii-^'-i>t"-ii-<l  jit  tlif   llc^nstry  <  )tliir  ,it  Si 

Hyaciiitl Il  tlif  24tli  Fcl.niaiy.  IS")7.  TiitTi'  was  aiso  t'\  lr(|  ,iii 

Jiccount  wliicli  was  |iri»\i'<I  \,y  Tisdii  as  a  witiicss,  aii'l  wliid, 
H.VfiI  at  ils.")  ô.l.  lO.I.  tin-  <liH"<'rfnt  jdastrr  woiks  ilmi,.  1,\ 
opposant.  On  tlits«-  ilitft-ivnt  <lociniitiits,  and  ])artifulail\-  tin 
two  KfjMirts  oF  tlif  K.\p»-rt.  ojiposjint  was  collocatcil,  li\  th, 
'  "Mlltication  No  .')  lu-cause  tin-  work  oi"  opposant  liad  aiiitliu- 
ratfil  aii'l  au;,'nn'ntf'l  tin-  pro|)<Tty  a  tit'tli  in  valut',  iiann  lv 
îIm'  'liHi'rcncc  lu'tw.M-n  ill.OOO  an<l  tl,2ô().  aiiiouiits  valucil  in 
ilio  two  ivports,  and  .Mc(îiiiiiis  was  coliocated  in  c()ns<'(|ii(iici 
(or  Hif  aliovc  aiiiount,  l'iin<x  tlif  oiic-Hitli,  thc  part  <il'  tin 
aojudii-.ition.  afttr  dcdiictiiii,'  tlie  prix  iU-j^T  daims,  lîy  liis 
con.M.stiition  l'IaintiH"  st-t  fort  h  :  Ist.  Tliat  Larkiii  iicvif  was 
proprictor  of  th»-  iiiiniovcaMt-  in  (|Ui'stioii,  and  could  imt  liv- 
p. )•  iitOi.tf  it,  liut  tliat  tlu'  IX-l'cndant  Na<^k'  novi-r  lia  I  cM-nl 
t'.  (k-  proprit'tor  in  pos.s«'sssion  tlicri'of  u|»  tu  tlic  tiiiir  ni' ils 
saie.  2nd.  'i'Iiat  liis  titl'-  of  Jlnilltur  (h/  foiuts,  liis  sale  t" 
Na<df  was  onrt'<:istfrfd  loiii'  lnfori'  tlic  enrcmstratioii  «'f  tlif 
two  Reports  of  tlif  Kxpi-rt.  nann-ly  tlic  24tli  l'Vl>ruaiy,  1n.')7 
Hrd.  'i'iiat  I.Jirkin  nt-vi-r  wa.s  in  possession  of  tlie  ])rop('ity,  aiii| 
tliat  ivtii  supposin<f  lie  liad  lieeii.  tlie  forwialitii's  rc(|uirnl  li\ 
law  liad  not  Imcii  oliM-rvtd  l»y  tlie  opiiosant  for  tlic  latti  r  t" 
aci|uire  any  privik-»;»',  :ind  tliat  liis  fiiit'j^dstration  was  latc 

VvM  ("IKIAM:    l'IaintiH's  proof  cstalilislK-s  tliat,  in  l'act,  tin 
plastrrin^   woi-k    in  i|Ufstion    was  (.■oiiinu-nccd  aliout  tlic  lôtli 
Scj)tt'nilier,  |.S.")(),  and  tliat.   in  NoveinluT,  iSôii,  at  tlic  dati'  nf 
tlic  tirst  ivjiort,  tlii-y  witc   far  advanccd.   It   is  truc    tliat  tin 
oppo.sant,    wlitii  a.skcd    mt    fn ifs  1 1  u lilchs.  swvnvs  pusitivcly 
tliat  tlii-y  werc  sa.  only  after  tla-  ivport  :   liut  liis  aiiswi  r  caii 
not  uvail  liiiii.  and    lit-sidcs  it    is  ditHciilt  to  lidicvc  tliat  ln' i> 
Ilot  niistakcn.  as  Tison,   in  his  cvidciicc,   jirovt's  tliat  lie  iiia'jr 
liis  ailiiH-asuifiiiciit  of  tlir  woik  tlu-.Snl  Dccfiiilicr,  l.S.'jli,  wliicli 
would  only  Icave  froui  tlic  Stli  Novcnilur.  date  of  liis  tir>t  iv 
]>ort  le.ss  tlian  four  wecks.  for  work  wliicli,  of   iiecessity,  tnnk 
nioro   tinic   to   lie   donc,  flmtly  at    tliat   season.   And  linc.  it 
niust  lie  rcnieniluTcd,  the  irreirularity  an^ain  occurs  in  tlie  1a 
pert.  Tison  niakin;,'  liis   sicond  cNaiiiinatioii   of  tlic  wmk  tin' 
:}rd  Decciiiltcr.  !.S.')<i.  wliilst  lie  was  only  naiiied  and  clinscii  a^ 
K.\]»ert  for   tliat    purposc   in   Jannary,   l.S,57.  Tlic  foniialitirs 
wliicli  tlie  opposant  should  liave  folhnviil  tu  acquire  a  ]iri\i 
ie<^r,.,|  claini,  arc  pre.srrilicd  :}lst  and  .'{2nd  Sections  of  tlie  4tli 
\  ictoria.  cap.  :{().    Heiristration  Act.    lîy  tlic  .'{jst  section,  ti>  .ic 
(|uirc  a  privile^'ed  claini.  wurknicn  and  contractor  slumld  liavr 
a     procès    verl'al    niadc   prcviuus.    Iiy    tlic   expert    jiidiciallv 
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n.iiiit 'I,  t<>  ctTtify  tin- comlition  oï  tlic  |)laco  rolativc  to  tlie 
uoik  t<>  lit'  «loiie.  Jiinl  caiis»'  tlit'  wock  to  ht;  rtH-'oivcd  in  tlit-six 
iiiotitlis  at'ter  lu-iiif^  Hiiislie-d.  Hut  thc  aiuount  oï  tlie  privili'^e 
caiiiint  (xci'fil  tin-  value  ecrtifit-d  Ity  tlic  Hi'coinl  procus  viM-lial, 
ainl  is  nducffl  to  tlic  ^nvitest  value  existin;,'  at  the  date  oï 
tlir  .dieiiatiou  <»t'  thc  ininioveaMe  and  resultin^'  t'roin  tlie  work 
(Il Plie.  It  is  évident  tliat,  in  tlii.s  case,  tliere  was  no  estiniation 
Iliade  liefore  or  at  thc  connnencir'i  of  tlic  work  ;  or,  if  tliere 
was.  it  was  not  acconipanied  hy  thc  rc(|uircd  iiroccs  verbal  of 
tlie  W'irk  to  hc  donc.  'l'Iu'  Hrst  report  only  statcs  thc  valua- 
tinii  ut"  the  houses,  de<luction  niade  of  thc  plasterin^  already 
(Idiie.  and  to  lie  donc,  an<l  nothin^  niorc.  Thc  op])osant  prc- 
ti  iids.  howevcr  that  thèse  irrcfrularitics  arc  corrcctcd  l»y  thc 
scMiid  procès  verlial,  which  .statcs  that  thc  work  wius  well 
ijdiii'.  and  that  thc  value  wa.s  Xl.'iôO,  instcad  of  £1,000,  at  thc 
date  of  the  Hi-st.  I>ut  tins  report  is  in  contradiction  with  thc 
l'ihiieasuriinent  of  Tison,  niade  thc  îird  Deccnilier,  l<S5(),  stat- 
iii<,f  that  thc  aiMount  of  plastcr  work  was  only  . €!()(),  ôs.  10.1., 
wliicli  is  in  évidence  in  his  dcjtosition  as  a  witncss  ;  and,  fur- 
tln  T.  opposant  does  not  daim  niorc  l»y  his  opposition;  and, 
iiiviitlieless,  the  eollooation  <^ivcs  hini  a  Hfth  of  thc  price, 
wliicli  is  far  more  than  the  proportion  to  which  hc  would  hu 
riititled  or  thc  latter  amount  would  justify.  Hy  the  .S2nd  ,scc- 
linii.  it  is  hi-ld  that  workuieii  will  conserve  thcir  privilc^'cs  at 
tlir  date  !'f  thc  reiristration  of  thc  Hrst  /traces  verlnd  which 
.sets  fur  thc  statc  of  thc  place,  should  thc  second  pvocèfi  verbal, 
wliicli  cniitains  the  réception  of  thc  work,  licinj^  rc^istercd 
vvitliiu  thirty  days,  countin<f  from  thc  date  of  such  .second 
ji/'ares  rerhiil.  In  this  case,  over  forty  da^'s  pas.seil  hetween 
tlir  iinires  virhid  of  thc  second  report  and  its  cni'c^istrati(»n, 
tlic  "J+tli  Felmiarv,  INÔT.  Thc  Opposant,  thcrcforc,  had  not 
t'ulji.we.l  the  law,  to  retain  his  privile^ed  /ii//>i)l/ie(iae,  nor  fol- 
liiwid  what  was  pointed  ont  to  ascertain  thc  amount  of  his 
(•liiiii.  I»iit opposant  answered  that  the  enrei^istration  recpiireil 
l'\  tliis  set'tion  of  thi'  onlonnance  is  only  retpiired  concernin;^ 
|Mi>ti  rinr  ereditoi"s  and  to  rank  ht-foiv  them:  That  such  ernc- 
^'stiatioii  only  a]i]>lies  to  creditors  wlio  iiii^ht  enrej^ister  after 
thc  tiiiisliiiiif  of  the  w(*rk  and  within  thc  (Kdays  allowed  to 
wurkiiuii.  That  the  Anterior  creditors  .sutf'cr  notliin^  Ity  the 
ilcfcried  eiire^^istration  of  tlu-  privile^fc  of  thc  laiilder,  and 
tliat,  tlierefore,  tliey  cainiot  com]ilain  tliercof.  He  cites  'l'i-o- 
]iloii(,f,  Ist  vol.  of  J'riridj/es  a inl  /iifixif/wfjiies,  p,  ô04.  No.  .'>22  : 
Mais  il  faut  faire  attention  (lu'en  ce  (jui  concerne  les  crcan- 
'  i'is  antérieui"s  aux  travaux,  l'inscription  de  l'architecte 
>'itlit  pour  (pif  la  c.iu.se  de  ce  dernier  soit  [ircféraMc  à  la  leur, 
l.i'  pii\ilè<re  prthluit  «loue  ici  un  de  ces  «rrands  effets,  (pii  est 
' '\r  iPiimer  les  liypothè<|Ucs  antérieures.  Ce  n'est  »pic  pour 
TOME  X.  1« 


mr^m-^'T^ 
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""  k^  crt'ancicrs  |H>.st(''rit'nrs  iinx  traviiux.  (m<>n  s.-  r«'-f«'T<T.i  ,iii\ 
^  ■•lates  (les  iiiscriptioiis.  "  It  is  ctitiiiii  tli.it  'rr<>|»l<»ii;f.  in  tliis 
|*;iss.i;;(.'  mil]  tlic  jircCM'iliiiif  oiic,  iiitt-mls  t<>  s|ifak  oiily  nftlic 
jujterioj-  ordiiiuiy  citMlitocs,  or  tliosr  \\  itli  simjilc  iiu>rt;.'ai,fi-  ,iti.i 
i*<»t  <'f  jiriviK'ffL'il  antcrior  crcilitors,  as  the  vi-inlor.  tli<  «Miiai- 
ia;i<'aiit,  or  tlu"  worktiiaii.  Iicsidcs,  in  tliis  jiass;»<5i'.  luMTitij.iiiiu) 
j ir« -SU] ij Mises  an  cni-t'^istration  in  if""»!  tinic  ami  witliin  tli.iji- 
iay  rt-(juin'<l  hy  law,  ami  tlu-  ai'^nnrient<Ira\vn  theivfi-oni  l,y  ,,],. 
j>i»sant  «locs  not  a])])ly-  And  liavin^' only  fnr.'!^ist«Ti-d  liis  cLiiin 
KulisvijUcntly,  wliicli  daim  liy  cnrt  ^•istiatit)n  witliin  tlic  dilav 
would  liavc  lii'coiiioaelaini  |)rivilc(f(d,tiruf  fi|ual  priviK-^.'witîi 
aaj^>tlirr ]iiivilrjfiMl  claini,  lie  mnv  only  lias  a '-laiia  wliit-li  ;,'-i\i.s 
ijjîij  «iiily  an  ordiiiaiy  liyp()tli((|Uc,  torount  fr<iiii  tlu-  dat--  ni  {{•< 
l'iin-^ristration,  witliout  rotriiactivi-  ('tt'cct.  alxiVi-  ail  as  a^.iiii-t 
îd  ]']ivik-{;etl  ci-cilitor  w  lu»  lias  iluly  (.■nrt'<,'i?.trr''d.  (  »n  tlii<  |.niiit, 
Îjv  rvlV'i-s  tu  'l'r()]il()n<f,  saine  voinnie.  ji,  ôsô.  u"^  8V>  :  •  L  s 
ji»rivilè(res  soiniiisà  l'insci'iption  sont  seuls  exjH»s«'-s  à  di-sceiidic 
«lajis  la  classe  des  liypot,liè(|nes  :  et  cVst  le  s«irt  i|ui  h  ^ 
ïtitteiid  si  l'on  n'observe  ]>as  les  t'ornialités  indii|iiées  |Miur  Irm- 
C'inM  rvation.  N'"  .'{Si- :  .l'ai  tait  connaitn-  |»Ius  haut  (n  27i 
j«»i3r  ipiels  motifs  le  jirivilèife  étant  éliminé,  laissa  >uli^i>t>r 
adirés  lui  un  di'oit  d'liy])otliè(|ue.  "  1'.  '2i.  n^  '27  :  ".J'ai  vu  des 
~  i'S]irit.s  ]>ositit"s  s'étonner  (|Ue  la  ([ualité  seule  «lune  créaiicf 
-  suriise  ]iour  lui  donner  la  vertu  d  être  |ireférée  à  une  en  muct 
~  ijyj'otliécjiire,  (|ui  jiar  stipulation  expresse,  ati'ecte  les  pci- 
"  sonnes  et  les  liiens.  Mais,  en  y  réllécliissant,  on  voit  ipit  ict 
'■<  tî'et  important  ne  s'opèn'([Ue  ])aree(|Ue  la  loi  donne  aux  jiri- 

**  vîlè;;es  sur  les  immeuliles  une  liypotliè(|Ue  tacite Si 

3< -s  fol-mal  ité's  nécessaires  pour  conserverie  privilèj^e  n'ont  ]';i< 
«-U^  remjilies,  il  reste  toujours  une  créance  hypotliét-aire.  Itmic 
tK'Ute  créance  déclarée  jiar  la  loi  privilégiée  sur  K-s  imnieuUis 
*ie  c(imi>ose  de  ileux  éléments,  savoir  «lun  priviK-ur  per^-niiin! 
attfu-lié  à  la  faveur  de  la  cause,  et  d'ini  droit  ré-el  résultant 
Jujje  liyi>otlièi|Ue  tacite.  '  Ap])lyin<i'  tliis  dectrine  to  tlie  ca^ 
iu  jioint.it  follows  that  Opposant  lias  no  privilège  "U  tin' 
|iroj»crty  sold,  liy  reasou  of  liis  deferred  enregistrât  ion.  lie  is 
"C'fljly  an  oi'dinai'v  creditor,  /xir  h  i/i><)fli^ijnr  furiff .  Lut  lu 
caijiiot  rank  Vietore  an  antei'ioi'  ]>rivilem'd  liypotlie<-ary  <iv- 
djtor.  any  nmre  tlian  lie  can  partake  in  tlie  di-trilrutioii  uf  tlu- 
itii'uies  conctnreiitly  witli  liim.  Tlie  conti  station  of  l'iaimiti'is 
tîjerefore  maintained  and  tlie  collocation  of  ()pi>i»s{int  set  asiik' 
ly  tlie  followin^  judoineiit  : 

"  G  insidérant  (jue  l'Opjiosant  n'a  pas  oli.strvé  les  formalif-s 
i*éic^-ssaires  et  prescrites  par  les  sections  .'{1  et  'i'I  iju  diapitrr 
:ïO  de  la  +e  Victoria,  pour  faire  constater  et  étaMir  sii  creaiic 
pri^  iléfriét'  comme  constructeur  et  ouvrier,  en  ne  faisjint  pis 
|)tréoe<ler  du  procès-verbal  voiUu  pai-  la  loi,  la  contectioii  do 
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iiiiMMm's  dont  il  itH^laiiu-  \v  prix  et  la  valeur,  et  (\nv  l'eiuv^'is- 
tiviiniit  par  lui  pris  U-  24  -h-  février  iSÔ".  plus  de  .'{()  joui-s 
,i|iivs  le  second  ra|>|>«'rt  «le  1  aix'liiteete  Tisou,  n'a  pu  conserver 
à  SI  créance  la  prél"éivnc<-  et  le  jirivilè<;e  (pii  y  seraient  attachés 
si!  avait  enregistré  dans  le  tt-uips  vuulu  parla  32e  section  du 
Statut,  et  (pif.  par  là.  ni  civance  connue  constructeur  et  ouvrier 
sr  ti'ouve  réduite  au  nui<;  «le  si  in]  (le  créancier  hypothécaire, 
sans  iju'il  y  soit  attaclié  aucun  privilè^^e,  a  maintenu  et  main- 
tii  ut  la  contestation  faite  ivir  le  Deinandt-ur  delà  collucatiou 
Il  ."i.et  ordonne  «[Ue  la  c<ill"cation  soit  nii.se  de  côté  et  iju  il  soit 
|iri|paré  un  nouveau  pn»jet  de  jugement  de  distrilaition  con- 
i'nriiK'iiient  à  la  loi  et  à  c<-  que  dessus."    ((i  /.,  p.   I  !)(».) 

M  \i  KAV  and  Al  .nTin.  for  IMaintitt'. 

M.  DiniLUTV,  fur  Mclîiiuiis. 


FROCCDURE- -POURSUITE  PAR  UNE  FABRIQUE. 
Cn\n  i>K  CiK«  riT.  Sti--Schula.sti(|ue,  l,'}  Mai,  l.st;2. 
tonun  Beuthelot,  J. 
Jir  IKirti'  Lefoiit,  jxHir  LVrtioi-ari. 

./((;/('.•  (^110  les  l'ahri.iuos  <.nt    un   nom   cnllectif  ('(unmo   ("nr|Mir;itioii 
i\n\\\  flics  «Inivont  fuire  usajw,  sans  quoi  elles  ne  peuvenl  eater  en  jiijre- 

iiii'iit.  (1) 

L  action  était  portée  ik-vant  la  Cour  dos  Couunissaire.s  de  ht 
i'anàsse  Ste.  Anne  des  Plaines,  contre  Lefurt  pour  .Cl  Ih.  +d., 
\al(ur  d'une  année  de  rente  de  son  Iwinc  dans  l'é^li.se  de  la 
|ian lisse.  L'action  était  intentée  par  "  la  Fahricpie  de  St«'.  Anne 
•  des  l'Iaini's  :i^Ms,ssant  jvirs.in  Procureur  Racine,  niar^'uillier  en 
"  cliar^fe."  La  l'our  des  Connnissjiires,  nonolistant  l'exception 
il  la  l'oinie  de  Lefort,  «pli  faisjiit  valoir  (pie  la  faliri(pie  n'était 
pas  sullisanunent  désigiuV.  et<pi'elle  ne  pouvait  a^ir  par  Pro- 
luiiui',  a  condamné  le  Dé-feiideur  au  paiement  de  la  somme 
ilriiiandée.  Lefort  a  demandé  un  writ  de  certiorari,  et,  sur  la 
iii'itioji  /of/u«.s'A,  Ouimet.  |x>ur  la  fabriipio,  a  prétemlu  t|Ue  la 
<'uiir  (les  ('(jnunissjvires  était  dans  les  limites  de  sa  juridiction, 
|iiiis(|U  (.'Ue  n'avait  pis  adju^ji-  au-delà  de  S25,  ni  dans  aucun 
(l(  s  cas  d'exception  indiqués  \mu'  le  statut,  et  (pie  la  C(Hir  dos 
Ciiiiiniissaires  avait  jus4prau  montant  de  S2ô,  la  même  juri- 
iliction  (pie  la  L'our  de  Circuit  :  (pi  il  pouvait  y  avoir  mal 
,inL;(''.  mais  (pie  le  mal  juijé  n  était  ])as  un  excès  de  juridiction, 
et  ((Ue  la  cour  devait  ivnvi.yer  la  motion 

I'kkvost,  ('onh'à     Lii  Cour  des  Commissaires  ne  peut  av(jir 

il)  V.  ml.  I!i  C.  l*.  l'.  :  Vide  jugeuiclU  .lu  It»  (Kcembri;  1S.V2,  3  Ji.J.H.Q., 
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<lf  juriilictidii  iim-  (Hiaiid   il  y  a  tics  parties  <lc\aiit  l'Ilr,  ipi,   l,, 
t'alii'iinif  a   iiii    iKiiii    c'iillcctir  (•iiiiiinc   rnr,  ^ration   i|U Vlk  (|i,ii 

ailupt'-l',  et  SdUs  li'i|Ucl    elle  doit    pnuisuiv  n-,  (|U  Vile  ne    |inii\,|it 

iMiursiiiv  !•(•  par  procureur,  n'y  ayant  <^\u^  Sa  Majcsli'  (pii  p,,u 
vait  I»'  faiiv,  vt  i\\u\  dans  l'espc  ce,  il  n'y  a\  ait  pas  de  |i;iitii 
dt'iiiandcifssr. 

lÎKIi'l'IIKI.M'r  .1.  :   |  )ans  c'tttr  causf,  il    ii"y  a  pas   de    corpdiM 
tion  telle  (pie  la  loi  la  l'ec-onnait,  sa\ oir  :  "  Les  <  "nit-  et  mai  ^iiil 
lers  de  l'ieuN  re,  etc..  "ipii  ait  ))oui'sui\i,  la  eour  ne  peut  ivcon 
naître  (pie  le    titie  de  la  Deniamleresse  soit  suHisant,  la  ('mir 
des  (  "«anniissaii'es  n'a\  ait  p.as  de  cause  de\  ant  elle,  et  ainsi,  i  II. 
n'a\  ait  pas  de  Juridiction.   I^e  jugement  de   la  Cour  des  ('din 
niissain-s  est  donc   nul   et  de   nul    eli'et,  mais    la   Cour  ne  peut 
accorder  de  dt-peiis,  \ù  (pi'il  ny  a  pas  de   Deuiandei'esse  daii- 
lii  can.se.  .lu^femeiit  cassé  sans  tVais.   ((i  ,/.,  p.  JOO), 

l'UKVo.sr.  p(an'  Lel'ort. 

OllMKT,  pour  la  Kaliriipic. 


INTEREST. -IMPUTATION  OF  PAYMENT. 

CiaiiToi-  QrKKNS    l'iKXcil,  1\    Al'I'K.M., 

IKuM    IIIK   Sri'KIMolt  CoriiT.    DlSIlilcT  (»!•    M(i\l|;i:  \l 

Montréal,  r)tli  .lune  \S{d 

Coniin  LaFoxtaixe,  Chicf-.Justicc,  J)rvAi., .).,  Mkiîkiuiii  .1. 

M()N1)Klp:t,  J. 

])ame  Amki.IA  Uick  et  al.,  (  l'Iaintiti's  in  tlie  court  I"lnv\  i 
A]»pe||ants,  (liid  Hkxijv  Aiik|{\,  (J)efendant  in  tlie  cnint 
liclow),  Kespondcnt. 

Ilihl:  Tliat  iiii  nMi;.Mtii>ii  ((iiitiiiniii;.' an   niKleitakinj:  tu  pay  siun.'i  ..f 
iiKincy  "  and  witlimit  iiiterest  tVdin  date  till  tlie  paymeiits  liccuiiic  iluc" 
iniplie.s  au  iiniiertakiii'_'   In  pay  intercst  «m    tlie  huiiis  duc  IVoin  llie  ilax 
tlie  p:i_\  iiieiits  liecdiiic  «lue. 

Tliat  wliere  pavnicnt.s   ofiiKHiey    are   iiiade,   aiid  Ixitli    principal  ainl 
interesl  are  dn»',  tlie  inipatatinn»  .slmnld  lie  tirsi  un  tlio  interest.  (1) 

'l'iiis  was  an  appcal  froui  a  judeinent  of  tlic  Superior  ('miit 
(tf  Montréal.  Smith,  ,).,  (.'iOtli  Ajiril.  iSdO,)  in  thc  followin;: 
ternis  :  "  La  cour  niaintii'Ut  la  ])reniière  e.xccption  plaidee  par 
le  Défendeur  à  cette  action.  Kn  conséipience,  conilamiie  h 
DélV-ndcur  à  jiayer  aux  Deniandems  la  sontnic  de  €2ô,  du  coins 
actuel  dt'  la  Province  ilu  Canada,  balance  <le  loliliu-ation  passée 
de\ant  J.  ().  liastien  et  son  confrère,  notaires,  le  1!)  juillet. 
IS.SÎ),  et  consentie  par  le  Défi'iideur  en  favi'ur  de  l'ieri'e  Fraii 


(I)  V.  art  UiTT.  lU'Net  II.V.K'.  (• 
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(dis  Cliiistiii  l)('Ifs<l"i'ni('i"s.  avec  iiitvn't  sur  lu  dite  soimiK'  <Io 
C2'  h  v{>]\\[>tfv  <lu  .'{()  iiovciiilirc,  ISôit,  jour  <lc  l'asslifiiatioii» 
jusiin'iiu  paieincnt,  vt  aux  «li'pcns  d'une  actinii  de  C'25.  Kt  la 
lio.itc  le  .^iiriiliis  (II-  la  diiiiaiiile  des  Dciiiandeurs,  avec 


(•(iiir  (I* 


(ii''|>ciis  de  la  coiitcstatioii."  The  jiid^iin'ut  was  iwersed.  Tlie 
t'.uts  nï  tlic  case  a])p('ar  IVoin  tlie  reiiiarks  ot'  tlie  C'cnirt  ol' 
Appral. 

I.AIONT.MNK,  (".-'T.  :  L<'  1!>  juillet,  IS.'ÎO,  (l^astieii,  notaire), 
Ir  I  )tt(  iideur  a  consenti  au  pi'oHt  de  Delesderniers  dont  les 
|).  iiiandi'Ui's  sont  aujourd'hui  les  représentants,  une  oMi^'ation 
au  montant  de  IIÔO,  aw-e  promesse  de  "  rendit',  bailler  et  payer 
.111  cn'anc'ier,  en  sa  demeui'<',  ou  au  i)orteur,  etc.,  eu  ciiHi  iKiir- 


'ir 


iiii  iih  de  chacun  dix  livres,  le  IS  de  juillet  de  chacune  des 
Mimi'is  1,S4(),  41,  42,  4.S  et  44,  U^rnies  ]nrtix,  à  peine,  etc.,  et 
siiiis  nili'r.'fs,  tl'ii-i  à  l'rc/iHi  HCC  des  ixin  iiiciiff."  Le  21  mars, 
|s4.'5,  le  Défendeur  ayant   payé   £'?ô  à   J)elesderniers,  celui-ci 


hii  en  donna  un  reçu. 


On  account  ot"  the  ixii/iiirnts  due  on  a 
itain  olilieation,  ilated  l!)tli  July  IS:}!),  ,1.  (  ).  l^astien,  Jiotary," 
I'.  F.  ('.  Delesdeiniers.''   Ce   ivçu   est   pi'oduit   i)ar   It 


Cl 


Nlillie 


hd'iiidiur  à  l'appu'  de  ces  exceptions,  et  le  Demandeur  a\ait 
dt'ià  admi.->,  dans  sa  dé'clai'ation,  "  (jue  le  Défendeur  n'avait 
|iayi',  en  deilnction  de  la  soninu'  de  CôO  montant  en  principal 
ijr  la  dite  olili^-ation  cpio  celle  <le  1120,  le  21  de  mars,  l(S4.S,  de 
sorte  (|Ue  ia  lialance  restée  due,  est  de  ^2')  et  les  intérêts."  Loi's 
'lu  paiement  des  Cl;5,  ti'ois  termes  étaient  échus,  .savoir  1(S4(), 
41  et  42  taisant  CM.  Le  Demandeur  léclanie,  capital  et  inté- 
vrt^.  les(|Uels  intérêts  il  calcule  comme  suit  :  l""'  sur  £50,  depuis 
Il  l!l  juillet,  IN.S!>.  jus(|n'au  21  mars  1.S4:},  s'éleva.it,  dit-il,  à  la 
sounue  de  tll  :  2  sur  £25,  depuis  le  dit  '■  ur  21  mars  l.S4;i, 
jus(|u"à  Ce  jour  (c-n-d.justpi'au  jour  lie  l'introduction  de  l'action). 
M'Ievaiit  à  la  somme  <le  X2i'5  Os.  (Sd.,  les<|uelles  deux  sonnnes 
jnintes  à  celles  de  .t'2â,  lialance  *\uv  sur  l'cjhligation,  formant 
la  somme  de  t(il  Os.  îSd.,  non  /mit  f/irliiis  comme  le  porte  l'ad- 
'litioii  cn-onée  laite  dans  cette  pai'tie  de  la  déclaration.  Kntin 
Ir  Demandeur  conclut  an  paiement  de  cette  somme  de  t(il  O.s. 
"^'1  .  "  ax'ec  intérêt  et  dépens.  "  A  cette  action,  le  Défendeur  a. 
u].]H(s(''  deux  exceptions  pérem])toires.  la  prennère  par  laipielle 


iretend   ipnl    n  a  jamais   promis  de    payt-r 


Tint 


i-ret,  et  ipn' 
ililiL;ation  ne  contient  ]ias  de  sti]iulation  à  c<'t  l'tt'et  ;  (pi'ayaiit 
payt-  un  à-coinpte  de  t2').  il  lie  reste  dû  (|u'une  lialance  do  ,£25, 
l"iur  l;u|Uelle  il  otlVe  de  confesser  junemint,  aN'ec  les  frais  d'une 
action  de  cette  classe;  et  la  deuxième  dans  lacpielleil  dittpi'en 
supposant  tpi'il  serait  tenu  <le  payer  les  intérêts  (pli  ont  pu 
sai'croitre  après  l'échéance  ile  tous  les  paiements,  ou  après 
I  irlK-aiice  respective  de  chacun  de  ces  paiements,  tel  (pie  men- 
tiiiiinés  dans  l'oiili^fation,  les  Demandeurs  sont,  mémo  dans  co 
fas,  mal  fondés  dans  leurs  conclusions  ;  'pi'ayant  payé,  le  21 


Ir 
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iimrs,  1S4:{,  nu  à-p»»iiipti' lie  112.')  sur  Ir  |iriiu'ip;il.  il  ne  dix.iit 
plus  (1111111»'  l.ulaiicc  (If  U^ô.îivcc  X'i')  Os.  S(|.  (l'iiit(''irts,  en  tout 
XâO  Os.  isd.,  (cii-ilirc  (|Uc,  duiis  ce  cas,  les  iiit(''ivts  iic  dnixint 
t'oiiiiiii'iR'fr  à  C(»iirir  inic  du  21  murs  |(S4.'i).  l^c  ju^fcincnt  ilnnt 
est  !i]»|iel,  fil  iimintcnunt  la  prciiiicTi'  exception  dn  I)(''l'ciid( m. 
lui  donne  j^aiii  de  cause,  le  eoiidanuie  seiileineiit  à  pav"  r  ;iu 
Deliiandeiir  la  soiiiiiie  de  .€2.'),  lialaiiee  de  roMiiiatioii,  avcp 
iiit('ivt  du  joui"  de  l'asslifiiatioii,  et  avec  les  d(''))ens  d'une  ad  ion 
de  ^25.  Luclause  de  rolili;^fatioii,  rapport(''e  plus  haut, conticiit- 
olle  une  stipulation  d'intérêts  ;*  Ht  si  ille  la  contient,  de  (|Ur| 
temps  «loivent  coui'ir  ces  intéivts  ?  L((  civancier,  en  recevant, 
K-  21  mars,  |S4li,  un  à-compte  de  £2'),  et  en  rini|)utant,coiiiiii(' 
il  l'a  fait,  sur  le  princi])al,  sans  faire  aucune  mention  des  inti- 
r("ts,  est-il,  par  cela  UK^nie,  censé  avoir  renoiici'  à  ces  intérêts  (t 
en  avoir  fuit  reniise,  ou  même  est-il  censé  les  avoir  reçu-,  en 
même  ti'Uips  que  l'à-conipte  <li'  £2')  ?  ("est  cette  (|Uestioii  d  in- 
térêts qui  iKais  est  soumise.  L'ol)li^ation  dont  il  s'agit  a  ('■t('' 
contractée  sous  l'empire  de  notn'  ordonnance,  1 7  (  îeo.  ;?,  clia|i.  'A. 
<|ui  ])orte  :  "  Du  jour  et  apivs  la  passation  de  cette  ordonnancr, 
il  sera  permis  de  passer  <H rtctoiuut  ou  i ml  1  iTcfi'iuruI  d.iiis 
tous  contrats  pour  emprunts  (rar<f(!nt,  de  marcliandises  et  autres 
effets  quelcoiupies,  une  demeure  de  six  par  ci-iit  sur  cent  livres 
au-dessus  de  la  valeur  :  la  demeure  sera  accordée  ou  ]>(  ii'iir 
«laiis  tous   les  cas  où    les  parties  conviendraient  d'en   payer. 

En  matière  de  convention,  il  faut  d'ahord  reclierclier  1  in- 
tention des  parties.  ])ans  l'espèce,  la  somme  était  remlinin- 
s;il>Ie  en  ciiKj  paiements,  avec  stipulation  "  sans  intérêts,  dici 
à  l'écliéiince  des  jiaienieiits.  "  Si  les  intéi'êts  ne  doivent  ]ias 
courir  après  duupie  échéance,  les  mots  cit('s  deviennent  inutiles, 
même  nu  non-sens.  Cependant,  par  l'insertion  de  ces  nmis 
dans  l'olilitfation,  les  parties  ont  dû  vouloir  C|Uelque  chose. 
Or,  (|u'est-ce  (|Ue  cela  peut  être,  si  ce  n'est  une  stipul-itinn 
d'intérêts  (pli  devaient  courir  a])r('s  une  certaine  épo(|Ue.  au 
profit  du  créancier.  ''  Sans  intérêts,  d'ici  à  r(''chéance  des 
paiements,"  c'est  hien  exempter,  il  est  vrai,  le  déhiteur  de 
])ayer  des  intérêts  jus(|u'à  cette  épcxpie  :  mais,  d'un  autiv 
c»^',  c'est  montrer  clairenu'iit  (pie  lintention  des  parties  a 
été  (|Ue  l'intérêt  courrait  depuis  cette  épocpie.  La  stipula- 
tion, à  mon  avis,  est  expresse,  dircclc  ;  ne  le  fût-elle  pas, 
il  fuudi'ait  admettre  (pie  la  stipulation  est  au  moins  imli- 
rede  ;  et,  pour  être  indirecte,  elle  n'en  fait  jias  moins  enii- 
naître  quelle  a  été  rinteiition  des  parties  en  faisant  la  sti]ni- 
lation.  Or,  notre  ordonnance,  reconnaissait  la  validité  et  l'etli- 
cacité  de  la  stipulation  faite  sous  l'une  ou  sous  l'autre  des 
deux  formes,  pourvu,  bien  entendu,  (pi'il  n'y  eût  pas  de  doute 
sur  l'intention  tles  parties.  L'arrêt  de  la  Cour  de  Bour^rcs.  du 
11  juin  1.S25,  rapportée  dans  Dalhtz,  l.S2(),  2e  partie,  p.  2(i.  est 
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tont-M-fiiit  MppliPMlilc  M  prtt('  OMUsc.  ]J\.  il  pjirait  fine  In,  stipn- 
liitiiiii  !i\iiit  rit''  i|Ui'  ■'  le  ])!ii('iiH'iit  tics  .")(),()()()  IVaiics,  ('clicrrMit. 
et  siiait.  l'xiifililc  11-  IN  îivi'il  INO.S,  et  huiis  inti'-rrts,  jiiKi|Uc-l)i 
SiilIcllIfUt,  à  pt'illf  (le  toutes  pertes,  »I()lillilJl<,'es  et  illtt-l'êts." 
Attendu,  étîlit-il  (lit,  «liUis  l'uiTêt,  (|lle  lu  in-senlelliellt  linteli- 
ti(jii,  ilaiis  les  clanses  oliscures,  doit  êti'e  coiisnlti'e,  mais  (pie  la 
r.'i|;ictioli  elle-iiiêiiie  est  claire  :  (pie  dans  sou  acte,  le  Sieur 
l)rl,itte  a  rornielleuieut,  renoitC(''  à  cNieci-  des  iut(''r(*'ts  justpi'au 
|>.ivrii  INOS,  etipie  les  SieUl'  et  Dame  IjelMCul"  Se  sont  l'ol'- 
iiH'Ilenieiit  olilie-és  H  les  payer,  s'ils  ne  se  Iili(''raient  pas  mix 
ti'iiiHS  (pi'ils  avaient  demaM(l(''s  ;  (pie  les  olilie-atious  respecti- 
Miiieut  consenties  doivent  (Hre  littéralement  oliserV('es,  et 
iiuinie  ])artio  ne  ])eut  rien  ajouter  à  celles  sous  lesipielles  son 
.uKcrsairc  a  traité."  On  trouve,  dans  l'ancien  Deiiisart,  au 
1111 't  "  intérêt,  t.  î?,  p.  '2'f,  n'"'  7(!,  (pic  dans  un  testament,  où  un 
lin-s  se  ti'ouvait  ainsi  :  ".Je  donne  et  l(''<rne  aux  pauvres  d(>  la 
lii  paroisse  de  lîaliy,  la  somme  de  4()()0  livres,  pour  en  l'aire, 
un  t'iiuds  au  protit  des  dits  jiauvres,  la(piell(!  somme  de  4()()() 
li\i-(  s  sera  payée  (lti))s  im  nii  h  comptei'  du  jour  de  mon  d(''C('s 
SUIS  intérêts  jusqu'à  ce,"  il  s'ost  affi  de  savoir  si  les  intérêts 
rt.iiriit  dûs  a])rès  l'année  révolue,  ou  seulement  du  jour  de  la 
ilciiiaiide  ;  et  (pn)  par  arrêt  du  15  avril,  17(ÎS,  il  a  été  jui;(', 
(•eiii'ormément  aux  conclusions  d(>  .loi}'  de  Fleury,  avocat- 
!^i  ii('i-al,  (pi'ils  avaient  conunencé  h  courir  après  l'année  ré- 
voliie.  Les  Demandeurs  ont  néanmoins  demandé  les  intérêts 
>iii'  tout  le  ])rinci]ial  de  l'obligation,  à  compter  du  jour  même 
(le  sa  confection.  Ils  n'ont  pas  tenu  conqite  de  la  renonciation 
i|iic  leur  auteur,  Dele.sderniers,  avait  faite  aux  intérêts  jus- 
iliiii  l'échéance  des  termes  (pi'il  avait  accordés  au  Défendeur. 
Crttc  partie  de  leur  demande  est  insoutenable.  Elle  ne  peut 
|iiis  même  souffiir  la  discussion.  Le  créancier,  en  recevant 
l'ii-cdiiipte  d(>  £25,  en  a  fait  l'imputation  sur  le  principal,  sans 
it'si  rve  des  intérêts  accrus  sur  cette  somme  de  £'2').  Tout  U\ 
|>riii('i])al  n'était  pas  alors  ('chu,  mais  seulement  trois  termes  d(! 
luiiciiient,  formant  £:}0.  S'il  t'ût  re(;u  tout  li'  principal,  sans 
ii'sci've  des  intérêts,  nul  doute  (pie  les  intérêts  n'eussent  été 
itiiiits.  Mais  qui  peut  enip(Vlier  le  créancier  de  morceler  sa 
cnniicc,  s'il  lejuijeà  pro])os.  Il  l'avait  déjà  fait  jiar  l'oblitration, 
ijii  consentement  du  Défendeur,  en  accordant  à  celui-ci  cin(| 
tiiincs  du  paienu'ut.  Si. dix  mois  après  réchénnce  du  premier 
tenue,  le  débiteii"  eût  payé  dix  louis  au  civancier,  et  ()ue 
(chii-ci  lui  en  eût  donné  une  (piittance  .sans  ré.serve  des 
intérêts  Iiien  que  ces  intérêts  eussent  couru  pendant  ces  dix 
mois,  le  créancier  serait  cen.sé  avoir  été  payé  de  ces  dix  mois 
d  iiit(''iêts,  ou  en  avoir  fait  la  remise.  Dans  tous  les  cas,  ils 
SI  raient  éteints.  Il  me  sembler  (pi'eii  recevant  l'à-compte  de 
C2")  et  en   lui  donnant,  de   son   con.senteniont,  une   quittance 
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avec  iiii]ititiiti<»i  sur  le  ))i'in('i]ial,  il  y  u  lu  iik'Iiii'  miMiu  ■!,. 
drcitlcr  «luiis  un  cas  funiiii»'  dans  l'autr»-,  en  et'  (|ui  ifujn-,!,. 
rctf'ct  «|U('  la  <|uittancf  ilnit  avoir  sur  les  inti'rt'ts.  On  lit  >\)\\\- 
l(!  'l'rtnlt  lits  iiili'ri'fs  <lf  Le  ("anius  trUuulouvt-,  p  -je,; 
"  (tMiand  li>  crrancifr,  auipifl  il  est  dû  une  soninie  <|ui  |in>i|iiit 
dt's  intérêts,  reçoit  cette  sonniie  et  en  donne  ([uittiincc  |iiiri 
et  siniitle,  et  sans  aucune  réserve  des  intérêts  (|U  il  ]M)ii\;iit 
exi^^fer,  il  t-st  préstuné  avoir  été  satisl'ait  de  ces  intérêts,  i>ii  (  n 
avoir  l'ait  la  remise,  il  n'est  plus  l'ecevalile  à  les  deniMinli  i. 
Alors  les  intt'rêts  sont  éteints  aussi  liieii  (pie  le  princi|.iil, 
('ett(!  rv^U'  a  lieu  pour  toute  sorte  d'intérêts,  soit  It-^janx,  viit 
judiciaires, soit  conventionnels.  "  \'oir  aussi  />Vy;.  ilr  Jiirisjnn- 
ili'iiir,  de  (îuyot.  t.  0,  au  mot  "  intérêt,"  p.  472.  Si  le  puieinciit 
du  principal  en  «•ntier,  sans  réserve  des  intérêts.  ]irni|iiit  ti  t 
eH'et,  pounpioi  le  paiement  d'une  partie  du  ])rincipal,  sîmin  la 
même  réserve,  ne  produirait-il  ])asle  même  efl'et  ^  Lfi  pri'-Miiii| - 
tion  <le  paiement  ou  <le  remise  des  intérêts  me  senililr  iiiiliii 
luiiciuenient  du  t'ait  (pie  le  civancier  conseiit  à  recevoir  |. 
principal  sans  faire  réserve  «les  intérêts.  (  )v,  dans  un  cas, 
connue  dans  l'autre,  c'est  t<»uJoui's  le  principal  (pi'il  reçoit.  <|ni 
le  débiteur  le  lui  paie  en  partie  ou  le  lui  paie  eu  entier.  .\r 
suis  donc  d'avis  d'infirmer  le  juj^ement. 

Mkuekitm,  J.  :  Ail  tlie  .Judm-s  of  tlùs  court  a<rree  in  saviii'^ 
tliat  tlie  obligation  of  Hespondent  imjjorts  an  undertakini:  tu 
pay  interest  on  eacli  payment,  from  tlie  date  at  wliicli  it  Im  - 
came  due.  The  point,  jik  I  under.stand  it,  resp(!ctin<r  wliicli  tin 
Jud^es  ditt'er,  is  as  to  tlie  It'^'d  eti'ect  of  tlie  receipt  of  tlie  2lst 
of  iMarcli,  1843,  whicli  is  in  tlie  followii.y  words  :  "  Heceivcil. 
"  Vaudreuil,  Mardi  '21,  bS4l},  from  Aliern,  twenty-fivi-  poiiiiiK. 
"  on  account  of  tlie  payments  due  on  a  certain  ol>li<fation  ilatni 
"July  19,  1.S89.  Hastien,  N.  P."  Accordin^r  to  tlie  opiniun  of 
ail  tlie  Judpes,  at  the  date  of  tlie  recei[)tin  (|Uestion,  payiiifut^ 
of  interest  were  «lue  !is  well  as  payments  of  capital  ;  and  tli'' 
majority  of  the  judges  are  of  opinion  tliat  that  receipt  caiiimt 
be  considered  an  express  ijnputation  on  account  oi"  cii])ital, 
rather  that  on  account  of  interest:  and  that,  in  default  nf 
such  express  imputation,,  the  payment  of  ,C25  ou^ht  to  lie  ini- 
puted,  finst,  on  account  of  interest,  and,  then  on  account  nf 
capital.  Such  was  the  rule  laid  down  by  the  court  of  liaii- 
kruptcy  after  full  arf;u!nent  in  the  case  of  Jeun  litr.  Ihi- 
nnuxichelle,  Bankrujjt,  and  Hon.  George  Mojfaf,  Opposant. 
and  J.  J.  (jirouani,  also  ()p])osant.  That  Judgmetit  liaviii^ 
been  appealed  from  was  contirmed  by  a  majority  of  tlic 
judges  of  the  Court  of  Queen's  Bencli,  at  Montréal,  in  1^4.). 
2  Revue  de  léfjislation,  p.  258.  About  ten  years  after\viii<!s. 
the  Superior  Court,  at  Montréal,  in  the  case  of  Momni 
va   McGuire,  and   Ihttler  et  al.,  Opposants,  held  that  wlieiv 
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(iftlif  iiriiici|ial  :iiiil  iiitrirst.  tli''  niiliiifirv  i  iilr  <il'  iiri|>iit.i- 
tinii  iiiiist  |ir<'\jiil,  wliicli  iinjMitts  tin-  jiayiiii'iit  lirst  tu  tin- 
lii|iiitlatiiiM  ni"  tlif  iiitcn'st.  iiihI  flif  lial.iin-r  tu\s;ir<l  fln'  |ifiii- 
(•i|ial  uiili'ss  it  1m'  (itliiTwisr  r\]irc.ss|y  >ti|iiilatf<l.  "  (Taki-ii 
tV«'iM  tli''  l'cpnrt  iii  Mmilrnil  Ih  riilil.) 

Tlif  nilf  laid  ddWii  in  tin-  cases  alinvr  citti]  scciiis  tn  un- 
[Il  rl'ictly  rt'asoiiulilc,  aiid  lias  I  liclirxc  ^^'iiu-rally  lnin  actid 
ii|iiiii  lititli  in  (^>n<'lncand  M  ont  it -al.  sini-r  tin-  dicisiun  in  f  i  /m  rlr 
I)iiiiiiiucli<IIt' (  !>>+;')):  and  I  tliii-rt'uii'  tliink  tliat  \vrcin;:lit  tu 
l.r  Miiidi'd  liy  it  n]»un  tlic  prisint  uccasiun.  As  tu  tli<'  i'iin<'i|inl 
|.uiiit  in  tliis  casf  npun  wliicli  ail  tlii'  jud^fs  arc  a^M-ctd.  1  tliiid< 
it  i|iiitr  nt'cdlfss  tu  atti-nipt   tu  add  anytliinj;   tu  tlic   ulist-rvu- 

tiuii>  in  ri'lafiun  tu  it  wliicli  liaxc  1 n  inadf  liy  tin-  cliirt  jns- 

ticr.  in  w  liicli  1  l'ully  cuncnr. 

La  cuin-.  cunsidérnnt  i|iit'  l'actiun  est  t'undéc  sur  inic  ul)li- 
:.';itiii»i  du  i!t  juillet  ls:{!»,  (  liastien.  nutaiie.i  cunsentie  parle 
|»i|'(iideui-  au  pi'ufit  de  Delesderniers  durit  les  Demandeurs 
Hiiit  les  repi(''sentants,  et  pai'  la(|Uelle  le  I  )<''t'eiii|eur  recuimait 
i|i\c)ir  la  suiiiiiie  de  t.")!),  et  promet  la  payer  '  en  fin(|  paiciiieiits 
'le  cliacun  tlO  le  I S  juillet  de  cliacuue  des  aJiiiées  |S-I()-4I -4'2- 
i'.\  it  Is44',  termes  prélix.à  peine,  etc.,  et  sans  int<''rêts  d'ici  à  IV'- 
(•Inaiic'c  des  piiieinents.  "  Considérant  (pie,  d'après  la  stipulation 
|iurti''i'  en  la  dite  ulilinatiun,  rintt''rêt  cuui-ait  sur  flia(|Ue  jiaie- 
iiifiit  -i  cumptci'  de  son  <''('li(''a!ice  :  cunsidéi'aiit  ipie.  le  21  mars 
|n4o.  il  a  été  t'ait  à  compte  de  lu  dette,  un  j)aiement  de  t'J")  :  con- 
-l'IiTaiit  (pie  la  lialance  due  ])ai'  le  Di'd'endcui-,  en  lui  donnant 
(Tiilit  ]pour  le  pai(!ment  de  1125,  ('-tait,  à  la  date  tU-  l'institution 
lie  la  présente  îietion,  de  Côô  Is  2(1  :  coiisid(''rant  (pie.  par  con- 
>i'i|ii(iit,  dans  le  ju^fcmeiit  de  lu  coui'  de  ])renii('')-e  instunce, 
<|iii  condumne  le  Dét'eiideui"  ù  jtaycr  uux  A])pelants  C2.').  avec 
iiit('ivt  du  ;}()  novemlire  1S.')!(,  seulement,  il  y  a  mal  jiini' :  In- 
tiriiic  le  ju^'eiiu'iit  rendu  parla  ('oui-  Supérieiii-c,  à  Monti'éal 
!'■  .'{D  avril  I.SOO,  et,  procédant  ù  i-ciidre  le  iu(;i'iiient  (pie  lu 
< 'diu'  Supéi'ieiU'e  uuruit  dû  rendre,  condamne  le  I)('-t'enileui' ù 
payer  au.\  A])pelunts  lu  sonniie  t")")  Is  2d  avec  int('rèt  du  'M 
ii(i\i'iiilire  iS')!),  jour  de  l'usslifiiatioii,  jusipi'au  ]iaiement.  Liio- 
iior.iMe  Sii-  Louis  Hyi-oliik  ]^.\F<iNt.\i.\e,  I5art.,  .Iun;e  en 
('\tiï.  dissent u'vtc,  (\\mut  h  l'imputation  sur  les  intéi-éts."  ((i  ./., 
p.  2(11,  et  12  />.  y,  /)'.  ('.,  ]).  2S().) 

Lol!A\(!Klt  et  Flîi.UKS,  t'or  Appellant.s. 
Dkni.s  et  DivSXoVElt.s,  for  Hespondeiit. 
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itAiM'Mirrs  .iinii'i.MitKs  MEVisi^is 
LIBELLE.     SOCIETE.     ASSIGNATION. 


Sri'i;i;iMi;  ('m  im,  .Mnntival,  :>t)tli  .Itiiir,  Isiij 
pM'I'uiv  Smith,  .lustuv. 

.Mr|)n\  \|.|),  vs.   1)1   \  «/  II/. 

l'iu"  Mcliciii  l'ii  ilniiiiiiii'.'c  pcpiir  liiii'lli' et  iiijiirt's  viTlmlrs,  rniilciuiiii 
Irn'iH  clifCs,  fut  |init('f  cniHi'c  tn-is  iiiiliv  iiliis,  (li'sii.'iii's  cumnic  tcms  ,],•  |.| 
cili'  (1(1  .New  Vnrk,  ii'_'riit.s  (le  ciiiiiiiKM'iMt  l'I  as«()cit'.'- ,  riii.saiil  cniiiiiii  iir 
(laii.>(  la  cili' (11'  .MmhIii  al.  siiiiH  les  inpinsct  raisun  «le  l{.(i.  iMiii  ai... 
I>('.s  i'\c('|iti(ins  A  la  liiniic  fiiri'iit  imiilniics  |iar  <lcii\  des  Pi^'iiilrins. 
Inii  IcC'H  sur  ce  i|iii'  la  si'.'nilicatinii  (1(>  r('\|)|nit  ('■(ait  iiis-iltisMiiti-  ii 
irpL'iilii'rc,  cil  aiilaiil  «inc  telle  si;:iiili(ali'iii  axait  fU-  laite  au  Ihiii'hh 
(les  I  >('reiiileiir>  i\  .Mc)iitr('iil  ;  (pK»  les  I  ii  l'cn'leiiis  a\  aient  druit  (l'i'lic  sci- 
\\h  |ier-iiiiiie||eiiieiit,  <iù  i\  di  iiiilii  le  |  !  )  ;  ijiie  i'aetiioi  eût  lifi  ('Ire  liiiiji'i' 
(•(iiilre  les  assiieiis  e(Pii|ialiies  des  actes  dont  un  hc  |plaii:nait,  et  ne  ]i'>n 
vail  ('tre  piirti  (•  euntre  une  >(>ei(''t('  pdiir  injures  \crliales  iirnrr'cs  pm- 
l'un  (iii  iilnsieursdeH  assueii's  ("Ji  ;  et  ciicdre,  parce  (pie  la  cause  d'a'liun 
ii'i'tait  pas  snllisaniiiient  e.vpi  iiii(''e,  en  autant  (pi'il  ('tait  all(v'Ui' ipic 
les  I »i'tenile!irs  avaient  taus-(  nient  et  nialicieiiseiiient  ceniposi'  et  ((  rii 
dans  nu  certain  li\  lo,  ([('-post''  au  liiireini  de-'  l^'leiideiirs,  Su-.,  nii  certain 
libelle  taux  et  Mialicieiix  "  à  l'eUet  (pie  l'en  ne  pouvait  se  lier  au  lit 
"  I)einaiideiir,  iiii  (pie  le  1  »eiiiaiideiir  était  iiixilvalde,  un  antre-  paiules  ;i 
"cet  ellct,  mais,  ciiinnie  les  l>.t'eiideiirs  n'iiiit  pas  vimlii  (pie  le  l>eiii:iii- 
"  (leur  vit  le  dit  li\re,  il  (tait  iiicapaMe  de  rap|i(>rter  exacteiiieni  ie- 
"  iiKits  \-  ('crils."'  (I!) 

■Iiii/i' :  t^ne  les  e\ce|iti(ins  (''laient  liieii  f'iind('e.s,  et  (pie  l'aclinii  de\a  I 
("ire  ren\(iy<''e  avec  dépens,  cpiant  aux  deux  néfendeiirs  ipii  avaient 
l)lai(l(''. 

Tliis  Wîis  ;m  .•ictioli  (if  (l;iiiifio'('s  t'oi'  sliiiidci'  uiid  lilnl,  cnii- 
taiiiiiij^f  tlircc  (•ouiits,  iiiid  was  Ipr(iiio;lit  ajraiiist  tlii'cc  |iersiiiis 
(Icscfilii'il  as  liciiii^f  ail  'il  tlic  city  d'  Xcw-Voi'k,  iiicfcaiitili 
ao'ciits  aiid  coiiaftiicfs.  cai'i'viii(i'  on  liiisines.s  ut  tlu-  citv  ut' 
.Moiiti'eal,  tiiidcr  tlic  iiaïuc.  style  aiid  lifiii  of  11.  (J.  ])uii  (S:  ("o. 
Tlio  st'1'vico  of  jiroccss  was  madc  (Hi  a  clei'k.at  tlic  otlicc  ol'  tlic 
('oiii])aiiy  iii  .Mdiitrcal.  'l'Iic  tirst  coiiiit  allco-cd  tliat  l'Iaiiitill'. 
liclui'c  tlic  coiiiiiiittiiin'  ot'  tlic  (fricvaiK'cs,  aiid  tlic  t'ulse,  scaii- 
dîildtts  aiid  iiialiciotis  woi'ds  eoiniilainud  i»t',  was  a  tfadci',  puiic- 
ttial  iii  liis  dcaliiios  and  |)ayiiiciits,  and  imt  in  cniliarf;isscil 
(•ii'cuiiistaiic'cs.  "  \'ct,  tliat  I  )cfcndants,  well  kiMtwino-  tlie  pre- 
"  mises,  liiit  contfivinif, and  wiNinclully  and  nialicionslv  inteiid- 
"  iii!»'  t(»  dcstfov  tlic  cood  n.anic  and  rcuutation  ol"  l'Iaiiitill  m 
"  liis  luisiiic.ss,  and  to  cause  liiiii  to  lie  fee;ai'(lc(l  as  a  ]icrsiiii  ot 
"  no  crcilit  (■'vc.  and  thcfi'by  to  injiifc  liim  ;  on  tlic  l()t\\  dav 
"  ol'  Aue'ust.  IN."»!),  in  a  cci'tain  disconi-sc  (S:('.,  t'alselv  and  iiiali- 
"  cioiisly  sjiokc  and  jtiiMislii'd  ol'  and  coiiccrninî!;  l'Iaintiliaiid 
"  liis  ciiciinistanccs,  tlic  i'also,  scandaloiis  and  nialiciotis  wonls 

(1)  V.  art.  .-)7  (".  I'.  ('. 
(•_')  V.  art.  llliliC.  ('. 
(:\)  V.  art.  .-XlC.  r.  (.'. 


;iK  i.A  i'ii<>\  IN"  K  hi:  (,»i'i:itF<' 


is'A 


l'dlldW  iniX  t<>  wit  :  llr,  incniiiii^f  l'hiintill".  is  imt  l'cli.'ililf.  iIhtc- 
Kv  iiiiîiiiiii;^.  lliiit    IM.iiiititr  wn.s  a  |)rrs(iii  ni"  iin  crcilit,  wortli 
,.r  -«ulistiiiK'i',  ami   iii  iiisnK  eut    fircmiistaiici's."   'l'Iic  .sfcniid 
,,iiiit   M't    iip   tliat    I  )rfViic|,iiits  ciiiitri\  iii;,f  l'ire,  "  in    a  cirtaiii 

1 1\  l<c|it  in  tl ni( r    I  )rt"i'nilants,  in  tin'   cityiil    Mmit- 

wliicli  lioiik  is  ac('i's>iii| 


IVill 


('  1 1 1.  ,i\\ 


1    Ira'l    liy  ilivcrs   prlsnl 

iiiil  in  tact   ki'pt  liy    l)fl'i'n<laiils    fur  a('cciiiinn>i|atiiiii    uf  tli» 
.iilisciiln-rs  tu  tlicir  a^'iicy.  auil    tn  iir    icail  liy    tlir  suIim'II 


Lcrs  \v 


ickrillv,  l'alsclv,  an<l    inalicinnslv 


ilnl    cnniliosr,  Write 

in  siiil  1 k  anil  jaililisli,  cause  anil  ]p|'iicure  t»»  !"•  iMini|HiS(i| 

writteiiin  saiil  Inink  anij  |)nlilislie(l,or  ainl  cuncei-ninL:  l'Iain- 
titl',  a  certain  taise,  scaiidaluns,  nialicions  ami  «lefainatory 
lilul.  ^/  (hr  fffirf  tliat  l'iaintiH"  was  not  ivlia' !••,  or  llia't 
ri.iintitr  was  insuivent  in  liis  cii'ciunstances  ami  n  j-Tsun  ni' 
(if  liii  cieilit,  wnrfli  or  snlistaiice,  ami  n<»t  \i>  lie  relied  un  l'ui" 
paynieiit    ut"    liis   just    délits,  un  nutrils  li'  'Iml  cùcil .\\\\\ 


1-  I  )eriiidants  liave  refnsecl  tu  let    l'Iaintill       ■  tlie  liDuk 


^  u 


iiali!''    tu  state    tlie  exact    words  tJK'iein    wcitt'ii. 


Tl. 


iliiid  (oiiiiL   was   nearly   in   tlie    sanie   ternis  as   tl"    second. 

T|ir  !  )el'eiidants  Jileadecl,  liy  I  .ii(  iilinil  à  lu   fnriiir,  tu  llie  wliole 

1. ri, nation,  and  specially  tu  tlie  Ist  tind  .'{rd  cunnts  settiiiju' 
ii|i  il)  etlect  tiiat  tlie  Service  ul"  |ii'ocess  was  irre;^fnlai-.  and  tliat 
DrIViidants  wcrc  eiititled  tu  lie  ser\ed  |H'r,s()n;dly,  ur  at  tlieir 
ileinicile,  and    conid    imt   lie   ser\ed   at    tlieir  otlice  ;   tliat  tlie 

McliiMI  sliowld   liave  lieell    diri'Cted  ae[ainst  tlie    nielilliers  of  tlie 

(M|i;irtiierslii])  eiliity  oj"  tlie  nialicioiis  acts   cuni|ilained  ul',  and 

iiiiilij  Mut  lie  liruueiit  aeaiiist  a  cu])aitnerslii|)  l'ur  wunls  s|icikt  ii. 

;iImi  tliat  tlie  déclaration   was    not  siilliciently  lilielled,  l'Iain- 

titl'  lieiiie  lioiunl  tu  set  U))  tlie  liliel  sul istuiitially  liy  précise  and 

ilitiiiite  wonls, and  not  in  an  alteriiati\'e  runii,ur  in  tlie  vaifiie 

■iimI    iiiicertain    nianiier    nieiitioiied    in    tlie   dcclaratiun.    The 

|i.irtiis   liavinif   lieen  lieanl   un  tlie    niei-its   ul'  tlie   e\ce]itiuns. 

tlircourt  rendcreil  iiidmiientas  l'ulluws  :  "  ('unsiderine' tliat  tlie 

l 'Nccjitiuiis   are  wi'll    l'uinided,  and    tliat   Dereiidants,  Kuliert 

•  irali.nii  and  liuliert    l\.  lioyd.  caiinot,  t'or  tlie    reasons  alle^n-d 

in  aiid  liy  tlie  said  exce])tions,  lie  luld    oi-  re(|nii'e(l    to  ple.ad 

\i<   tlie    llieiits    of    tlie    l'l;iint  itl' s    deliialld  :    Tlie    court    dotll 

liiaiiitaiii    tlie    tu'o   exceptions,  and  dotli    disniiss  tlie   action 

iiiid  deinand  of   IMaintitl' in  res]iect   ol"  ,said  two    |)ereiidants, 

'  with  cost.s."  (12  P.  T.  11.  ('.,  ]).  .'il.').) 

Toi!i!.\\<i;  and.  Moiuiis.  for  l'Iaintill', 

A.  K()i;i;i!TsoN,  for  Défendants. 


2.S4 


RAPPORTS  JT'DICIAIRES   REVISI^ÎS 


SERViTUDES.-MUR  HITOTEN. 

(}\K\:s's  1!kN<II,  AlM'KAI,  SlItK    MoiltlVîll,  4  liiuis.  ISCl' 

I5ct'uic  :  Sir  L.  H.   I.aImini'aink,  lijirt.,  ("liict'-.lusticc.  Am,uj\ 
1)1  VAL,  Mi;i!i:i»ii'ii  t't  M(»NJ)Ki.i;r,  .lusticcs. 

I'i:<  K,  Aippcllaiit,  "/*(/  IIakius,  Kcspondcnt. 

I»:iiis  une  action  \Kir  un  loratairo  contre  soii  locatoiir,  pour  (loiiiiiiiii'o 
îilli';;nt's  avoir  cti' sonli'erts,  i  ii  niison  <lo  la  dcnidition  il'iin  miii  im,ii.. 
los  pri'niiros  Imircsci  ].i  proijrii'tc  voisine,  telle  iléniolition  ctani  all>i.'ii"- 
par  la  diChiration  axnirtté  faite  dn  consentement  (in  locataire. 

■luiji  :  1^  <2i"'  le  locataiic  a  droit  à  une  diminution  des  Inyer-  prM|»  r- 
ticinnce  à  la  diniinutinu  de  .sa  jdui.s.sanc  e  des  preinice.s  louées,  mais  i|Ui' 
nulle  telle  fUndinitiini  ne  pouvait  être  accordée  dans  l'espèce,  inlii. 
n'ayant  ()as  ('té  demandé<'. 

'_"•'  <^ue  les  pr<i|.rii-taires  voisii.s  ayant,  exercé  .,  une  manière  lé-:ili\ 
leurs driiit.s  de  déninlir  le  mur  mitoyen  (pu  était  :  i-a|ialile  de  sniitenir 
des  ma'_'a-ins  fju'ils  étaient  .-ur  le  point  d'èri^rer,  i.l  l'inie  ni  l'aiUriili» 
parties  ne  pouvait  réclamer  di-  domnuijre.s  contre  e;i\. 

îï*-'  <^ue  les  inconvénient-i  et  les  dom  m  a  L'es  occasionnés  au  loc;itairp,cii 
autant  ipi'iis  ne  découlaient  ])a.s  nécessairement  d((  la  démolition  et  >\<- 
la  reconstruction  du  nnir,  étaient,  dans  l'es[)èee,  attriluiahle.s  à  hi  ii.ii- 
duite  lin  locataire  lui-même,  et  à  ses  demande- el  menaces,  et  i|nc,  en 
cons('rpienc(-,  aucuns  donimaj.'es  n'aurait  dû  lui  être  accordé-  par  l'' 
tribunal  de  première  instance,  (li 

l'I.iiiitifi".  Karris.  rccovered  tlôO  dainao-es.aoîiiiist  A]i)iellaiit. 
liis  laii(ll()i-(l,  liy  reasoii  ol"  tlic  iK'iiKilition  ami  focoiistnietion  o)' 
a  iiiiftii/cii  wall.  Iii  Iii.s  ileelaratioii,  lîe.spoïKK'iit  .seL  u])  a  lea-e 
ol'  tin-  l'itli  Fidiriiary,  ISôN,  for  tluve  ycai-s,  t'i-oiii  the  tirst  ef 
Mav  l'dlldw  iiio,  ol'  a  liotise  in  Mc(jill  sti'i'ct,  Montréal,  in  wliidi 
liespondent  carrieil  on  hnsine.ss,  a.s  a  lioot  and  slioe  niak' r, 
o('cn])yin<f  tlie  njtiier  part  ol'  tlic  lion.se  a.s  a  dwellino:  that. 
altoiit  the  lOtli  .iiily,  IN')!»^  "  Del'endant,  in  violation  of  tin 
"  tei-nis  oF  1ns  leasc,  ilK'o'allv  iUid  tuilaw  l'iilh'  did  cause  t" 
"  lie  pnlleil  down  and  deniolisluMl  the  divi.sion  wall  or  eali 
"  ot"  the  lea.sed  house  and  preini.se.s  adjoinino-  tjie  jiropeity  "l 
"  the  hoirs  Mills,  in  the  lease  ineiitioned,  îd.so  the  idol' ni' tiie 
"  house  and  (ait  lpuildin<js,  too-ether  with  the  chiiMnev  tlieivun 
"  ereeted,and  ail  this  wasdoneand  conseiited  to  liy  Detendiuit, 
"  without  thei'e  lieini^  îiny  occasion  oi'  necessity  t'or  so  iloin;.'. 
"  The  l'Iaintitr's  daniaoes  are  then  set  l'orth,  and  it  is  n>l\r'\. 
"that.  nioreover.  Défendant  did  not  adopt,  or  cause  to  !.. 
"  ai|opte<l  sullicieiit  preeautionary  ineasnres  to  protect  l'iaintitl 
"  fi'oni  the  rain  and  v.eather  &c.''  Conclusion  for  S.'}()()() damage-. 
I>y  his  plea,  J)el'endîint  alleood  that  lie  had  fuIHUeil  the  ter!ii> 
of  his  leasc.  and  that  the  wall,  which  was  a  iiiitoi/cii  wall.  Iki'I 
I  eeii  jiulled  dowii  1  ly  the  adjoinino  propiietors,  the  hoirs  Mill- 
of  which    Defernlan't   had    notilied    l'IaintiH',  hy  protest  ot' the 

(I)   V.  art.  .-)ll,  .■)l.-),  .-.I(i,  KIKi,  KilTel   1(1(5(1,  C.  C. 


DE    LA    PROVIN'CE    DE   QUÉHEC. 
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2ihI  .liiiif.  ISôf);  "  tliîit  IMiiiiititt'  iK'isistc»!  in   iircvcntin^' tlif 

iirjrs  Mills  tVdiii  ciiclosiii^'  tin-  Icasfcl   |)i-t'iiiiscs  witli  a  luirti- 

tiipii  !is   is   custoniaiy    in    sucli    casts,  ami    tliat   tlic  pullin^f 

()(»vvn   an«l   n-eonstriu-tiun  ol' tin-    wa!I  <li<l    imt  (iccii|)y   niurc 

tli.iii  six  wfclxs."  I)\-  liis  answci-  to  tlic  jilra.  l'Iaintifl' allcifcd 

tii.it  l''t''n(lant  liail  t"ailt'(|    to^'ivc    liiin    jxafcalil»'  jxtsscssion 

f  tlic  I  rciuisfs,   tliat   tlii'    wall    was   not    m ifnift-n.  tuu]    tliat 

;'i,    iinticcs  (lid    not   ])rcvtnt  (lania<,n'.  and    fliat    lu-,   i'Iaiiitift", 

i,i,|  iint  ((]i]i()scc|  any  net  «irni  ac-t   tu  prcvcnt   ur   niiti^ati'  tin- 

1—  aiid  tliat  tlic  woi'k  (tccu|>it'd  tivc  niontlis, as  allci^fd  in  tlic 

;.<laiati'>n.  On  tlic  :}lst  May,  IS()  I .  tlic  euui  t  (  Uadci  KV, -liis- 

tici)   i-ciidcrcd    judciiiciit  :  "  Considcriiiif    tliat    l'IaintiH   liatli 

istalilislicd   tlic  nialciial   avcnncnts   of    liis   d-claratioii,  and 

tliiit  an  apiirci-ialilc  daiiiac;('  lias  liccn  canscd    ti)   liiiii    in  liis 

tnidc  and  lnjsincss,  and  in  tlic  couds  and  ctfccts  ut"  liis  tradc, 

liv  tlic  oaicicss   nianncr  in  w  liicli  thc    inifof/ci)   wall   oF  tlic 

iirciiiiscs  occupicd  liy  liini,  at   tlic  tiiiic  uf"  liis  occupation  oi" 

tli''    ]irciiiiscs,    was  dciiiulisliccl    ami    roniovcd    and    rce<ins- 

triictcd.  as  wcll   as    ny  unskillt'iil   and    inctHcicnt  jirotcctiun 

aft'cidcd  and  ffivcii  to   Plaintitt"  a<faiiist  injnry  ami  dainai^c 

tn  liis  jfnods  ami  cfl'ccts  of  liis   tradc  :  and    considcriiin'   tliat 

I)i  t'iiidant  liatli    not   [U'otcctcil    and    sccnrcd    IMaintifl'  tVoiii 

•  -iicli    loss    an<l  damage,  as  Ky  law    lie  was   liound   to  du.  tlic 

(iiiirt  dotli   comlciiin   Défendant  to  pay  to  l'iaintifl' tlic  sniii 

..r  lilôt),  i'or  liis  damages  aforcsaid  àz(-.'    Fnjni  tliis  judiiiciit 

tlic  ]iicscnt  a]»peal  was  institntcil. 

.Mki'.KIUTII,  -I.  :  Tlic  Appcllant  an<l  tlic  licirs  ol'  .lolin  H. 
MilU.  ail-  rcspcctiv'cly  tlic  ]»i'opiictors  ot"  two  conti<^Mious  cni- 
'lacuicnts  sitnatccl  in  .Mc(JiII  strcct  in  tliiscity.  In  tlu'  sjji-iny' 
■f  l^.")!'.  tlic  licirs  Mills  notiticd  Appcllant  tliat  thcy  wcrc 
.Imiiu  tu  ci-fct  iicw  warcliouscs  un  tlicir  pi-u|)city  :  and  tliat, 
l'ir  that  purpcsc,  it  would  lie  iieccssai'y  to  take  down  and 
leliuild  a  part  ot"  tlic  tlicn  cxistinc-  unlni/ru  wall  lietwcen  tlie 
twn  |iroperties.  Tlic  Kes|)ondcnt,  tlic  tenant  ut"  \p]iellant, 
luiviiii:  iiliiectiMl  tu  tlie  takiii''  duwn  ot"  tlic  wall,  tlic  hcirs 
.MilK.  at"tcr  tlic  usual  notices  ami  otlicr  roinialitics,  caiised  tlie 
w.ill  tu  lie  exaiiiinctl  liy  exiicrts  rconlarly  naiiicd  :  and  tlie 
'X)"  its  a<,M'ec(l  in  re)>ortinc-  tliat  tlic  wall  as  it  tlicn  stoud,  was 
-iitticiriit  tu  support  tlie  tlieii  cxisting  liuildiiics.  lait  tliat  it  was 
iii^iitliciciit  tu  support  thc  new  wareliuuses  aliout  tolic  crcctc(l 
iMiid  wliicli  silice  tliat  tinic  liavc  lieeii  eiectcd)  liy  tlic  licirs 
.Mill<,  Tlici'i'UiMiii,  and  in  pm'suancc  ut"  tlie  ric-ht  o-ixcn  tu 
ti.  m  ly  tlie  204tli  article  ut"  tli"  Custuni,  and,  at"ter  due 
ii'itifc  tu  tlicir  nci^diliuiir,  tlic  licirs  Mills  p'occcded  tu  take 
'l'>\vii  and  i'ei»uil<l  tlie  part  ut' tlie  mi,  ,i/t'ii  wall  su  declared 
iii^iitiicieiit  for  tlieir  n»>w  liuildinc-,  Tlie  jicrforuiance  of  tliis 
wuik    iiccessarily  sul>jectcd    licspundcnt,  as  tenant  uf  Ap[)cl- 
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liint  tu  C'<)iisi<liral'k'  iucunvcnioncc,  :ui<l  doulitlcss  tu  v,!,,,. 
loss  :  .-iiid  the  niK-stiuii  1  imtpose  to  considi-r  first  is  as  tM 
wlictlitT  tlif  lu-irs  Mills  jiri-,  «-itlicr  (lii'cftly  ur  iiidii-cctlv,  liai,!,. 
t<>  iiiduimiity  Ifi-spouduiit,  ur  A}tiK'lIiiiit,  us  tlic  iaiidlur  1  df 
lù'SjMiiidi'iit.  fur  tilt.- iiicouvfiiiiiicf  îiiid  luss  to  wliicli  lù^iiuii- 
dt'iit  was  neri'ssnril;/  sulijccted  by  thu  takiii^-  (Inwn  and 
iv'litiildiii^f  of  a  C">nsidf)-ali!(.'  part  ut'  tlic  ^^aMc  wall  ni'  t!ir 
prciiiiscs  iii  his  «lecuiiatioii.  At  tirst  siijlit  it  would  siiin  iva- 
s<»iialile  t<>  say  tliat,  as  the  heirs  Mills,  l'or  tlicir  dwh  inutit. 
siilijfctcd  tlx-ir  lifii^lionr  tu  luss  and  iiicuiivciiieiicc,  tluv  miolit 
tu  iiidijiniiity  liim  l'ur  tlit-  l<tss  and  incuiivcniuiicr  su  catisnl; 
and  tliis  vicw  lias  beeii  udupted  liy  sunu'  of  tlio  cuniiiicntatnrs 
un  uur  i-ustuni.  Ft-rrii-n- says  :  "  En  truisiÎMiU'  lien,  celui  ([ui  a 
■'  déniuli  duit  faire  refaire  incessannnent  le  rétalilissenient  ;  it 
"au  cas  (|U<'.  par  la  di-niulition,  le  voisin  (m  reéuive  nuchiUi' 
"  [)r<'-judici'.  cuniine  si  les  locataires  de  l'autre  voisin  ont  ('ti' 
"contraints  «le  surtirde  la  maison,  il  est  t<'nu  île  l'e'i  d('ci(iiii- 
'■  niaijer.  n  étant  pas  justf  ipie  1  un  des  voisins  fasse  rien  imui' 
•■  sa  cununodité  et  utilité,  au  ])réjudice  de  l'autri!."  (  1  )  (iouiiy 
(wliusf  views,  huwfvcr.  as  tu  tlif  204tli  article  of  tiie  cnstnin 
do  not  a<;rfe  witli  tlius».-  of  JXsoudets)  concurs  witli  IVi- 
rière  in  sayin^  tliat  in  a  case  sucli  as  that  before  us,  it 
would  nut  bc  jnst  to  n-fiisf  tu  tlie  party  injureil  an  indciii- 
nity.  (2)  l'otlder  liavinj;  tlie  cunllictin;^'  views  of  iJesoixJcts, 
and  uf  bis  annotatur  (  Joupy,  before  bim,  tlirows  the  i;ival 
wei^bt  uf  bis  uwn  upiniun  into  the  scale  ao'ainst  tliat  of 
(  !uu  IV,  wliu,  as  alri-adv  nientioned,  am-ees  witli  Ferrièiv, 
l'otliicr  C-i)  says  :  ■•  I^)r><|Ue  h-  mur  conunun  (|ui  est  bon  |iiiiir 
'•  mur  de  clûtun',  uu  même  pour  le  soutien  «les  bâtiun  iits  i|ui 
"  sunt  ili's  dfUX  cuté><,  n'est  pas  suffisant  puur  suutenii'  \v\- 
'■  liaussfini'nt  que  je  veux  faire,  et  les  nouveaux  bâtiments  (|iir 
'■  je  veux  élever,  la  Confunie  de  Péris,  art.  19G,  me  permet  de 
'•  le  dt'mulir,  et  en  cunstruire  à  mes  déjiens  un  autre  (pli  soit 
'•  suliisant,  en  prenant  sur  muu  terrain  de  mon  côté  ce  tiu'il 
"  faudia  ]iuur  lui  dunner  mie  plus  jurande  épaisseur  (pie  t'ill'' 
"  «ju  il  avait  :  et  en  ce  cas  je  ne  devrai  pas  les  charges,  ayant 
"  recunsti'tn't  «t  fortifié  âmes  dépens  le  nuir  commun.  Si  Ir 
■■  voisin  avait  ses  bâtiments  de  son  côté  (pi'il  ait  fallu  pour  oclii 
"  étayer.  i  (11  dois  pareillement  supporter  les  frais  ;  car  ils  l'ent 
'•  partie  <U'S  frais  de  la  reconstrueti(jn.  Si  le  voisin  était  un 
'•  niaitre  paumiei'  qui  •■ût  de  son  coté  contre  lu  mur  coiiiiniin 
"  un  j»'U-de-paume  dois-je  aussi  le  dédommager  des  profits  du 

(1)  IV'iii.rc.  f.'rrihilt    Cnu/iimi,  art.  -Jdl,  p.  I(J!)I. 

C2)  Ik'sg'Mk'ts,  L'il.  i>f  17S7i  l>.  "JS."}  :  Si-t  iiUo,  Fourni;!,  Un  roixiiiiiiii ,  \"\.  -, 

(."<)   l'idliicr,   Trnift' fil  'a  '<ocii>i',  li^' 'Jl.'», 
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smi  icM-Wc-i.jUiliH- titiiil  il  ii('t(''  ]ii'iv('  iiriidaiit  K-  t»'iii|(s  iu't«s- 

•  siirr  imiir  la  iN'inolition  rt  iTc-oiistructioii  <lu   nmr,  iicihI  iiit 

•  liiiUi'l  '/  ('  ('  /"'  fiiirt'  vsiiijc  (le  sin)  J('ii-(l('-fi(i II iiic  1  Dt'SMfoilct.s 

•  ilcciil»' (lUc  ji' n  y  suis  pas  oMij^é  :  et  (jodI  (jii'il  soif  en  ,cl<i 
■■  rijii'i.-<  jiiif  (îiiiijtif.  (jii'i  /)i'('t(iiil  (Ji"'ji/  suis  ()ljlii/t\ji'  trouve 

lavis  lie  l)t's<fu(K'ts  nVuliiT  :  ciir  je  ne  fais  r/^t'/tw/-  ilc  mtnt 
ilrcit  (|Ue  nie  dunuc  la  loi  et  la  coiutiiunauté  au  mur.    La  lui 

•  iii  nie  donnant  1<'  jK.uvoir  de  démolir  et  de   ri 'construire  le 

■  mur  eoininini,  pour  soutenir  rexliaussenient  (|Ue  je  veux  faire, 

■  iir  in'oblij^i'  (pià   payer  tous  les  frais  de  cette  ilémolitiou  ft 

■  rrcoustructiou  :  on  ne  fient  pus  m'ohl i<i<'i'  à  milrc  r/iosi\  ijh'i) 
n  ()  ijiioi  (il  loi  iii'olil iijr.  Jj'(''tat  de  maître  ]ianiiiier  ipia  mon 

■  vi.i.--iu.  ne  doit  jias   me   rendre'  jilus  on(''reux    mon   di'oit  de 

■  fuiiiiiiunauté  au  nnu'.  La  privation  du  pi'otit  de  son  jeu-de- 
|i;iimie.  <iu'il  soutire  pen<lant  le  temps  néc(!ssaire,  n'est  point 
un  tort  (}Ue  je  lui  cause  :  car  ce  n'est  pas  faire  tort  à  (|Ue](|u'uii 

•  iliie  d  user  de  son  droit."  The  framers  of  the  co<le  civil  d(j 
hol  scem  to  have  niaile  any  suhstantial  clian<;'e  in  the  old  law 
iiii  tliis  suliject:  as  will  lie  seen  on  reTerence  to  the  (î.'JSth  rrml 
ii.")!itli  articles  of  the  code.  And  Duranton  in  rcferonce  to  thèse 
lUti'.l'.'s  observes."  Le  sentiment  de   (îoupy,  (|ui    pensait  <pie, 

•  (liuis  tous  les  cas  où  les  chaii<;ements  n'étaient  opérés  (pie 
)iar  lun  îles  co-pro])riétaires  que  dans  son  intérêt  ])articulier, 
le  tort  (pi'ils  causaient  à  l'autiv  devait  être  réparé,  é'tait 
prul  être  plus  coiiforme  à    réipiité,  mais  il  est  liien   certain 

•  i|U  il  n'était  pus  aussi  ]iarfaiti'ment  en  harmonie  avec  les 
"  jiriiicipes,  r|Ue  celui  de   J)esLfodets  et  de    l'othier,  et  i|u'il  n';i 

•  iiniiit  été  adopté   par  le  code,  pui.sipie   le  code    n'ohlin'e   celui 

■  ijui  fait  les  chani^i'Uients  autorisés  qu'à  suppoi-ter  seul  les 
"  trais  ini>j,tir  rim  ipsuiu,  et  non  à  indenniiser  le  \oisin  pour 
'  la  ]irivation  de  jouiss-uice  de  certaines  jiai'ties  de  son  liàti- 
"  ihrut  pendant  le  temps  nécessaire  à  Topération.  "  (  I  )  'l'Iiis 
vii'W  seems  to  have  l)een  ailopted  l>y  the  most  esti'em"il  t'om- 
iiii'iitator's  upon  the  code  civil.  Demolomlie,  Scrriliu/cs,  vol.  I, 
11'  4<»ô.  p.  4-7(J,  sjiys  :  "  Maintenant  il  s'a^-it  île  savoir  si  le  co- 
"  |inipi-it''taire  ipii  reconstruit  le  mui'  dans  son  seul  intérêt,  mais 

■  sans  avoir  commis  aucune  faute,  't  en  u.sant  au  conti-aii-e  du 

■  ih'oit  i|Ue  la  loi  lui  confère,  si,  disons-nous,  ce  co-pmpi-iétaii'e 
"i.'st  rrs|Mti. sailli!  envers  son   co-propj-iétaire,  du  doM\maiie  (|Ue* 

■  1.1  rceoiistruttion  peut  lui  causer.   L'atlirmative  est  yi'ur'i'ale- 

■  1111  lit  recoiiiuie.  et  nous  paraît  en  elfi't  très  certaine,  en  ci; 
i|Ui  cuiicerne  ceux  de  ces  dommai^fes,   qui  doivent  être  consi- 

'  lit  ris  comme  faisant  partie  des  frais  de  la  reconstruction: 
"  (."ir  l'article   ti.")!)  met  ces  frais  en  cnfii'r  à  la  charm'  de  celui 

■  i|iu  reconstruit.  Tels   sont:   les  frais  il'exitertise   et    autres. 
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"(juil  aura  fallu  l'aire  pour  iléteniiincr  raliffiu-meiit  «lu  mur: 
■^  l<_'s  iVais  iK'C'i'SKairt.'S  pour  l'taytT  le  Uàtiiiit'Ht  du  voisin,,  t  |«pnr 
*"  <J<'']ilacrr,  s'il  y  a  li('U,  conniio  c'est  l'onlinairi'.  uik-  jiarti'  .In 
-*  t^iit  (jui  le  couvre:  ceux  (|Ue  nécessitera  le  rétal'Iis.senu  iit  i|t> 

*  urlires,  trt'illaf^es,  lierccaux,  j)avillons.  haufjai-s,  caliiiiets.  t-tc. 
^'  «jUe  U-  voisin  aurait  [tu,  «lans  le  liKre  exercice  de  sun  droit  de 
'' untKiyeiuu'té,  appliquer  ou  adosser  contre  le  iiuir.  NO.  40(i  ; 
•■  Mais  (jue  décider,  relativement  aux  autres  inconiuio'iités  it 
*•  dounuaj^es,  C)Ue  le  voisin  peut  éprouvei-,  et  <|ui  ne  font  ]M)iiit 
■"  ]>artie  des  frais  île  la  reconstruction  :"  (îi>uj»y  (sur  l)«s;,r(«let\ 
"art.  UXI  de  la  Cnat.  de  Parlx)  pensait  autrefois  .pic  K- cm- 
"■  propriétaire  ipii  reconstruit  le  luunlansson  inttM'êt,  (pieLpi. - 

*  l'<»is  même  pour  son  seul  agrément,  doit  indemniser  lauiri^ 
"  de  tous  les  (.lommanes,  sans  aucune  exception.  t|ui  jieut  en  r..- 
"' sulter  pour  lui  :  et  telle  est  encore,  sous  notre  cex le,  la  doc- 
"  trine  de  plusieurs  jurisconsultes.  (1)  Mais  cette  doctrine  nous 
^  jiarait  contraire:  1^  Au  texte  même  de  la  loi.  (jui.  <lans  l'ar- 
■"  ticle  (iôf),  impose  uniquement  au  co-pro{)riétaire.  «jui  reciiis- 
^truit,  rol)li<fation  <le  reconstruire  en  entier  à  ses  frais,  et  de 
"]irendre  de  son  côté  l'excédant  d'é{)ais.seur.  cest-à-din.  .|ni 
-  jje  l'olilit^e  de  payer  les  dé[)enses  directement  relatives  a  la 
"  rectuistruction  elle-même,  [n'opter  rem  ipmin  :  2"'  Aux  priu- 
^-ci])es  fxénérau.x  du  droit,  d'après  lesquels  nul  n'est  resp. iii>al.|..' 
*•  du  ])réjudice  (pli  peut  résulter  jxiur  autrui  de  l'exercice  .luii 
"ilroit  lé<^dtiuie,  et  cjui  n'attachent  la  resi)onsiibiliti'' (piVi  1;; 
"^^  faute,  à  la  négligence  on  h  l'i'njtrudence.  (arts.  I."{.s2.  l:i^:i  ; 
"  '4"  Aux  i)rincipes  particuliers  de  la  nntoyenneté,  qui  coiistituu 
"à  la  charge  de  chacun  des  voisins  une  .servitude  légale,  et  qui 
^  d'ailleurs  aussi  confère  éifalement  à  chacun  d  eux  un  droit  éiral 
*■  ft  réciproipie.  Notre  conclusion  est  donc  que  le  vni^in  .jui  fait 
^  reconstruire,  ne  doitnucune  indemnité  à  .son  voisin.  ]M)ur  rai- 
^'  son  des  donunages  (pii  ne  font  point  partie  des  frais  de  r. - 
-'  consti'uction  :  nous  exce[)tons,  hien  enten<lu.  le  cas  où  il  au- 
*•  rait  commis,  soit  en  laissant  traîner  la  construction  en  |oii- 
-*  gueur,  soit  en  n'em[)loyant  pas  toutes  les  précautions  conv.- 
^nahles,  (piehiue  faute,  (|ui  le  rendi-ait  resj.onsjiltle  dapivs  h 
"droit  commun,  (art.  1;}S2,  KJ.S;}.)"  (2)  Denuilondte  it  w  ill  l" 
r(.x:ollected  refers  to  ])elvincourt  and  Taulier  as  holding  tliat 
;*  ]»rojirietor  reliuilding  a  \Viill  in  lus  own  interest.  '  doit  in- 
"'  deiiniiser  l'autre  de  tous  les  donni\ages,  .sjins  aucune  exce]i- 
"  tion,   qui  peuvent  en  résulter  pour  lui.     Delvincourt  speak- 

(1  I  1  JtelviiK'ourt,  \).  Kil,  iiute  ô  ; — "J  Taulier,  p.  .'Wl.  voyez  aussi  k-s  iiutri> 
c-jtali<>ii»  au  in.'iiU'  Xo. 

(2)  See  ;ilsii  7  'l'oiiillicT,  iio.  '210  ;  l'aiilessus,  Traité  tUt  S'rritiiil'  <.  K.liti.'ii 
<rf  ISX».  ])j,.  .SIS,  ;W!(  no.  .")7fi  ;  Liilaiire,  Trni/r  (/,.»  .<?.ro7 .»,/,.,  K-l.  ..f  b-7 
p.  774  :  Leitiige,  /aiIx  »/».s  /ùi/ivniilx,  Kil.  of  l!S47,  vol.  "J,  pp.  «W,  :îii.".,  JuT  : 
«*«.- alw.  Duiilfbsis,  vol.   I,  |i.   11!,"). 


I 


.à..!.,»; 


DE    LA    l'HOVIXCE    DE  QUÉBEC. 


289 


iiin  (jf  il  proprit.'tor  who  for  liis  nwn  profit  rebuilils  a  mito;fen 
wiill  sii3's  :  "  Il  est  tenu  triiulennnser  le  voisin  des  ilonnnai^es 
(HiDiit  pu  lui  causer  la  iléniulitiuii  et  la  reconstruction  de  la 
•  partie  mitoyenne.*"  «  li  without  liowever  entérina  into  any 
(ktails  as  to  tlie  ilaniatîes  for  wliich  an  indenniity  is  to 
hc  i,àven.  I  hâve  not  been  al>le  to  sec  tlie  work  of  M. 
Taulier;  indeed.  I  an»  not  aware  that  there  is  a  copy  of 
it  l'itlier  in  (^)uel>ec  or  Montréal  :  Imt  whatever  niay  bo 
tlu'  vicws  of  tliat  learutnl  writer,  I  think  it  niay  be  very 
siifeiy  asserteil  tliat  the  pivpondt-rance  of  autliority  is,  bey- 
(iiid  Hiiy  doubt,  in  favor  of  the  o[)inion  that  a  proprietor 
wiiii.  fur  liis  own  pi-oHt,  takes  down  and  rebuilds  a  mitoi/en 
wall  as  allowed  by  the  204th  article  of  the  custoni,  is  not 
(ililioed  to  irideinnifv  his  neiffhbour  ft)r  tiie  loss  and  inconve- 
iiiciice  to  which  he  is  necossjirily  subjected  in  the  use  of  his 
owu  ])reniises  by  the  takinfj  down  and  rebuildin^  of  such 
wall,  pi'ovided,  of  cviui-so.  tlu-  work  be  done  with  due  care  and 
(lili^fciioe.  And  althoujjfh  this  doctrine  niay  at  tirst  appear 
iiiireasonnable,  yet,  I  think  it  is  not  really  so.  The  law  as  to  the 
iii'iloi/i  inif'te  oï  walls  is  establisiied  lV>r  the  l>enefit,  not  only  of 
lin»|aietors  of  houses,  but  of  the  public  generally.  It  is  bénéficiai 
to  persons  ownint»  buildings,  beeause,  in  eft'ect,  it  gives  a  inan 
twn  cables  to  his  house  at  the  cost  of  one  ;  and  it  is  beneHcial 
tu  the  publie,  beeause.  l'V  econoniisintr  .space,  it  decreases.  in 
alidut  the  pioportion  that  the  thickness  of  a  gable  wall  beai-s 
tu  tlic  w  hole  of  the  fi\>nt  ««f  a  house,  the  cost  of  the  excava- 
tidus,  ar.il  underifround  w<.trks,  necessary  for  the  drainam»  of 
tlif  city,  ,ind  for  supplying  it  with  gas  and  water.  For  the 
saille  leas-on,  and  in  nearly  the  same  proportion,  the  law  as  to 
the  /(/  itoi/t'H  ncte  i )f  walls.  tends  to  decrease  the  cost  of  watering 
aiid  cleaning  the  city,  and  otlur  expensea  of  the  sanie  kimi. 
The  îidvantages  thus  seouiXHl  to  the  parties  more  directlv 
iiitensted,  and  to  the  publie  generalh',  are  doubtle.ss  attended 
with  suiiie  inconveniences:  one  of  the  eliief  of  which  is  the 
uiiinyaiice  and  lo.ss  to  which  a  person  is  exposed  when  his 
iirinhliom.  ivbuilds  his  house:  but  thèse  inconveniences  are 
iiinic  thaii  conii)ensate<l  by  the  advantages  by  whieh  tliey  are 
amiiiipauied  :  and.  theref»^>re.  niay  reasoiiably  be  tlirown  upon 
tliose  who  are  expose»!  to  theni,  v,itliout  giving  theni  a  riidit 
to  further  iiideinnity.  It  may  l»e  added  that  a  rule  of  law 
i'(.C|uiiiiig  a  peisiin  rebuilding  his  house,  as  allowed  by  the 
custoiii,  to  iiideiunify  his  neighlKturs  for  damage  to  which 
they  niay  theivliy  be  subj^t-tt-d.  would,  liy  greatly  increasini' 
the  cdst  of  building,  retanl  niaterially  the  improveinent  ami 
exteiition  of  our  citie>  ;   and    wuuld   be  a  fertile   source  of 


(1)  Dulviucourt,  vol.  l,  i>,  •4">4.  E»l.  of  lS-24. 
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uiin'as(»imlili'   (leinaiids,  sucli  iis  wcrc   urfT(>(l    l»y  tlif   K(s|i((ii. 
•  li'iit    a<f!iiiist    tlu-    hoirs    Mills    wheii    tlit'y    coiiiiiiriK'i'd    il,,. 
Imildiiiif   il)   (lUcstion.    I    iiow    p.-iss  to    tlie  consifleration   nf 
tlii-  alK'ifatii)ii  ol'  Kcspoiidciit,  tliat,  in  tlie  porroi'iiiaiicc  ot'  tlu' 
Work  in  (|Ucstion,  tlio  liuirs    Mills  did  not   nso  lU'optT  piccau- 
tions  foi- liis  protection  as  tliuii-   m'i<,ddM)ur.   Ai'tcr  ^diiin- iivi.)' 
t!u'  wliolt'  ol'  tho  évidence   with   nmcli   care,  I  ani  oC  opinidi, 
tliat  tliis   cliarrre   lias  not   heen   snlistantiatcd  ;   and  tliat  tln' 
inconvenience   and    loss  to   wliich   Kespondent   lias  lici'ii  siiK- 
Jected,  are  in  a   t,n-eat  nieasnre   attrilaitalde   to  tjie  inisappiv- 
licnsion  under  wliieh  lie  lalioui'etl  as  to  the  nature  and  cxtrnt 
of  his  own  rii^lits  nnd  olili^ations.  and  tliose  ot'  lus  nei^liliouiN. 
Wlien  lie  was  asked  to  allow  supports  and  enclosuns  tn  lu 
put  up,  lie  ret'used  ;  and   l'ariseault  says  tliat.  wlieii   lie  cmiu- 
nienced  the  work,  Kespondent  declared  lie  would  turii  ont  tlic 
workinan  à  ftm jik  de  JxUon,  and  said  to   one  ol'  the  iin'ii  wlin 
was  l'iit^ai^'ed  in  the   work  tliat  lie   woulil  kill  liiiii.    It  is  (piiti' 
certain  that  iiiueli  the  i;reater  ])a,rtof  the  dust  and  dirt  wliicli 
<^ot  into  the  j)reniises  *>''  ReK|)oiid(!iit,  and  iiijn  ed  his  n-omls,  so 
ifut  in,  in  consenucnce  of  Kespondent  havin^'    («l'used  to  all^w 
partitions  to  lie  ]nit  up,  liet'ore  the  démolition  ot'  the  oM  wall. 
It  is  ei|ually   certain  that  the  old  wall    was  takeii   dowii  ami 
the  new  putupwith  the  utniost  despatch  and  the  (rreatcst  caiv. 
The  only  pcMiit  respectin^'  wliicli  tliere  can  be  aiiy  ditlieiilty  l'- 
as to   the  sutiieiency  of  the  {lartition   put  up   for  the   ]ii'iitr(;- 
tion    of  Kespondent.   l^ut,  eveii  as   to  tins    part  ol'  the  caM-. 
I  tliink  the   weii^ht  of  évidence   is  H<fainst  Kespondent.  .Mdie- 
over.  if  Kespondent  thouojht  the  partition  insutfieieiit  heoiioiit 
to  liave  coni]ilained  of  it  at  the  tinie,  and  to  hâve  luul  it  exa- 
ininetl  l)y  experts   reg-ularly  naiiied.    Had  tliis  been  donc,  aii'l 
liad  the  partitit)n    been   l'ouml   insutKcieiit,   the  defects  cnuM 
liave   been    reiuedied  at  a  tritlin^-   o.\])ense.  As  the  case  iinw 
conies  before  us,  the  witnesses  for  Appellant  say  that  tlie  par- 
tition was  (piite  sutfieient,  whereas  the  witnesses  on  the  otiu  r 
sitle  say   it    was   insuHicient.  It   is  proved    that  the  partitii)ii 
was  not  ton^ued  and  s,rrooved,  but  it  is  not  proved  that  parti- 
tions or  blinds  ])ut  up  for  such  purjio.ses  are  usually  touniud 
and    <frooved  in  tliis  city  :  and,  considei'inrr  the  value  of  wihkI 
in  France,  it  is   not   likely  that  toii<''Ued  and    o'rooved  ])arti- 
tions   were  ever  put  uj»  in   that  countr}'  for  such   purposc.-^. 
lîesides,  it  is   plain  that,  eveii  if  the  partition   was  not  sutli- 
cieiit.  but  a  sniall  ]»art.  and,  witli  the  proof  before  us,  it  is  iia- 
possil>le  to  say  wliat  jiart,  of  the  damage  sustained  by  Kespon- 
dent can  be  attributed  to  that  cause  ;  and  tliis  «fround,  eviii  il 
aloiie.   would.  it  seenis  to  nie,   iiiake   it  iiiipo.ssible  for  us  tn 
niaintain    the  jud^'ineiit  uf  the  court   below.  The  Kespondent 
under  the  circumstances,  was,  1  tliiuk,  entitled  to  a  deductieii 
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iVniii  tliis  mit,  propnrtioiifd  to  tht;  iluriitioii  îiikI  extiMit  of  tiu.' 
,  iicin.K'liiiu'iit  upnii  liis  (dijoyiiu'ut  <if  tlu'  promises  loascd  tu 
hiiii.  (  I  )  luit,  .'is  tlif  Work  histi'il  oiily  iiliout  twu  moiitlis,  aiid, 
as.  ('\iii  iluriii,<4'  that  tiiiu',  lIcspoiulL-iit  liail  t\\v.  usu  dt"  a  coiisi- 
. Il  rallie  part  ut'  tli(.'  jii'ciiiisc.'s,  tlic  (liiiiiiiutioii  ol'  ront  wotilil 
aiimunt  to  Imt  a  small  suni  ;  ami,  uvoii  t'or  tliat  sum,  tho  hoirs 
Mills  woulil  iKtt  liavc  lircii  liai)]»'.  (2)  It  is  iiowcvoi' iiccdlcss, 
iii  llic  pivst'iit  case,  to  du'oU  at  aiiy  Iciin^th  upoii  tins  point, 
li.causc  tlu'  di'iimud  lu'l'orc  us  is  iiot  a  duiuand  l'or  a  diiniiiu- 
timi  ut'  l'i'iit,  in  cons('(|n<'ii('f  ot"  unlawl'ul  jtroccedini^'s  on  tlie 
|i,iit  ni'  tlic  iu'irs  Mills  :  l)Ut  isadt-niaml  t'or  damages,  in  consc- 
i|iiriicc  ot'  allo^cd  illc'o-îil  ]irocL'edin<;s  on  tht' ])art  ol' ApiiL'lIant  ; 
thc  deinaml  that  inig-lit  hâve  heen  niade,  and  the  deniand  that 
lias  1k  en  niade,  heino-  therefore  esseiitially  différent.  Fur  the.se 
ivasoiis  it  .seenis  to  nie  that  the  action  ol'  Ues[)on(K'nt  in  the 
(  Viui't  helow  on^ht  to  have  lieen  disniissed  ;  and  that  vve  eannot 
avnid  reversinn'  the  judf,nnent  ut"  the  Court  helow  niaintainin^ 
tliiit  action. 

.MuN'DELET,  Justice  :  Wished  to  record  the  principle  upun 
wliich  lie  ao-reed  with  the  judgnient.  It  was  tins,  that,  hy  thu 
Custuin  ot'  Paris,  an  ailjoinin<f  projirietur  hail  a  ri^ht  to  cause 
a  wall  t')  lie  taken  duwn  and  rehuilt.  Su  lun(^  as  lie  e.xercised 
a  lei;al  riyht,  caretully  and  with  discrétion,  lie  was  not  l'es- 
liiiiisilile.  The  neijLijhlKiur  nuist  suhinit.  'Pliis  had  heen  the  ca.so 
lirre,  the  proprietors,  the  lieirs  Mills,  had  useil  every  precau- 
tinii,  aiul  the  landlonl  was  not  lialde  under  the  action  lUS 
liiMiii^iit. 

■1i'|i(;me\t  :  Considerinijj'  that  the  division  wall,  or  }.;al)le, 
Miiaratino-  the  preinises  leaseil  froni  Ap])elant,  Ity  liespon- 
ili'iit.  i'roiii  the  adjoinin^'  property  heloii^'inif  to  the  heirs  uf 
tlie  Inte  .luhn  K.  .Mills,  was  a  mi to/jcn  wnW  :  cuusiderinn-al.su 
tl'iit  it  was  estalilished,  in  due  cuur.se  ut'  law,  Ijct'ore  the  de- 
innlitioii  ot"  .said  ;/M7f,i//r'/)  wall,  that,  altluaio-li  the  wall,  as  it 
tlieii  stooil,  was  sutHcient  to  support  the  then  cxistinif  huild- 
iii^s,  yet,  that  it  was  not  sutHcient  to  oupi)ort  the  new  wai'e- 
liwiises  tlien  about  to  be  erectod  and  which,  .since  that  tinie, 
liavi' beeu  ei'ected  by  heirs  Mills  upon  tlieir  property:  con- 
^itleiiiiif,  alsu  that  the  heirs  Mills  observed  ail  pro[)er  [)re- 
ciuitions  in  and  abuut  the  takinf;  duwn  and  rebuildini' ot" 
said  iiilloj/cih  wall,  and  that  no  delay  ur  ne^dect  ut'  any 
kiiid  is  attributable  tu  thcm  in  the  preniises,  and  that  the 
li'irs  Mills,  in  su  takin^^  <|uwn  and  rcbuildin<;'  .said  nùtoycii 
Wall,  e.xercised  a  leiial  rii^ht,  in  a  lei-'al  nianner,  and,  therefore, 
that  iieither  ot"  the  parties  in   this  cause  eau  have  any  clairii 

(I)  Dii'.ergier,  vol.  :{,  nos.  .S02,  303,  315. 
I-)  Hiinuitoii,  .■)  vol.  \).  37'2,  n".  331. 
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fur  tlîiiiia^fs  îi^'îiinst  tlu'iii,  liy  n'iison  ot"  tlicir  lias  iii};'  su  i\ii'- 
cist'd  tlit'ir  ri^lit  ;  i'onsi(lcriii<r  tliat,  altliounh  llcsjioiiiliiit  is 
fiititlfil  t)  a  «liiiiiiiutioii  iii  tlic  ivnt  payalilc  liy  liiiii  tu  A|i|m1- 
laiit,  il)  |iru|iortiuM  tu  tlic  duratitui  aiid  cxtuiit  ol"  tin- cucinacli. 
iiit'iit,  liy  rcasuii  (jf  tlic  causes  afurcsaid,  ui)oii  liis  onjuviiiini 
tif  tlio  jin-iiiisi-s  su  U-aHi'd  tu  liini  ;  yot,  tliat  Rcspuiidcnt  liatli 
iiut  dfiiiandfd  auy  sudi  diniimitiuii  iii  liis  rcnt,  iii  arnl  \>y  th. 
|irt'st'iit  actiuii  ;  and,  c'unHidt'riii<^  alsu  tliat,  altliuuuli  l!r^|iiiii. 
d«'nt  was  siibjcctcd  tu  iiicunvoiiiiiiice  and  luss  by  tliL-  takinn 
du\\  n  ami  ivl)uildintf  ut"  tlit;  m  itoi/m  walI  ;  yct,  tliat  lie  h.itli 
nu  daim  fur  daiuai^cs  anainst  A|)|K'llaiit,  un  accuinit  <it'  tin 
incunvenii'ncc  anil  luss,  in  su  far  as  tlie  saiiii'  was  tlif  iirci ■^- 
sary  cunsL't|Uenci'  t>f  tlic  takin^^  duwn  and  rclinildiii;^-  nï  thf 
iiilfinfiii  wall  ;  and,  cunsitlcrinn;  tliat  tlie  incunvunit'iicr  ainllo^^ 
tu  wliidi  Ucspundcnt  wassubjeetud,  by  tlie  takin^'  duwn  iind  ii  - 
buildin^f  uf  tlie  ruitoi/cn  wall,  in  su  far  as  tlu;  sanif  W(  ic  iiui 
tlic  ncccssary  t't)nsc<|ucncc  uf  tlic  wurk,  arc  attributaMr  tu 
tlic  imprupcr  cundiict,  and  mure  particularly  tu  tlic  uiijiisii- 
tlabK'  dcinands  and  illcoal  tlircats  uf  Rcspondent,  wlicii  tin 
licirs  Mills  bci^'an  tu  takc  duwn  tlic  iiiiloijcii  wall:  Sccjiiii'. 
tlicrcfurc,  tliat,  in  tlic  jud^iucnt  uf  tlic  Court  bcluw,  wliicli 
cundcmns  AppcUant  to  pay  tu  Kcspundcnt  tlic  suiu  uf  CI')!) 
fur  damages,  tlicrc  is  crrur,  dutli,  in  cunsc([Uciicc,  reverse  tin; 
juilf^mcnt,  rcndcred  by  tlic  Supcrior  Court,  at  ^b)iitreal,  nu 
tlic  .SIst  Ma}',  bStil,  and,  prucccding  tu  rcndcr  tlic  judoiiniil 
wliidi  tlic  Court  bchnv  oui^lit  U)  liavc  rcndcred,  dotli  dismiss 
tlic  action  uf  Rcspondent  a<fainst  A[)pcllant.  (12  JJ  T.  II.  C, 
p.  :}.3ô  et  (i  J.,  p.  20(i.) 

Cross  and  Baxcrcjft,  for  Appcllant. 

Devlix,  for  Rcspondent. 
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ACTION  EN  GARANTIE.-LOCATAIRE.-MUR  MITOYEN. 

Ql'EEx's  Ben'cii,  Appeal  Side,  Montréal,  4tli  Mardi,  iNdi 

Bcfore  .Sir  L.    U.   LaFoxtaixe,  JJart,  Cliief-Justicc,  Avi.wis 
Dlval,  Mereuith  and  Moxdelet,  Justices. 

Lymax  cl  al.,  Appellants,  and  Peck,  Rcspondent. 

Jinié  :  1^' Que,  dans  une  action  par  nu  locataire  contre  sou  lucateiir, 
liour  dtiuiuiajres  alU'tiuC's  avoir  6tv  causés  eu  cnnséciucnce  de  ce  i|ni' le 
locateur  avait  iiléjraleiuent  déuioli  un  mur  de  division  entre  les  iirciniccs 
louées  et  la  propriété  voisine,  aucune  action  en  garantie  ne  coiniiétt'  an 
locateur  <'ontre  le  ])ropriétaire  voisin  ((ui  u  démoli  le  mur,  (pie  li'S  allé- 
gations de  l'action  priucij)ale  soient  vraies  ou  fau.sses.  (1) 

'2°  Qu'en  autant  ((ue  le  mur  était  mitoyen,  et  incapable  de  suiipuitir 

(1)  V.  art.  KilU,  1UI7  cl  KiGU  C.  C. 
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le-  iiiii'.'nsiiis  (pio  l'on   so  uroiiiiHiiit  (l'i''ri.i.'<'r,  ot  (|no  Ii's  prnprit'tniros 
av;ut<iil  pris  tontes    les  pn^cimlioiis  nt'ccssiiircs,  ot   cii   (It'moliH-Miit   <*t 


cuii-lnn 


;iint  I 


t'  mur  aviiicnt  cxcrci'' 


ni  droit  (l'une  manière  lt'"_'iile,  il 


ii(^|)(iuvail  exister  un<iine  n'clamation  contre  eux,  soit  de  lu  part  du 
Iniiileur,  on  (!<•  la  pari  de  son  loeataiic.  (1) 

Tli:is  Wiis  lui  !ic'tii)ii   en  (jn nt nt'u'   m'i.siii<;  ont   ot"  tlic   cusc  ot' 
l'eck  ami  lliiiris,  decitlccl  iii  appciil  iiiid  n'iioited  nKjirà  p.  ^.S4, 


liciiio'  sut'd  l>v  liis  teimiit,  Hîifi'is,  in  duiiifio-cs,  al 


.1  t( 


liavc 


licrii   c'îiuscd  liy   il  démolition  ot'  tlic   <ffil>lt'  wall    ot"  tlic 

Irasi'il    iireiiiises,   lii-on<flit   liis   îirtion  a^'fiinst    A])|)<'llfints,   tlie 

Hilininin;,'  pfopi'ictors,  \>y  wlioiii  tlie   wall  was  tlemolisluMl  and 

riliinlt.  in  tliis  action,  ti'eatino'  tliis  case  as  if  it  wei-e  connect- 

ni  w  itli  tlie  case  ot"  l'eck  and  Hai'fis,  lie  set  ti]»  tlic  suit  lifon^lit 

liv  llanis,  alle(riii^  alst)  the   want  of  carc  on    tlie  part  ot"  Ap- 

|irllaiits,  in  leuvin^f  tlic  leased  preniises  unprotected.and  prayed 

tliiit  tliey  nii^lit    lie  coinpclled    to  intervcne  and  take   up  tlie 

t'iiit  cl  rinisc  of  l'cck,  and  to  cause   tlic  fnmfilc  liy  thc   suit  of 

llairisto  ccase,  and  to  fcinil)in'se  any  anionnt  wliicli  Plaintitl' 

iiiiLilit  lie  coiideinncd  to  pjiy,  il^^  Défendant  in  tliis  action.  'l'Iie 

DctViidaiits  r/(  r/(r/Y«/*^/^',  liy  tlieir  plca,  adiiiittcil  tliat  tliey  liad 

caiised  thc   wall   to  lu-   takcn   down,  and   set  up  thc   varions 

liioceediiit^s  takcn  in  haviiin;  thc  wall  survc^'cd,  in  notifyino' 

l'rcl<  and   Harris  liy  notices  and   protests,  and  set  u|)  also  thc 

iiii]iii>pei'  coinluct  of   Hanis,  in  i-cfusinj^  permission   to  enter 

tlic  prennscs,  or  to  take  means  to  ])rotect   liis   sliop,  also   tliat 

thc  wall   was  takcn  down  and   rcimilt  with  ail    possible   des- 

imtcli.  aiid   dcnyinpf  any   liahility    towards  thc    PlaintiH'  en 

'juniiitic.  On  thc'îlst  May,  lS(;i.  Thc  court,  (HAI)(;l,i;v,Justici',) 

icHilered  tlie    followin^  judoineiit  :   " 'l'Iic   ootn't,  havino-  sceii 

and  examincd  thc  jud^nicnt  l'cndercd  in  this  court,  this  day, 

in  a  cause   hcarinef  thc   No.  910,  whercin  John    Harris,  was 

l'Iaiiitift",  ami  l'laintiH"in  this  case  was  Défendant  :  considerin<4' 

tliat  it  appears,  liy  thc  jud^'uicnt   rendcred  in  thc  said  case 

"  No.  il  10,  that  John  Hai-ris  lias  estaWishcd,  to  thc  satisfaction 

'  of  tlie  court,  thc  matcrial    averinents  of  lus  déclaration,  and 

'  tliat  an  apprcciiiblc  damaoje  lias   l)cen  cause  l  to   him  Harris 

in  liis  tradc  and  bu.siness,"  (scttin^  ont  the  Judffmcnt  in  Peck 

and  Hari'is,  and  thc  condcnination  for  £150)"  and  consideriiie- 

"  tliat  Défendants   en  (/((vantic   are   boiuid  in  law  to  warrant 

"and  indcnmify   JMaintitt"  t'?i //(ovni/i^',  Thomas   Peck,  an-ainst 

''  said   condcnination,   dotli  condemn   Hannah   Lyman,  et  al., 

'  jiiiiitly  and  sevcrally,  to  warrant  l'eck,  &c." 

Avi. WIN,  Justice  :  Hcld  that  thejudoe  bclow  had  evrcd  in 
l'cik  and  Harris.  He  was  far  froni  satisHed  with  thc  aiithori- 
liis  as  to  thc  niatters  raised  in  thiscfiuse.  Thc  niodei'u  Frencli 
'ode  had  not  improvcd  the  législation,  He  elid  not  think  that 

(I)  V.  iirt.  ,'314,  515  et  rtlO  C.  C. 
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a  (liiiiinutinn  «»i'  rciit  was  tlic  oiilv  l'cooursc  tlic  trii;\iit  sIkihI,] 
liavc.  Iti'  licM  alsi.  tliat  INck  was  <'iititl('(l  t«i  cnll  iii  I  )(t'(iiil.iiit> 
<'n  ;j<irniili(\  aiiil  to  say  tu  tlifin  tliat  tlic  action  liail  lu.  u 
(lirt'ctfil  liadly.  iis  lie  tlion^lit,  a^'aiiist  iiiiii  ami  iT.illy  l'H'  tli. 
îU'ts  ut"  I  )t'i'rii(laiits  ^'/*  </f'/v(///^r.  lîutlic  w.iiitccl  tu  lie  satr.  ainl 
tlicrcinl'f,    IlJl'l   l'i'oll^'llt    llis    ;i<-t]i)]\  III  (Jif  m  ili  ir  :    Ict  tlnMll  st.  j. 

in  .'ind  liciir  tlic  l>iMint  nf  wliat  rcally  îimsc  \'yt\\i\  tliiir  nwn 
;\cts.  Otlicrwisc,  it  wnuM  aiiioiuit  tu  tliis,  tlint,  w  Ihtcvci-  tlniv 
was  a  <;(ic)(|  ilct'rncc,  ur  wliat  nii^ht  riu-htly  i>r  wi-(iii;;ly  1mc.,||. 
si<lci'c<l  sucli,  ii<>  action  r()  i/iirunt  ir  wtmhl  Vv.  Ile  woiiM  iiviisr 
tlic  Judniciit  oi"  tlic  Court  liclow,  liccaiisc  it  was  foiiiulril  i.n 
tlic  rcnflci-in<4;or  aiiotlicr  jud^niicnt,  l>ut  woiilil  liold  I  )ct'i  iidiint-- 
(Il  ifiiviiiifir  to  pay  cxpciiscs. 

Dl'VAL,  Justice  :  llcld  tlic  action  liadh' lironidit.  Ilairisliiwl 
not  statcd  tlic  facts,  Init  coni|»lai:icd  oi'  l'cck  t'oi'  tliat  witli 
wliicli  liclia<l  n(itliin<f  to  do.  Ile  said  Défendant  liad  "  iIlro;il|y 
ji.dU'fl  down  "  tlie  wall,  and  l'cck  could  liavc  said  "  I  did  iKi 
suc'i  tliini;:"  oi-,  "  tlie  lieirs  Mills  did  it."  Tliat  woiild  lia\. 
Ix'cn  ;'nou<,di.  Coulil  lie  lie  licld  liaMc  foi'  tlicir  acts  uiwlrr.i 
déclaration  so  jirovcd  ?  Harris's  action  was  rielitly  diMiii^^'  I 
Hc  liad  not  aske(l  a  diniinntion  of  tlic  rcnt.  lînt  l'cck  niii;lit 
not  to  liave  liron<,dit  liis  action. 

Mk1{I;I)ITII,  . Justice  :  Ail  tlie  Jude-i's  of  tliis  couit  an  nf 
ojiinion  tliat  thc  action  of  Kcsjiondcnt,  ai^ainst  A]i]iellaiits. 
niust  lie  disniisscd  ;  Imt,  notwitlistandin^f  tliis,  iiiy  Icariicil 
lirotlier  Aylwin  tliinks  tliat  Appellants  oueht  to  pay  tlie  cn^ts 
of  tlie  action  wliicli  tliey  liave  cause<l  to  1m>  disniisscd.  Tli'' 
niajority  of  tlic  Jud^'cs  are  liowe\'er  of  a  contra ry  opinion.  (  )iir 
of  tlic  vinuldéfii nls  of  oui'  jude-nient,  tliis  day  rciidercd,  in 
tlic  principal  action  uf  Pcck  and  Harris,  is  in  thc  l'nllow  iiiij 
words  :  "  Considerin<f  tliat  thc  licirs  Mills  (  A]i]icllaiits  in 
"  tlic  jircscnt  cause)  oliservcd  ail  ])ropcr  j)i'ccautioiis  in  aii'l 
"  about  tlietakiiirj  down  and  ivliuildine'  of  thc  mil(ii/ni  wall. 
"  and  tliat  no  delay  or  ncfflect  of  aiiy  kind  is  attriliutahle  t" 
"  them  in  thc  preniiscs  :  and  tliat  tlu;  licirs  Mills,  in  so  takiii^' 
"  down  and  rdiuiMine;  tlic  m  ilin/cii  wall,  exerciscd  c  liydl  r'ijlil 
"  in  a  Icifid  nuinncr,  and  thcreforc,  that  ncitlicr  of  tlic  partir- 
''  in  this  cause  can  liave  any  Ico'al  daim  for  <lania<,'es  a^ain-t 
"  tlicni  liy  rcason  of  tlicir  haviiie- .so  exerciscd  tlicir  ri^lit.  \'('. 
In  this  co7).sit/(//vn;/,  ail  tlie  judecs  hâve  coiicurred  ;  and  it 
secnis  to  nie  that,  if  thc  fact  of  tlie  hcirs  Mills  ha\ine-  iiicnlv 
exerciscd  a  lei^al  rii^dit  in  a  Icf^al  niar.acr  lie  sutiiciciit,  as  \vr 
hâve  said,  to  exenijit  tlicni  froin  the  paynicnt  of  daiiiaevs,  it 
ouglit  also  to  lie  .suiHcient,  to  exempt  them  from  the  ])ayiiient 
of  costs.  Uefercnce  was  niade  at  the  are'umcnt  to  thc  (•a.'^(■  ni' 
(ùivihiei'  and  Du rr/ii',('i  H.J.  R.  Q.,  p.'400),  and  Ddrcrliin  \s. 
J<m'p/i,  (7    H.J.R.il,  p.   4.-)!).)  Thc  Hrst  of  thcse  cases  \va^ 
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l'iiniiiliil  i»n  )i  rniitnict,  fiml,  tlicrcfor»',  socins  tn  us  (|istiii<,Miisli- 
:ili|r  iVniii  tlii'  casi'  licl'orc  ns,  Tlic  scfon"!  cMSf  ('îiiin'  lirt'uri'  tlii' 
Sii|ii  riiif  (  "uiii't ou  n  (IriimrriT  tu  l'iaiiititl's  ilcclaiatiuii  ;  ail 
thc  alli';,fatiun.s  oF  wliicli  luul,  tlK.'i'ci'nrc,  tu  ln'  takni  as  tnic. 
Tlir  l'Iaintifriii  tliat  cusc,  tlicicrorc,  tiiay  liavc  a|i)K'arf(|  tu  Im- 
(lie   ritilit,   wlicrcas,  in  tliis  oase,  af'Curiliii<f  tu  uiir   vicw, 


m 


ri.iiiititr  Im  ])ruv('(l  tu  liav(>  liccn  in  tlic  wruiij,' :  ami,  tlms,  tlirrc 
,i|i|Mai's  tu  lir  au  impui'tant  flifl'cr.'Un'  Ipctwccu  7W'r(7//o  vh. 
,/<'>'/'/'.  and  tlif  ])iM'scut  case,  lîr  t'.at,  liuWf'Vcr.  as  it  inay, 
wr  ilri'in  it  iiii]iussililc  fur  us  tu  f'uu<l<  ni  1  tln'  lifirs  .Mills  tu  pay 
(nst-  lui-  duiu^f  wliat  wc  liavr  ail  i\]  ccsslv  saiil  tln-v  liatl  a 
|MilVct  ri^jlit  tu  "lu.  Tlic  jud^^niiciit  uf  tln'  cuuvt  lirluw  will 
ilinvluic  l)f  rt'Ncist'd,  witli  co.sts  uf  liutli  (.'uurts  in  i'uvuur  ut" 
.\|i|ii'llauts. 

Mu\i»i;i,ri',  Justice.  'Plu-  Hcsjiundcut  in  thc  cuurt  licluw, 
(iiiiacd  daniai^fcs,  lie  istlic  Icsscc  ut"  A|i)>rllaut.  it  is  au  actiiMi 
( ,/  ijiirniitU'  iu  wliicli  lie  claiuis  uu  diuiiiuitiun  ut"  iciit.  I  aui 
m|' (i|)ini<in  l{fs])uudt'nt  lias  nu  rifrlit  ut'  i/urfnitia  liis  action 
sliiiuld  liavc  liccn  disuiis.scd.    Jt"  lie  lias  suffV'ivd   auy   incuuvc- 


innifc  ur  auy  <laniayt',  lie 
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lilanif  liiui.sflt'  t"ur  it,  liis  ulis- 


tnictivç  and  violent  conduct  accoinpani«'d  liy  tliivats,  uiay 
liavc  lift'U  tlic  cause  ut'  sunic  jip'cautiuus  nut  liaviucr  liccn 
tlinidiiniy  cHiTicd  uut,  as  tlicy  iiii^dit  liave  Itccn.  I  duu't  sc(> 
aiiy  ('\  idt'uco  of  nny  unnccessary  dclay,  iiur  of  wiint  ol"  propcr 
l'aiv  un  tlic  ]iart  of  tlie  worknicn. 

•IritiiMKNT  :  I '•'  C'onsidcrinif  tliat  tlic  allc^fed  wruufrs,  cutii- 
|ilaiiii'd  ut"  by  .luliu  Ijarris,  iu  liis  dcniaud  and  actiuu  ajfainst 
lî('s|)(indent,  are  nllcmvd  l)y  thc  dcclanitiun  of  .luliu  liai'ris,  tu 
liiivc  Itccn  connuittcd  liy  Kcsjiundi'ut  liinisclf  ;  and,  tlicrcfui'c, 
tiitit  wlictlier  tlie  allégations  of  .loliu  llarris,  iu  lus  said  di'- 
claiatiun  were  true  or  untnie,  Kcspundent  liad  no  ri^lit  to 
lall  ii]»un  A))pcllants  to  warrant  and  indcjuuify  liini  a<rainst 
'iir  action  anddeuiaudof  .loliu  Harris,  so  Kased  npon  wi'on^s 
allrj^vd  to  liave  lieen  coniniitted  liy  Kespondent  liiniself,  as 
l«'rs|i(iiidfiit  *  liath  doue;  2'''  (/unsiderin^  tliat  it  appears, 
ly  tlie  evi(lenc(»  adducecl,  that  the  divisiuu  wall  ui-  iralile  se- 
l'aratin^  tlio  preruiscs  leased  froni  Kespondent  liy.loliu  Marris 
t'nmi  tlie  adjuiuin^'  |)ruperty,  lieluuf^'iu^'  tu  A])pellant  was  a 
iiiitinif'ii  wall;  ',V  Cunsiderin^'',  alsu,  tliat  it  was  estaltlished,  iu 
'lue  course  of  law,  before  thc  démolition  uf  the  initoyrn  wall, 
tliat.  althouyh  the  wall,  as  it  then  stood,  was  sntlicieut  to 
-n|i]iiirt  the  then  existin^r  huildiuf^s,  yet  that  it  was  iusufli- 
'•ieiit  tu  sup])ort  the  new  warehousi-s  then  ahout  to  heerected 
4^  Considerin^,  also,  that  Ap])ellautH  took  ail  proper  precau- 
tiniis  and  nscd  due  cai'e  and  dilif;'ence  in  an<l  ahout  the  takinj^ 
'li'Wii  and  l'cbnildiu^f  of  the /y(//(>/yf'//  wall:  5  (  "ousiderin^  that 
A|ipellants  in  so   takin^  down  and   robuildin^  the  mitoyev 
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wiill.cxcroiscd  II  li'ifiil  ri;,'lit  in  ii  h'^nï  iiminuT  iiiid,  tlicivl'i.iv, 
tlwit  Ucspoiidcnt  conlil  Mot  liiivi',  l'itluT  iii  histjwn  riiflit.ni  in 
i\w  ri^dit  ol"  liis  tniarit,  llarris,  u  clfiiiii  u^'iiiiist  A|)]ii'll)iMtH  li\ 
rciisoii  (»r  tlicir  liiiviiiif  su  cxcrcicfil  tlicir  siiid  rij^lit  ;  (i"  ( 'un- 
Hidcriii^f,  tlicn-t'orc,  tliiit,  iii  th.-  jud^'iiiciit  ot"  tlif  coiiit  Im|,i\\, 
whit'li  iiwiiiitiiiiis  tlic  lu'tion  t>ï  Hfs|Mindt'nt  ii^niiiist  A]i|M||iiiit^. 
iiml  condnmis  tlifin  to  tlif  payincnt  of  a  siiiii  of  .Cl")<)  tlnic  i> 
i'iTor,  dotli,  in  coiiscinu^iicc,  r<'V('rst'  said  jud^finciit,  and  (luth 
disiiiiss  tlic  action  of  l<»'s])oiidi'nt  a^ainst  Apprllants,  witli 
cuHts.  Mr,  >)ustict'  Avi.wiN',  di.sHfntifnt  as  to  tlu-  tirst  iiiipti\r 
(12  />.  T.  Il  C,  |).  :{(i.S  tt  (i  .A,  ]).  214.) 

UirnirNKand  Di'N'kix,  for  AppcUants. 

Ciio.ss  and  liANt;u()i'i",  for  Rcspondont. 


ACTION  EN  S£PiUlATION  DE  CORPS.  < 

Sui'F.uiou  C(M'KT,  Montréal,  30th  NovenilxT,  lS(il. 
Hofore  JiADdLEY,  Justice. 

lÎEAUCAIUE,  VS.  LeI'AOE. 

Jvqé  :  Quo,  dans  lo  ras  d'une  iiclion  en  Hi'pnratioii  do  rnrps  ot  do  M(mi< 
pnrt/'o  pur  la  femme,  (pli  n'est  pas  appu\Y'e  de  preuve,  l'action  sera  nu- 
V()y<''0,  aveo  dt'j)ons,  et, sur  preuve  d'adultère  oontinu  i\t  notoire  et  pn.- 
titutioii  desa  part,  la  demande  incident!!  du  mari  en  sé|iiiratioii  dci  nr|.s 
stira  maintenue,  et  les  enfants  plaeés  sons  le  contrôle  exclusif  du  |u'  iv.   1 1 

Bai)(![-EV,  Justice  :  Tliis  was  an  action  Itroufflit  by  a  wifc 
to  obtaiii  a  séparation  de  corps  et  de  liievs.  The  IMaiiitirt'li.is 
not  niade  out  any  cause  of  action,  but,  Défendant  lias  bioiii^iit 
an  incidental  demande,  setting  up  grounds  for  liis  obtainiiin' 
a  séparation  de  corj^s,  and,  altliou(:fIi  tliis  demande  is  soiiir- 
wliat  singular,  yet,  under  tlie  circunistances  of  tlie  case,  jndy- 
ment  will  be  f^iven  in  lus  favor  on  lus  incidental  demavili, 
and  PJaintiff's  action  will  be  distnissed. 

JuJKiMEXT  :  "  Considerin^  tliat,  at  tlie  time  of  tlie  institu- 
tion of  tlie  présent  action,  and  for  sonie  years  previously  thon - 
to,  tlie  Plaintiff,  was  living  apart  from  lier  liusband,  tlie  Do- 
fendant,  in  a  state  oï  opcn  adultery  and  prostitution,  that  tlie 
misconduct  charged  by  lier  against  Defenilant  was  seveial 
years  since,  and  was  condoned  by  Plaintiff,  who  contiiiuoil  to 
live  with  lier  husband,  until  slie  drove  liim  away  froni  con- 
nection and  résidence  with  lier,  since  wliich  slie  lias  continu.ill y 
lived  apart  from  hiin  :  doth,  therefore  disiiiiss  Plaintiff's  ucticn 
with  costs  :  And,  considering  that  Défendant  and  incidental 
Plaintiff,  hath  established  tlie  niaterial  avernieuts  of  liis  in- 

(1)  V.  art.  187  et  214  C.  C.  et  art.  151  (J.  P.  C. 
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('i'Ii'iiltil  ilriiwiiKl,  iiiul  tliiit  l'Iuiiifitruml  iiiciili-iittil   |)i'i'i'iii|,'iiit. 

liMtli.  l'iir  st-vt-rnl  yrjii's  last  past  cont  iininiisly.  tu  tlir  tii 1'  tlir 

iii>  iditiiiM  (if  tliis  action,  Ihtii  Iraviii;,'  apai't  iVnm  lier  liiisliaiid, 
thr  incidi'iitnl  l'Iaiiitifl",  iii  n|M'ii  hihI  iiotorioiis  mliiltcry  aiiil 
|irnstitiitiiiii.  Dutli  iiiaiiitaiii  tlir  iiiciilciital  ilrniaini  ainl  liotli 
:ii|{iiil^r  aiul  ilcclan-  tliat  iiiciili'iital  l'Iaiiitilt'  l»'  ami  rnnaiii. 
l'ppiii  tliis  iliiy,  si-|tai'atri|  as  ti>  iMnly,  m'iinri'  ilr  <nri>s,  de. 
Ami  il  is  oi-dcrtMl  timt  iiiciilriital  l'Iainlitr,  sliall  liavc,  iVnin 
this  (lay,  tlic  ciitiiT  pi'otcctinii,  carc  ami  sai'c  nuai'd  of  liis 
tun  ilaii^^litcis  aiiil  urif  son  :  williout  costs  ii|ion  tlif  inciilfiitui 

Jn,nlinlr.{l-2   />.    T.   li.  C,  p.  M.) 

Aiii  II  \.\ii!Ari/r  ainl  r)<)ii!(ii:Ar,  l'or  l'IaintiM'. 
J)i  iiAMi;!,,  fur  DftVmlaiit. 


ACTION  HYPOTHECAIRE. 

Qii:i;\"s  lÎF.Nrii,  Ai'i'F.Ai.  Sihi;,  Montréal,  "ind  Dcccndicr,  ISOl. 

lîrlnrc:  Sir  L   M.  LaFon TMNi:,  Chict'-.lustict',  r.art.,  Avi.win, 
])rvAi.  and  Mi;i!Kin'iii  .Instici-s. 

Katiiam,  Appt'llaiit,  and  Dinn,  llcspondnit. 

7";/('  •■  I>iiii8  une  iictiiiii  liyiintht'cairc,  i\  la  pouisiiitc  il(»  i>.  hiiillciir  do 
JMiiil-.coiilri'  le  |)i''ri'ii<l(Mir,  cniimn' (li'tciUcur  (l'nii  iiiiiiicnlilr  vciida  ii;n' 
11'  hciiiamlcnr  à  ('.  cil  l.S4r),('t  ])iir('.  ;ni  hrCciiclyni' en  IS.M  : 

1  (^iic  le  I)(Ti'iul(Mir  110  pciil  invtKiucr  un  jiiucmoiit  rendu  en  ISC»,  A 
1,1  ]iouisuile  du  liailleiir  do  J'niids  contre,  ( '.,  coinnio  ic^rlanl  lo  iiiuntanl 
ilû  |iar  ('.,  snii  autour. tel  jniroment  ctant  n.v  lnlcr  uIIi/k  <ti-t<i. 

J'  (^ui'  lo  Kcfoiidonr  n'ctait  pas  on  droit  {[<'  déduire  une  soinnio  d'ar- 
L'eut  ]irclovéo  .sur  les  iiioius  et  efi'ets  d(ï  (.'.,  son  autour,  ù  lii  puur.suitc  du 
lii'iiiauiicur  J>.,  on  soi)toinl)ro,  l.S4!i,  ot  payé  souluniont  en  scptonihro 
Is'iS.  (le  luomo  (|Uo  si  lo  inontant  eût  été  reyu  on  1S4!I. 

This  was  an  liypotliecaiy  action,  brouojit  in  the  disti'ict  ol' 
licdFord,  aoîiinst  Ap})ellant,  as  lieiii^*  in  jxissession  ot'  a  lot  ol' 
laiiil  in  Duiihuni.  The  FhiintiH',  in  liis  déclaration,  set  np  a 
iiiitarial  deed  oi'  sale  ot'  the  2')tli  Aue'ust,  l.S-iô  froin  l'IaintiH' 
tu  Daniel  S.  C'ievelaml  of  the  lot  in  (|Uestion  t'or  CIOM  7  (i,  ot" 
whicii  ttl  10  0  was  ackno\vle(l(fed,  in  the  dee(|,  as  jiaid 
ilnwii  tin;  balance  to  be  paid  by  three  annual  instalnieiits  ol' 
.t!-(i  1!)  2,  each,  t'roin  the  lôth  ot'  April,  JS4.5,  niakin^  in  ail 
£N0  17  (i,  allcffed  balance  ot' the  ^''''-t-'  '^^  rfiitr.  'l'he  deed  ol' 
sale  t'roMi  Clevelaud  to  Défendant  liears  tiate  tlx!  2!Sth  Octoln-r, 
bSôl.  The  Défendant  oft'ered  to  confess  judoine.nt  for  C^iô  1(1  2, 
witli  iiiterest  on  £23  1!)  !),  froni  -Srd  Novendier,  JS.")!».  Tins 
oti'cr  was  tiased  on  the  anionnt  of  a  juil<fnient  obtaiued  l>y 
ilifault,  by  Dunn,  the  IMaintitl',  a^-ainst  ("leveland  on  the  24tli 
m  .Itily,  1849,  in  the  Court  of  Queen's  Hench,  Montréal,  foi- 
t!S()  17  C),  witli  interest  froni  the  22d  June,  lH4:i),(l(ife  of  serrice 
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of  /irorr»'^;.  The  Dcfciidaiit.,  also,  claiinoil  ti)  doilnot  t!27  ti  -l.  \»-uv^ 
tlif  Ital.nicc  (afti'i- tlir  payiiinit  ol'  CI")  Ki  îi  onsts  ol'  an  îw-tiuii 
and  .slicritrs  IVcs,)  rcali/nl  liy  fi  slu'rilf's  sale  ot'  ( '!r\ clainl  > 
iiiovcalilfs.  on  tlic  Util  Sc|)t('ndi('i',  1.S40.  wliicli  was  criilitnl 
liy  Plaiiitiff  as  ])aid  ovcron  acconiit  ot'  tlio  judoiuriit  onlv  «m 
tlu'  27tli  Scptcnitirr,  iSâS,  thc  luonics  liaviiit»-  in  tlic  inti  rvnl 
rcmaiiicd  in  tln'  shcrifi's  Iiamls,  in  tlio  cas»!  ot'  Dwirn  vs.  t'I,- 
rrlinul ,  ïoY  t)\vY  ninc  ycai-s.  In  tli(î  liody  ot' thc  «IcclnrntioD. 
in  tln's  case  ol"  Do  ira  vs.  ('IcrrlmhJ,  t]n'  a\oi'ni<'nt  is  "tli.ittlii' 
"  suni  ot'  t!.S()  17  (i  is  still  in  ai-rcar  and  unjiaid  to  l'iaintiti",  iw 
"  wcil  as  tlif  intrn-st  tlicri.^on  t'rom  tlic  15t]i  ot'  A])ril  ]s\:,, 
"  \vlici-t'l>y  an  action  liatli  accM'Ufd  to  William  Dunn,  todciiiainl 
"  ;ind  liavr,  of  and  t'roin  Daniel  Spcncor  Clcveland,  thc  suin  nf 
"  tSO  17  <),  licini^  thc  suni  in  aiTcav,  and  unjiaid  as  wcll  as  tlu- 
"  intcvcst  tlici'con  i'roni  thc  15th  Anril,  lcS45."  Thc  judcinrnt, 
liowcvci'.  only  allo\vc(l  intcrost  from  thc  day  ot'  sci-vicf  uf 
]ii'occss.  2"2d  oi'  Junc,  1(S-U)  ;  l»y  liis  spécial  answcr,  i'I.iintiti' 
î\llc<fcd  that  thc  dcmand  ot'  inti'vcst  was  oînittcd  aocidcntally 
nnd  hy  urroi'  in  tl;  ■  dcclaration  ol'  ])uin>,  and  thiit  l'iaintiti' 
was  cntitl.'d  to  intcrçst  rv.'  luttani  rci,  froni  April,  1S4.").  Xn 
cvidcncc  was  adihiccd  in  supj)ort  of  thc  spécial  îinswcr.  aii'l 
thc  case  was  snlpniitte(l  to  the  conit  liclow  on  thc  dced  ef 
sale,  and  on  ccrtitii'd  copies  ot'  tlu^  déclaration,  Judeiiicnt.  exi- 
cution,  ami  the  oïdcr  for  distviliution  of  tlic  nionies,  in  Jjiiiiu 
\s.  Clcrrl,!  11(1.  In  thc  court  Ih'Iow,  thc  icariiccl  jude-c  (.1.  S. 
McCord)hcld  :  that  the  now  Défendant.  ])nrehasei-  froiii  ('Icvc- 
land.  conld  not  invokc  thc  jnd<.;'nient  in  Diiini  vs.  Clcnhi ml  \]\ 
lus  favoi',  it  heini;  '"'■v  infn'dllo.s  fnfii,',i\u\  that, thcrcfoi-e. lie  was 
not  cntitlcd  to  a  diminution  of  intcrest  from  thc  dati'  of  Ifvy  hy 
thc  shci-itr,  luit  only  from  thc  day  the  nionies  werc  i-ecei\(il 
niider  the  order  of  disti'iliution,  and  yave  judL';ment  for  the  pn- 
cisc  suni  di'inanded  hy  the  Plaintif]'  C7n;il,  witli  inteivst 
from  27tli  .Sc]itcml)cr,  185M:  "  considcinnfjj  that  the  allce-atitnis 
ofDi'feiidant  in  the  plea  hy  liiin  filc(l,  arc  insufliciciit  to  riititl'' 
liiiii  to  the'  conclusions  thci'cin  takeii.  From  tliis  judeiiient.  an 
a))]H'al  was  institutcd,  and  it  was  coiitcndcd,  on  hchalf  of  Ap- 
]ie]|ai't  :  Ist.  'i'Iiat  Ai)pellaut,  hcinq-  in  the  ri^-ht  of  (levilaml. 
liis  \-endoi-.  had  a  clear  and  nianifest  rie-ht  to  iiivoke  tlic 
juduincnt,  as  showiiiu'  the  amouiit  of  the  délit  duc  hy  <  'Icvc- 
land,  and  also  to  iuNokc  thc  ])ayment  niadc  hy  liis  iinhur 
as  so  iiiiich  paifl  on  account  of  the  jud^'iiicnt  at  the  date  .li 
levy  ;  2!id  that  tho  ^l'ound  of  crror  set  up  in  the  sjiecial 
answer.  was  not  niade  ont,  no  ])roof  of  error  licino-  aildiiceil  ; 
that  intcrest  was  deinandcd  hy  +he  déclaration  and  actieii 
of  Dunn  from  I.s4r),  thc  alleeation  of  intcrest  licine- due  finni 
that  flate  haviny;  hccn  madc,  thc  tfcncral  conclu-sion  t^r 
intcrest    must     le    taken    witli     rcf(Ovtico    to    thc    préviens 
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.•illc^'ation  :  -Snl  tliut  Phiiiitiff  liinl  ;ir(|uii'sr-('(l  iii  tlir  Juili;-- 
iiM'iit  .•i<,^'iinst  Clcvi'lainl.  issiicl  cxccutiuii  tliri'cdii,  ;m(l  son! 
tlii'  iiiovcalilcs  ol'  Dct'riiilaiit  l'or  C-V-i  '2  (i,  IcaN'iiii;'  a  clcur 
Ie\;  ..f  i;27  (j  :}  on  tliL-  iMli  S.-ptciiiiMT,  IS49  :  4111  tliut  tlio 
stati-iiicnt  tilcil  liy  J)''t'ciiilant  <if  tlic  aniouiit  duc  was  CDrivct, 
■iuil  tliat  ju(l<,fiiiciit  sliKuld  liavc  i,f(iiic  t'cr  CV)  Kî  2,  witli  intc- 
n-t  froiii  tlir  'Ard  Xovciiilicr,  I.S")9  on  C2'-i  1!»  !),  instcad  ol"  l'or 
tlir  >uiii  niciitiourd  in  tlic  judj^incnt  ;  5tli  tliat  Appollant,  on 
l'i-iii^r  sufd  took  an  action  fn  </ii lUi iif ic -Ai^iùwst  lus  vcndor, 
Cli'Vcland,  tnnlfi' tlic  clausr  of  wai'iant\'  "  a^ainst  ail  délits, 
(fil'ts.  dowei's,  niortf^ai^es,  kc,"  and  contcndcd  tliat,  as  no  juily- 
imiit  coiild  1p('  olitaincd  at;ainst  Défendant  ai  tjK rmitlc  l'or  a 
i.'iiater  snni  tlian  tliat  suttled  \>y  tlie  Jiidenient  rendcreil  in 
tliL'  suit  ot'  JJuini  vs.  Clardirnd ,  tliis  t'nmislied  an  ai'gunieiit 
in  l'avorot"  tlie  ApjH-llant. 

MoNDKLE'r,  Justice  :  'l'Ile  atlii'niiiio- or  ivversino-  ol' tlie  judi;- 
iiii'iit  ajipealed  froni,  i'eiidei'ed  in  tlie  Su|)i'rior  Court,  iîedl'oivl 
tli''  I.'Jtii  Felii-uaiy,  lS(il,  McCord,  .Justice,  will  alto^'otliei' de- 
jMiid  (.11  tlie  vil  V  tliis  Court  takes  ot'  tlie  circunistance  tliat 
in  tlie  conclusions  of  liis  declai'ation.  in  an  action  liet'ore  tlie 
('iiuit  of  (^)ucon's  Bencli,  tlic  now  K('s|)oiident,  \vlio  was  l'Iaiii- 
tifl',  ai:ainst  Daniel  Sjieiicer  Cieveland  oniitted  to  ask  for  iii- 
t'ivst  wliicli  lie  now  jii'etends  was  dm-  froni  tlie  i.Stli  Ajiril, 
\^\').  lia\ino-  niei'cly  pi'îiye'l  foi'  interest.  and  tlie  Court  liavino' 
alln\ve(l  tlic  interest  oïdy,  fi'oni  tlic  22nd  .lune.  IS4!t,  dateof 
tlii-  service  of  jirocess.  'J'iie  judi^niient  was  r.i'ixirli .  (  )n  theoiie 
liund.  it  is  very  true,  tliat  interest  accrued,  r,c  nutura  rri.  on 
.iiiil  ont  (4  tlie  sale  of  ;in  iiiinio\'e;iMe  :and.  |ierlia]is,  it  niay  lie 
iiririd.  v.itli  sonie  l'eason.  tliat  ne\er  lia\iii;4-  lieen  paid,  Defeii- 
'lalit  not  even    allei;inn'  ]iretenililie'    tliat  tlie    interest  ever 

".vas  paid,  lie  slionhl  recover  it.  it  lieiiie'  Ulijust  tliat  lie 
-lieiilil  lose  it  meri'ly  liecause  he  oniitted  to  ask  for  sucli 
iiiti'iest  in  tlii'  conclusions  of  liis  action  ayainst  Clevi'laiid. 
On  tlie  otlier  liand,  tliis  niay  lie  .said,  tliat  tlioui;li  true  tliat 
l'Iaiiitiir  did  not  l'i'ay  for  interest  froni  tlie  lôtli  of  A])ril, 
IN4.J.  he  îictir.i'ly,  in  liis  deelar.ation.  specitically  set  ont  tliat  it 
\v;is  due  on  tlie  caiatal,  t!N2  17  (I.  froni  tlie  said    lotli  -'av  of 


A]'ril.    l.S4r).    Mis   iiitentiiui 


was   a 


]i])areiit.   it  cannot  lie  i 


iiis- 


takcn.  it  is  a  iiiere  oniissKui  m  tlie  (•iiiicliision-^  o|  tlie  declara- 
ti'iii.  1  ï  tlie  case  lie  viewed  in  tliat  lielit.  it  will  follow  tliat  tlie 
^tati'liieiit    of     riaiiitill"    (  lîespoiiileiit  ).    is     con'ect,     and      tliat 


lie    \v;is   rnnit  m    se(4<iiii,f,  an 


le    justlv    olitained,    .-it  tin 


liaiiils  <4"  tlie  Sujierior  ( 'ourt,  at  liedford.  a  judeiiieiit  for 
♦J7!t  :'.  I.  and  interest  from  tlie  27tli  Sejiteinlier.  ISôN.  ()ii 
tlie  (itliei- liand,  A|)pellant  iiiaintains  tliat.   not    lia\ine',    in  liis 


(•"iMi'insioii,  iiraved 


lor 


tli 


is  interest,  ;is   lie  now    doc  s,    nom 


tlie  lôtli  of  A)>ril,    1S4."»,  Kespondent  caiinot  now   recuveiit: 
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th.-it  tlif  suit  r-iffainst  T'it-vclnrul  is  a  rli  o^r  juf/f'f', -.ind  tlii'  \,niiin> 
suiiis  wliicli  sliouiill'c  ili-ihictfcl  as  ])i\'tt'ii(li'(l  iii  and  liy  A|i]ii|- 
lant's  stati-'inent,  k-avcs,  as  duo  to  Kespoudont,  only  t.'i"  lii  2 
witli  îut.-iTst  fi-(.iii  :ird  XovciiiIk')'.  ISôf),  ou  £2^^  1!»  !»  instr.nl 
ot',  i'or  tlie  suiii  of  170  :i  1,  tor  wliicli  tlie  laud  Avliicli  lîisjinii- 
dent  is  in  possfssiou  of  l)as  lieeii  liy  tliat  Juil<iiiu'nt  dcclaivil  tu 
lit"  liyjiotlifcatt'd.  I  mui  dF  opinion  tliat  Hespondcnt  lias  a  l'ioiit 
to  claiui.  as  lu-  lias  doui-.  tin-  inti-iTst  wliicli  is  duo,  r.r  viilnm 
/V'/,  froiii  lôtli  Apîil.  1  S4ô.  Tlio  suit  afjaiust  (Movoland  is  iju 
rea  jvdicdfii  affaiust  tli«'  actual  Plaintiff"  aiid  it  Follows  tliat  tlic 
imputations  itt"  nionios  paiil.  siicli  as  tlioy  aiv  iiiado  Ijy  Ajiprl- 
laiit,  cannot  avail  liini.  licoausc  thoy  ou^ht  not  to  préjudice 
Hospondt'ut.  wlio  lia-s  ovidontly  an  honost  and  looal  lioht  to 
tlio  aiiiount  lio  lias  cdainiod.  ami  for  wliicli  ho  lias  ohtaiiinl 
judpiu'ut.  I.  tliorofoiv,  tliink  tlio  jud^niont  appoalod  IVnin 
sliould  lio  contirniod.  Judifuiont  confiruiotl.  (12  />.  T.  II.  <'., 
p.  Sô.) 

HrcFiAXAN,  for  l'iaintitf. 

KACirdT,  for  Dofondant. 

K<»i'.Ein's(»x,  A.  and  W.  for  Appollant. 

Stcakt.  h.  for  Rospondont. 


l'î 


INSCRIPTION  DE  FAUX  CONTRE  LA  COPIE  D'UN  JUGEMENT. 

Sr l'ERion  Court.  Montroal,  22  fôviior,  isr»2. 
Beforo  M<»NK,  .1. 
SKVMori!.  >■".  HdiîNEi:  ff  al. 

.Jnijc  :  (Iw'W  sora  |;prniis  ilo  s'inseriio  en  fatix  contre,  la  cniiic  d'ini 
jn'^'ciHciit  si^iiitit'  A  un  Iiifi-iideur  arrêt"'  snr  iii/ilan,  lui  (.rdiiiiiw.iu  de  -i' 
livrer  sniis  mi  innis.  lnisiiue  |>iirerroiir  le  nuit  "  uiiitli  "  a  l'ti''  iiiMn''  ihius 
la  e<.|iii'  sii^nifit'e  an  lieu  ihi  nint  "  nioiith  "  (1) 

(^>iie  les  eiipie.s  île  .jiii;enients  siv'iiifiés  ddiveiit  être  eertiliies  pai'  li' 
pr<itc.iiotaiie  de  la  eor.r,  et  iiuii  par  les  jiniciin  urs. 

'riie  Défendant  nioveil,  on  tlio  ITtli  Fol>nuiiy,  I.S(i-2.  i'nr 
li'a\o  to  inscrilio  "//  /W (/./•,  a<raiust  tlio  rrfnn)  mul  cf'rtlficuli  "J 
iilmiUitnï'  tlii' Superior  ("ouit  tliat.  on  tlio  KUli  Juiy,  l^iM . 
lio  servccl    "  a  trur   au'l    crtiHed    co])y  "  of  jud^nuoiit   un  nue 

\V Umry,  a  Dofondant.  forniorly  arrostod  l»y  IMaintill' undi  r 

a  rapitis.  ;ind  for  wlioni  tlio  now  Défendants  woro  liait.  Tlie 
copy  of  Judi^iiiont  on  tlio  l>aek  of  wliicli  was  tho  certitic;  te 
leferroil  to  was  tilotl  ou  tlio  roturn  of  l'iaintiffs  action,  tlie 
I  Ith  Xovonilior,  l.S«)l  ;  the  judj^'uient  itsolf  lioiii<f  roiideied  un 
oOtli  A]ti-il.  isiJI.  and  re(|uii-iuif  Defouilant  witliiu  ono  nmiitli. 

(!)  V.  art.  I.V».  C.  I'.  ( '. 
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•  iit'tor  tlu'  service  upoii  liiin,  or  upuii  liis  said  surutics,  oi  tin.- 
|iirsiiit  <)i-(lcr  or  iiid^'iiioiit  t(»  sin'it'iiilcr  luiiisclf  etc.  "  lutin- 
cdiiy  >L'rvL'il,  wliicli  was  certiiiL'd  \>y  I'laiiititt"s  uttonicys  as  a 
tnu'  copy.  tlic  wortl   "  niiith  "   appoaiuil  in  place  ot'  tlic  woid 

•  HUIllth.  ' 

])ol!M.\.\,  t'or  l'iaiiitiff",  sulmiittoil  :  That  thc  variaiicc  inust 
lie  siicli  asiiii<^lit  iiiislcad,  and  wliicli  wonM  realiy  coiistitutc 
;i  fan.r.  Hei"»'  tlio  Hrst  part  ol"  tlie  judiiinciit  rccitcil  tliat  l.ail 
li;ul  iii'i.'i)  pnt  in  on  tlie  12th  iMarcli,  18()0,  tliat  tlie  Défendant 
v>iiuld  surrondei'  "  witliin  one  niontli,  vVc."  Tlu'  [)arti('s  wci'e 
aware  of  tliu  dt-lay  fixée],  and  hosidcs  tlie  variancc  diil  not 
iiiiiiiuiit  to  n  fiia,i\  Imt  was  a  nit^rc  clérical  eri'or. 

MoNK,  Justice:  Tliere  lias  heen  a  clérical  errur  liere  in  tlic 
c.ipy  of  a  judj^nnent  serveti,  and  Défendant  niiule  an  atKdavit 
tdlic  perniitted  to  inscril)e  en  faux  ai^'ainst  tlie  bailiffs  retui'n  : 
tlii'  motion  is  trranted.  J»nt  I  ain  dis])osed  to  liold  tliat  tlir 
ivtuni  of  tlie  liailirt'  is  a /'"«,»■,  m  ^o^o,  inasniucli  as  an  attoriicy 
i-aiiiint  crrtify  tlie  copy  of  Jnd^iiients  to  be  served.  Tlie  pro- 
tlinimtary  says  tliey  liave  no  knowledo-e  of  tliis  lieiiio-  tlif 
|iraetice,  and  tlie  copy  ser\  ed  slionM  liave  beeii  certitied  by 
thr  la-otlionotary  of  the  court.  (12  D.  T.  B.  C,  p.  DU.) 

AiiiioTT  ami  DoK.MAX,  f(jr  Plaintitt". 

DollKIiTV,  fca-  Défendants. 


PR0CEOnRE.-DECLARATI0N  ET  REPONSE. 

Slj'EUIok  Court,  Montréal,  22nd  February,  1.S02. 
Before  MoXK,  Justice. 
(!.\ri.T,  d  al.,  i>-.  CoTK. 

l'aiiïs  nue  iutiuii  jiortée  pour  le  prix  d'etrots  vendus  et  liviv.s  au  I»t'- 
l'iiidriir,  i)ersoiiiiclk'meiit,  le  Jli'ieiuli'iir  plaida  (pio  les  eH'ft.s  ne  lui 
avait'iit  pa.s  t't"'- vendus,  et  qu'il  n'avait  riiMi  à  taire  avec  l'acliat,  .si  le 
u'i'tait  rnnmie  tnmini.s  ou  airent  d'une  cdiupatmie  de  verrerie  alors 
en  oii'nition,  à  hniuelle  coiu]ia^niie  ce.s  ell'ets  avaient  été  vendu.s  ;  il  fut 
ln'nii;>  aux  Ileniandenrs  d'amender  k'ur  i(''piiii,s('  spéciale  à  l'e  iilaidoycr 
en  y  ajciiitant  uiu'  alhV'atinn  (lue  le  l)élriid(Mir  était  un  as.socié'  dans  ht 
("iiilia.^uie,  et  (pie  son  ]>laidi)yer  (pi'il  n'était  ipruii  aizent  était  taux. 

./(';/('.■  1"'  (^ue, quand  bien  même  il  serait  etalili  qiu^  le  l)('l('.iidrur  était 
1111  as.sui'ii''  dans  telle  eonipa;rnie,  ainsi  <pralli'j;ué  dans  la  n'piuise  s|)é- 
l'ialc,  auiMiii  ju<:ement  ne  peinait  être  rendu  coiUre  le  Dt't'eiideur,  en 
:nilaiit  ip.i'il  apparaissait  clés  allé^zatiniis  et  adiiii>sions  des  Oemandeiirs, 
'|Ue  raciinii  eût  du  être  portée  emitro  la  eoiii|iai;iiie. 

'."  i^ie  la  réponse  spériale  était  en  roiitiadietioii  avec  la  déclarati-ui, 
it  i|i;e  l'action  pour  cette  raison  devait  être  renvoyée,  et  aussi  p<iur  la 
liiisiiii  que  la  vente  et  livraison, ulléjiiu'es  dans  la  déclaration,  n'avaient 
pas  t'ii'  jifouvées. 

Tliis  was  an  action  to  rectjver  £I!K)  14  9,  l'or  o()(,ds  sold  and 
Jelivered  tu  Défendant.  The  Défendant  .set  up,  tliat  the  guods 
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Mijc  ]i()t  sold  tu  hiin,  iior  liinl  lie  any  tliii)*;  t<>  <1<)  witli  tlniu. 
«  xcrjit  iii  liis  capucity  ol'  clcrck  iiml  a^cnt  i>f  a  c<>in]iaiiv  callnl 
'J'/ii'  (Jlldii-ii  (il(if<s  CiJiiifxiiii/,  iii  wliusf  finplity  la-  tlii-ii  \va>, 
aiji]  to  wliic-li  cijiiipaiiy  tlie  j^'oods  wciv  soM.  Tlie  >lX'eial  an^w»  r 
tu  tliis  ])lea  was  iii  ctirct  nriirnil,  aiiil  tlio  jiartÏL's  wi-iit  lo 
^'Dijtij'lc.  Tlic  IMaiiititt' tlu'U  movi-il  to  !•••  alli'w..-.!  t<»  aini-uil  lii> 
:iii>\V('i-  to  tlie  i)lra  rcfcri'cHl  to,  V)y  addin»;  tlit-  \v<»rds:  (^>ii(, 
'•  dailk'urs,  lu  ])éft'ndeur  t'onnait  [lartie.  coinnie  sis.s<xri'''.  «le  la 
"  ('oiniKiiiiiic  ilc  Verrerie  d'Utl<i ira,  vt  nV-tait  pas.  aiii>i  i|iril 
■■  ]'all<'^nit'  faus.si'iiu'ut  dans  sus  plaidoyers,  le  siiiiplo  a^nit.  it 
"■  (|nr  <lc  ]ilus  CCS  etlets  ont  été  vt'iidus  rt  «.•iitré><  dans  lis  livivs 
"des  Dcmandtiu's  au  crédit  et  au  nom  'lu  lV-lVii<K'Ur.  "  'l'Iiis 
ujotioii  was  o])])ose(l  l)y  Détendant,  mi  tlie  •^Touiid  tliat  it  was 
a  drparture  t'roin,  and  teiided  to  cliann^f  I'laiiititi"s  action  l)y 
tln'  s]ifcial  answer,  and  that  tlie  aincndnieiit.  if  iiiade  at  ail, 
sljould  liave  lieeii  in  tlu;  dcclaratioii.  Tlie  ann.iidiiHnt  was 
li<i\vç\er  allowed  liy  judonient  ot"  tlie  2m1i  l'Vl.i-uaiy.  lS(d, 
Ml  iiik.  justice,  lie  tore  wlioni  tlie  case  was  heard  ou  tlie  iinrits. 

MoNK,  Justice  :  In  renderiiii;' judiinieiit.  said  that  l'laiiitifr> 
Jiad  failed  to  prove  tlieir  casr:  tliat  l'iaintitfs  .^pccial  answcr  as 
aniriKJfd  was  in  direct  contra<liction  to  tlieir  dfclarati(.>ii.  aii'I 
sln'Wi.d  tliat  tlie  action  was  badly  brouijlit.  and  tliat  tlic 
action  inust  hâve,  beeii  disnii.ssed,  cveii  if  the  alh'i,Mtiun  uf  tlu' 
aiiiriKled  sjiecial  answer  liad  heeii  niade  «mt  in  prL>of,  whicli  lu.' 
Mas  <lisposc(l  to  say  was  not  the  case.  lUir.  if  the  déclaration 
allei^ed  a  deht  for  o'(j()ds  sold  to  Dcfenilant  individuallv.  hv 
ciiuld  not  he  con<lenined  as  a  partner  in  u  Company  not  nuii- 
tioned  in  IMaintitt's  action. 

drixiMEN'l'  :  "  ("oiisidcrinj;-  that  the  prest-nt  action  is  hrou;,flit 
a^'-îiijist  Défendant,  t'or  the  jiriee  of  i^oorls  .S4)|il  and  <lelivfrt<l  tu 
]iiui  personally  and  individually  :  consideriii^.  nioivrovcr, 
tliat  it  is  allei^'ed  and  adinitted,  in  the  spécial  answer  to  the 
jilea  SL'Coiidly  |)leaded,  that  Défendant  was  a  partner  in  tlir 
<Jttuwa,  (  dass  Company,  mentioued  in  the  plea  and  spécial 
aiiswer.  at  the  time  of  the  pui'chase  of  the  said  i^'oods  ami 
ijjeix-handize  :  seein;.^"  that,  hy  this  admission  and  allei^ation  nf 
Flaintifi",  it  is  shewn  and  estahlished  that  the  présent  action 
should  hâve  lieen  directed  ai>ainst  the  (  )ttawa  (îlass  Company, 
ofwliich  Défendant  is  al lei;ed  and  admitteil  to  Irnve  heeii.  at 
tlie  tinie  oftlie  purchase  of  the  ^ood.s.  u  memWr  or  partner; 
C3ou.siderinL,r  iiioreover,  that  it  is  proved  and  estahlished  hy 
the  fvi<lence  of  l'ecord,  that  Défendant  was.  at  the  time  of  tlir 
pui'chase  of  the  <;()ods,  a  partner,  or  meiiiher  of  the  (  )ttawa 
<Jlass  Company,  .seeiiii^also  that  there  is  no  proof  <»f  deliv.iy 
of  miods  to  Défendant,  individually,  or  otherwise.as  alle^vd  in 
the  déclaration.  The  court  doth  disini.s.s,  à:c."  (  Vl  D.T.BA  '.,  p.  l»-'.) 

<\\l!TEl!  and  (!ll{()C.\Ki),  for  IMaintitls. 

KoiJEKT.sox,  A.  and  W.,  for  Défendant. 
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VENTE.-CAUTIOHUEIIENT  POUR  TROUBLE.-PROCEDURE. 
Sri'Liaou  C«->i"iJT,  Miiiitrtiil,  •2:2ii<l  Filnuarv,  \>>i'rl. 


Bcfoiv  MoXK,  J. 


M()Ni;i:At 


Dt  isi'c. 


,/i"/v  :  tiuis  stir  inution,  il  sera  ]'<'iiiiis  ù  nu  I>(^iii!iiiiUmii  iW  sul'stiuuT 
et  |i:i"liiii('  (huis  uiu-  t'au.SL--  un  ucti  iiniaiM'  do  l'aiitioniiciui'iit,  avec  uiu' 
iK.iivi'llc  caiititiu  an  lie»»  «u-  ix-lni  in-iMluit  avoc  raotit)!!,  la  (n-i'iiiiCiv 
caiiliiin,  ainsi  qu'allt'iiué  ^VunU  (U'sisti'f. 

Tliis  was  au  action  t<»  ivcovti-  part  of  tlic  priée  of  an  t'iupla- 
criin'iit  soM  l>y  l'IaintiH  t^>  Dffi'iulaiit,  on  tlic  Ith  ot"  Sopttiii- 
1m  r.  lS(il.  TIk'  l'IaintiH". -et  iiji  tlic  ili'i'il  in  liis  (k-elaration,  anil 
also  tliat  lu.'  liail  ivct-ivi-il  a  ni^itarial  notice  tVoni  Dettiuiant. 
tliat  shi-  was  appivlkensivc  <>f  irmihle  tVoni  IMaintiti"  uot  licini; 
liriiprictoi-  oï  tlie  wliolf  lot.  un<l  tliat  lie  liail  causcil  a  (k-ctl  uf 
.^rt•ul•ity  of  the  I2th  <  )el  ■'  r.  ISOl,  ItoFoic  notariés,  to  lio  niaik-, 
wliic'li  was  priMlncfl  an<l  tilt'<l  witli  tlie  action.  The  plcas 
raisi^il  tlif  iiui'stion  a.- to  Plaintiti"  ln-in^' only  tlic  })roprictor  of 
(lUc  hait"  ot"  the  lot,  the  ittlicr  hait'  bcing  the  proprrty  i»t" 
tlii' iifplu'ws  anil  nieCes  of  l'iaiiitiffs  (Icccascil  wife.  On  ttic 
17tli  Frlii'uary.  lM>2.  IMaintiri' niovcil,  inasmucli  as  tlie  siuvty 
iiiciitionrd  in  the  >\int'H>r<iHrin ni  tiKil  witli  the  action  liail 
ilrsisted  t'roni    his  fmif'omu  nuiif,  tliat  lie  he  allowetl  to  pro- 


ilucc  aïK 


l  tile  anotlierlN»ml,  also  passed  before  notariés  on    the 
l.lth  (i'.laïuiary,  1^»>2.  with  a  new  surety. 

MuNK,  Justice:  The  Plaintif!"  lias  niovi'd  to  lie  allowed  to 
siilistitute  another  notarial  Loiid,  instead  of  that  tiled  with 
tlif  action  on  the  irixusntl  lliat  the  tii'st  surety  luis  desisted 
tViini 
ai^-aius 
uni 
1  in  (duc 


liis   secnrity,   whieh   was  ijiven  as  a   sort  of  warranty 

t  troi'hlf  to  Défendant.  The  court  allows   the   motion. 

1  the   bond  uiay   W   tiled.  Its   etlects,  or   whether   it    will 

e  any  tliini^  advanta«.îeous  to  either  })arty,  <fi'  the  etfect 


the  tléf<isf 


Cnii'  n 


^  are  not  now   niatters   to    be   decided.     (12 


l'.T.n.C.  p.  94.) 
I'ai'IN  ami  \lt«nAMHAl"!;r.  fnr  riaintiii'. 
MolîKAr.  OriMET  and  Ciiai'LEai.  for  Défendant. 
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RAPPORTS  JUDICIAIRES   REVISÉS 


OBUGÂTION.-CLAUSE  COMMINATOIRE. 

Sri>Eiîi()i{  Coi'UT,  Muntrenl,  2Stli  Api'il,  Isi;^. 

(J(n'!llil    liEUTHKLor,  J. 
McXkVIX  rs.  TllE   JJoAUl)  OK    AUTS  AND    M  ANUFACTIlîKs  |,,|; 

LowEK  C'anada. 

//vlil  :  Tliiu  a  clausi',  in  an  ohlijziitioii,  stipulatiuji  "  tliat,  iu  ca-^c  lia' 
"  (li'l)tnr  sliould  iiKiko  lU'lUiilt  in  ti  o  iiaynicnt  oftlic  inliTcst  to  uciriu' 
"  aiid  liiTciiuo  duo  on  a  iniiiciiia!  .siini,  l'or  tiii-.  .spacc  nf  liiirly  days  aftcr 
"  tJK'  iiitiMH<-t,  |iaynu'nts  slamid  liocoiim  dm-  aiid  payaldo,  ilien  aiid  iu 
'•  tliat  l'ast'.,  tin-  wiiolo  oftiie  i)riiicii)ai  siiiu,  witli  ull  inturcst  tlicii  dia-, 
"  -linnld  iiniiiodiatidy  hecoini-  dui!  uiid  l'xijrililc,  "  is  iiot  a  commuiiu 
wiiitii  \\iill)n  iT<^anl(.'d  usa  c7((M.«(' r«//i(/<(i/((<(//)V,  but  widrli  will  Icon. 
forci'd.  (1  ) 

TliL' (leclanitiun  of  IMiiintifi' set  up  un  oliliirutioii  of  DcrVii- 
(liintis,  (lîitfd  tlie  2r)th  JunUiiiy,  ISGl,  in  t'uvour  of  riaintitrt'ur 
Si  1,000,  juiyalile  in  twu  ycars,  witli  intorest,  nuaiiwliilr 
])ayaliK'  scnii-unnually,  the  tirst  payaient  ot"  t\\v  inteivst  tn  hu 
niade  on  tlio  2/5tli  Jinu-,  hSCil.  'l'he  ol)ligatiun  contai iieil  tliu 
t'oll()\vin_<4'  clause,  wliicli  caused  the  litigation  :  "  Jn  case  tln' 
board,  lice.,  sliall  inake  det'unlt  in  tlie  jiaynient  ot'  the  interest 
to  accrue  ami  beconie  due  on  the  principal  suni  ol'  ■'r!!  1, ()()(),  as 
at'oresaid,  for  the  si)ace  of  thirty  days  after  the  interest  pay- 
nientsshall  beconie  due  an<l  payable,  as  herein  liefore  sti]inlatt'(l 
and  provideil,  tlieii  and  in  tliat  case,  the  wholc  of  the  dflit. 
with  ail  interest  then  due,  sliall  ininiediately  be  and  beci'iiir 
due  and  l'xi^ilile."  The  ])eft.'n(lants  pleaded  tliat,  on  the  2.")tli 
Aug'ust,  iNtil,  at  Montréal,  Defi'ndants,  therein  actin^L;'  hy 
J.  S.  Hunter  and  bis  colleao-ue,  notariés  public,  did  teiidei'  and 
and  otfer  to  IMaintitt',  in  légal  gold  current  coin  of  tins  ])r(>\  ii 


a  ijoursr   i 


h'( 


t  l'C     ( 


(   (lri)iei'-<  (I ('(■<) ((rrrfx,  the  siuii  of  S3'^'.'j,  I 


RT, 

ciii^ 


for  six  nionths  interest  on  the  principal  suia  uï  Sil.OOO.  at 
seveii  per  cent  par  annuiii,  and  tlue,  as  aforesaid,  ou  tlir 
tweiity-tifth  day  of  July  then  last  iiast,  and,  at  the  saiiii'  tinir. 
retiuii-iiig  IMaintiff  to  acce[)t  the  saine,  which  l'iaiiititl' rrt'usiil 
to  tlo  :  tliat  iio  (h'mdixh'  was  cver  laade  liy  l'huntitf  on  Drfm- 
dants  for  the  paynient  of  said  suni  of  SoSÔ,  before  the  iiisti 
tution  of  the  présent  action,  nor  were  they  ever  plaenl  ru 
di  inc'.irc  to  pay  the  sanie  ;  Tliat  both  the  otters  hereiii  lud'niv 
referi'ed  to  wen-  niade  before  the  institution  of  the  iiic-Miit 
action:  tliat,  in  fact  and  in  law,  Défendants  hâve,  ly  siicli 
otier  and  teiider,  fuliilled  ail  theii'  oblii-ations  to  l'iaintiti'.  w  lin 
is  not  iiow  entitled  to  ask  or  deniand  froiii  tliein  the  payiiniil 
of  the  ]iriiicii)al  suiii  of  811,000,  or  any  part  thereof,  iie\i  r- 
theless   J)efeiidants  do  now    reiiew    their  otfer  oï  the  tweiih- 


(1)  V.  MX.  lus!»,  C.  (_'. 
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scvt'iitli  tlîiy  c)f  Aurrust  Ifist,  1111(1  tlo  iiow  coiisifjn  beforc  tliis 
(•iiiirt  tlic  suiii  of  83^5,  tooetlicr  witli  costs  on  tlio  îuiiount  so  tcn- 
ilircil  liy  tlu'iii,  iiîuiu.'ly  tlio  suin  oF  8*2(5. 45,  t'or  .siiid  costs,  inalc- 
iii^'  in  îill  tlic  suiii  of  8411.45  ;  îind  IK-fiMidaiits  .say  tliat  said 
cmiilition  in  tlie  doed  of  tlic  twi-nty-Hftli  day  of  January,  1<S(SI, 
stipulatiii^f  that,  in  case  Ik-fundaiits  should  makc  default  in 
tlic  ])iiynirnt  of  tlie  interest  to  accrue  on  tlie  principal  suin  of 
SI  1 ,000,  fo;  tlie  spaco  of  tliirty  days  after  said  interest  should 
l)(((>iiie  du(!  and  payable,  as  in  tlie  deed  tlien  .stipidated,  tlien 
ilic  whole  of  tlie  debt  and  interest  should  innnediately  becoine 
iluc  iiiid  exigible,  cannot  bo  executed  de  ri(jiieu7',  imd  was  and 
is  coiiniiinatory,  and  ou^ht  so  to  bo  lield  and  construed.  Tor- 
r.uice,  for  Défendants,  cited  :  Guyot  vbo.  Gum})imatoire,\).  79: 
.\(iuve;m  Denizart,  vbo.  Clause  (•ommivdtoire,^).  5()7  ;  2  Argou 
|).  :{()5.  lib.  :J,  cap.  'iô  :  l'othier,  Ohlliiiit'ums,  n^  072. 

I'ki!  C'nu.VM  ;  I  think  that  the  clause  in  question  should  bo 
iiiteriireted  îiccordiii^'  to  its  letter  and  spirit,  and  that  Defen- 
duiits  liavi!  consequently  forfeited  tlieir  ri<^ht  to  tho  delay  of 
two  years  accordi'd  by  the  contract.  I  refer  to  the  cases  of 
lin, d'il r>/  \s.  liareUle,  (1  7^.  J.  R.  Q.,  p.  447.);  Richard  vs.  Le 
t'nrc.  d-r.,  de  l'Œuvre  et  Fidrriqae  de  Québec,  {4)  R.  J.  R.  Q., 
]!.  2(10.) 

"]y.\  cour,  considérant  (|ue,  par  r<.d il igation  du  25  janvier  bSGl, 
ivvuc  devant  J.  S.  Hunier  et  confrère,  notaires,  par  laquelle 
lr  Di'IV'udeur,  (The  lioard  of  Arts  and  Manufactures  for  Lower 
Canada,)  s'est  oblijré  de  payer  au  ])eniandeur  811,000  dans 
iliux  ans,  à  compter  de  la  date  d'icelle,  avec  intérêt  à  raison 
ijr  si'i't  par  cent  par  année,  payable  senii-annuellenient, dt;  six 
iiinis  en  six  mois  à  compter  du  25  janvier  lS(jl,  il  a  été  con- 
vniu  et  stijmlé  expressément,  entre  les  |)arties  à  icelles,  (jue, 
iliiis  le  cas  où  le  débiteur  serait  en  défaut  de  payer  le  dit 
intéivi,  sti]inlé  payable  île  six  mois  en  six  mois,  pendant  trente 
jiiiirs  a[)ivs  que  les  paiements  pour  intérêts  seront  échus,  (pie, 
ilaiiN  ce  cas,  toute  la  dette  principale,  et  l'intérêt  alors  dû  sur 
iicllr,  deviendrait  alors  exiijjible.  Considérant,  de  ])lus,  (]ue  le 
l)rl'(  iidcui-,  (Tli(>  ]»oard  of  Arts  and  .Manufactures  foi-  Lower 
Canada),  a  failli  de  payer  au  Demandeur,  dans  les  trente  joui's 
'|ui  ont  suivi  l'échéance  du  paiement  pour  intérêts  devenus  dus 
ilcpuis  le  25  janvier  LSOl,  au  25  juillet  INGI,  savoir  la  somnit; 
lie  s;>S5,  ce  qui  adonné  l'roit  au  Demandeur  de  réclatiier  immé- 
iliatiiiient  le  paiement  de  la  somme  de  81 1,000,  à  conijjter  de 
roxpiration  des  dits  80  jours,  à  coiii])ter  du  25  juillet  bSlil. 
Consi(|(''raiit,  enlin,(|Ue  les  excej^tions  plaidéi's  par  le  Défendeur 
>iait  mal  fondées,  et  (pie  les  offres  par  lui  faites  sont  insutH- 
santis  et  ont  été  faiti'S  tro])  tard,  a  condamné  et  condamne  le 
bi't'endeur  "  The  lîoard  of  Arts  and  Manufactures  for  Lower 
Cunaila,  "  ''  payer  au  Demandeur  la  somuio  do  811,3<S5,  savoir 
TOME   X.  20 
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si  I,()()()  jxmr  le  luont.'uit  en  capital  «le  ladite  (tMij^atioii  du 
'Ih  janvier  lS(il,av('C  intérêt  de  ae])t  })ar  cent  sur  icelli,  à 
coiii])ter  du  25  juillet  ISlîi ,  et  celle  de  S'iSô,  poui'  iMti''i'éts  éclnis 
sur  la  somme  capitale  di-puis  le  2()  janvier  au  25  juillet  iMil." 
(»;./.,  p.  22,  et  12  l).  T.  H.  iJ.,  p.  'Xih.) 

Joiix  MoNK,  l'or  IMaintiti". 

ToliKAN'CL  and  MoKKis,  for  Défendants. 


CONSTRUCTION  DES  EGLISES. 

C(JUR  i)K  C'iKCUlT.  M(;ntréal,  2.'>  Juin,  ISCl' 
Coram  MoXK,  J.  A. 
Les    Svn'dics    de    la    paroisse   de    Laciune    es.    Joskiii 

La  FLAMME. 

Jwjê  :  Qii'nn  ciitholicino,  iiui  s'est  fait  protcstunt,  no  |>iMit  être  cnii-r 
liour  la  l'uii.stnu'tioii  d'uiif  éjrliso  catlioliiiue  (iimicpi'il  ait  fait  des  :i(trs 
11110  ii's  ('atlK)li(iiie.s  .sonls  pouvaient  faire,  et  (ju'il  ait  (loiuandé  la  .'uii.s- 
tnietion  de  l'église  on  iiuestion. 

Les  Demandeurs,  syndics  nonnnés  pour  surveiller  et  dirij^vr 
la  construction  d'une  étrli.so,  sacristit;  et  j)resltytère  catlioli(|ni' 
à  Lachine,  réclamaient  du  Défendeur  \\\  somme  de  8!i5."2l, 
étant  le  premier  jiaiement  échu  sur  la  sonuiie  de  8422.52,  im- 
po.sée  sur  les  propriétés  du  Défendeiu'.  Le  Défendeur  plaida 
([Ue,  depuis  30  ans  et  plus,  il  avait  toujours  professé  la  reli^icii 
protestante,  et  n'avait  pas  ajipartenu  à  l'érflise  catholi(pie  ;  iju'il 
avait  été  marié  suivant  les  rites  de  l'éf^lise  épiscopaliemie,  le 
7  mars,  ISl  2,  et  (|ue  tous  les  enfants  nés  de  son  maria^fe  avaient 
été  élevés  et  instruits  d'après  les  doctrines  de  l'église  presliy- 
térieime  ;  (pi'il  avait  contribué  aux  charges  nécessaires  poiir  le 
soutien  de  cette  dernière  église,  et  (|u'il  ne  pouvait  être  forcé 
k  contribuer  au  soutien  d'aucune  autre  religion  ;  que,  par  le 
ministère  de  Wright  et  son  confrère,  notaires,  le  Défeiuletii' 
avait,  le  10  novembre  1S(JI,  (épo(|Ueoii  il  avait  appris  potu'  1.". 
première  fois  (pie  les  Demandeurs  entendaient  exiger  ilc  lui 
ce  (|u'ils  réclament  par  cette  action)  notifié  légalement  le  curé 
de  la  paroisse  de  Lachine  (|u'il  avait  abandonné  la  religinu 
catholiipie  dei)uis  l'année  lcS27.  Les  Demandeurs  répondiivut 
(ju'il  était  faux  (pie,  depuis  30  ans  et  plus,  le  Défendeur  ait 
api)artenu  à  une  dénomination  religieuse  (juelconque  sépaive  de 
r<''glise  de  Ronu',  (pi'il  était  notoire  (pie,  durant  la  pérind.' 
susdite,  le  Défendeur  s'était  représenté  comme  catliiilii|nc 
romain  et  avait  contribué  au  soutien  du  culte  catholi(|Ue  ;  i|Ui', 
notannnent,  lor.s(pi'il  s'était  agi  de  faire  construire  une  imii- 
velle  église   dans  la   paroi.s,se   de   Lachine,  le   Défendeur  avait 
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^ii4lM'  les  ri'(|mHi's  orit^iiiaiivs  et  iircessiiiros,  tant  h  l'autoritc' 
(rcli''siasti(|n('  (|u'ii  l'autoritr  civilu,  et  avait  pris  part  aux 
|iivnii'.'rs  pr()C(''(lt's  exigés  ]iar  la  loi  l'ii  pairillo  eircoustanco, 
sans  Faire  aucuiic  n'claiiiatiou  ;  (pic,  durant  cettu  période  de 
ttiiips',  le  Défendeur  avait  déclaré  ouvertement  et  à  plusieurs 
ivpiises,  (pi'il  n'avait  jamais  abandonné  la  religion  catlioli(|Ue, 
et  i|n'il  entendait  a<;'ir  et  être  considéré  comme  catholi(pie,  ([Ue 
\r  Défendeur  avait  été  inscrit  de  son  consentement  parmi  les 
catlioliipies  de  la  paroisse,  lors  du  dei'uier  recensement  de  la 
|ii'ii\inco  ;  rpie,  «pioicpi'il  existe  des  écoles  dissidentes  h  Lacliine, 
\r  Défentleur  axait  toujours  cf)ntril)ué  au  soutien  des  écoles 
(•utlioli(|Ues  ;  (pie  tous  les  ans,  le  Défendeur  souscrivait  et  payait 
iiiic  somiiie  de  vini^'t  chelins  pour  le  soutien  du  curé,  vu  l'in- 
siillisance  des  dimes,  ce  (pi'il  a  fait  jus<pi'à  l'année  courante  ; 
i|iir  l'acte  de  repartition  produit  en  cette  cause  avait  été  basé 
-wv  le  nond)re  et  les  moyens  des  ])r()priétaires  catlioli(p;es  ;que 
le  protêt  OU  notification  d'abjuration  invoqué  par  le  Défe-ndeur 
était  d'une  date  postérieure  à  l'Iiomolo^'ation  de  cet  acte  do 
icpartition  et  ne  pouvait  (sfiacer  le  privilè^re  que  la  loi  donne 
aux  Demandeurs  sur  les  terres  de  tous  ceux  (jui  se  trouvent 
]iMrt('',s  dans  la  réjiartition.  La  preuve  des  Demandeurs  établit 
i|iic,  loi's  du  dernier  recensement,  l'otHcier  recenseur  ayant 
inscrit  le  Défendeui'  connue  catholique,  la  tille  du  Défendeur, 
alors  pi'éseiite,  lui  fit  l'observation  (pi'il  ne  devait  pas  se  laisser 
(liauier  la  dénomination  de  catlioli(|ue,  ce  à  quoi  il  répondit 
"  ce  (pli  est  là  est  bien,  mêle-toi  de  tes  afiaires."  Il  est  aussi  en 
|iivuve  cpie  le  Défendeur  ayant  signé  les  recpiêtes  originaires 
iliMiiaiidant  la  construction  de  l'église  en  question,  et  des  débats 
s'('tant  élevés  pour  savoir  si  ceux  qui  demandaient  cette  église 
ceiistituaient  la  majorité  des  catholifpies,  quelcju'un  dit  au 
J)i  inaiideur,  dans  une  assemblée  publi(pie,  (pli  avait  lieu  pour 
constater  de  quel  C('')té  était  cette  majorité:  "  V^ous  n'êtes  pas 
t'atlu)li(pie,  M.  Laflanune,  et  votre  nom  ne  devrait  pas  être  là," 
ce  il  (pioi  le  Défendeur  répondit  :  "  Je  suis  aussi  catholitjue  que 
lis  autres  qui  ont  signé,  et  je  veux  (jue  mon  nom  reste  là."  La 
preuve  du  Défendeur  consiste  principalenient  en  deux  docu- 
iiiiiits  dont  l'un  en  tlate  de  LS20,  est  une  liste  de  souscription 
portant  la  signature  du  Défendeur  et  intitulé  connue  suit  : 
"  Subscription   of  tlie  pnjtestant   inhal)itants  of  the  parish  ot' 

■  Luehine  for  the  annual  supp(jrt  of  a  Fresbyteriau  Clergyman, 
"  coniniencing  ou  the   Ist  day  of   October,  1820,  to   be   paid 

■  ipiaterly  in  advance,  in  the  hands  of  a  trcasurer  appointed 
'  i'or  tliat  i)urpose."  Le  second,  en  date  du  21  décembre,  1843, 
et  portant  aussi  la  signature  du  Défondeur,  contient  dans  hîs 
t'iiues  suivants  la  demande  d'un  pasteur  fixe  à  Lachine  :  "  We, 
tlie  inembers  of  the  l'resbyterian  congrégation  of  Lachine,  kc." 
Interrogé  sous  serment,  le  Défendeur  dit  (|u'il  a  été  baptisé  à 
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r»''j:rlise  Ciitli()Ii(|U('.(|iril  y  a  cdimmiiiit''  et  y  urtv  contirim''.  niais 
(Hic,  (lt'])iiis  plus  ik'  .'}()  ans,  il  s'ctait  an'iv^r^  à  Trulisc  i'rrsliv- 
trrit'iiiic.  et  y  avait  finiiinniiir  une  l'ois,  dans  le  temps  «le  m)ii 
cliaii^tMncnt  de  l'clij^'ion. 

Daoist,  pdiir  k's  Dt-niandcni's,  oliscrve  (pio  la.  preuve  r;nt. 
de  ];art  et  d'autre  nt-  pouvait  nian(Hier  di-  laisser  de  ;4iMti.|s 
(l((Utes  sur  la  dénomination  reli^'icusi' dr  is  hupielle  il  t'audiait 
rane'cr  le  ])<''t'endeur.  (^xw  les  t'i'oy.'inces  l'éelles  du  Défendeur 
étaient  une  matière  où  le  trilanial  n'avait  pas  le  di'oit  de  pt'iH- 
trer.  Nous  ne  jkiuvous  tenir  compte  (pie  des  a])paren('es  m.iis 
leS(|Uelles  se  ])ivsentent  les  individus.  D'apivs  la  conduite  ilu 
Défendeur,  il  peut  s'être  ex])osé  à  suliir  les  oliliffations  civiles 
(|ui  incondient  aux  (•atlioli(|UeH  et  aux  ])r()testants,  mais  lui 
seul  en  est  la  cause.  J)i's  déniarclies  sont  adojitées  par  le.s 
catliolique.s  de  Lacliine  pour  l'érection  d'iuie  é'jflise  ciitliolii|Ui'. 
et  parnn  ces  catlioli(jues  nous  tn  avons  le  Défendeui-,  i|ui 
revendi(|Ue  pulili(|Uemeiit  la  qualité  de  catlioli(]Ue,  (jui  si<,fue 
connue  tel  les  requêtes  adressées  aux  autorités  ecclésiastii|Uis 
et  civiles,  et  (jui  se  t'ait  compter  parmi  ceux  (pii  demanilent 
r('^lise  et  (|ui  ont  lie.soin  d(;  constituer  une  majorité  de  catho- 
liques. A  la  suite  de  ces  re(iuêtes,  (pli  sont  le  fait  du  Défendeur 
et  de  se.'i  co-si<rnjitaires,  un  acte  de  répartition  est  dressé,  cet  acte 
est  dépijsé  ])our  homologation  et  est  entiu  homoloirué,  sans 
aucune  pnjtestation  de  la  part  du  ])éfendeur,  (pli  ne  pouvait  p.i.s 
ignorer  ces  procé(l(''s,  ])uisqu'il  y  avait  activement  contriiiui'. 
])u  moment  (pie  cet  acte  de  répartition  a  été  homologué,  les 
])emandcurs  ont  acquis  un  privil^'^e  sur  toutes  hîs  propriét(''s 
imposées  (Statuts  Refondus  du  lîas-Canada,  c.  IS,  s.  o2)  (1). 
11  est  bien  vrai  (pie  cette  loi  (s.  2;^)  dit  (pie  les  propriét(''.s  des 
pnjtestants  ik;  seront  pas  sujettes  à  cotisation  p(jur  l'érectiiMi 
d'une  (''o-lise  catholique,  mais  le  Défendeur  au  lieu  de  se  pré- 
valoir de  cette  exem[)tion  en  temps  utile,  avait  tout  fait  l>i'Ur 
s'en  (lé[)ouiller. 

AluN'K,  pour  le  Défendeur,  répond  (pie  la  cour  n'a  à  s'eiKpierir 
que  d'un  seul  fait,  c'est  de  .savoir  si  le  Défendeur  est  catlin- 
li(pie  ou  protestant.  Mal<;'ré  tous  les  doutes  (pie  la  conduite  ilu 
l>éfendeur  est  de  nature  à  civer,  l'évidence  résulte  de  l'affii' 
mation,  faite  sous  .serment  ])i\y  le  Défendeur,  en  présence  île 
la  C(jur,  (ju'il  était,  lors  de  l'homologation  de  l'acte  de  répar- 
tition et  (pi'il  est  encore  un  protestant  presljytérien. 

MoXK,  J.  :  Toute  la  question  consiste  en  etiet  à  savoir  si  le 
J)éfendeur  est  catholi(|ne  ou  protestant.  Or  nous  voyons  iiue 
t(jute  la  famille  du  Défendeur  est  protestante,  et  que  le  dei'iiier 
acte  religieux  du  Défendeur  (la  communion)  (juoiqu'il  jut  été 
accompli  il  y  a  -iO  ans  passés,  a  eu  lieu  à  ré^lis(!  preshytéi-ieiuie. 


(1)  V.  art.  3410,  S.  K.  Q. 
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Il  rst  venu  ici  adîrincr  (|u'il  «'"tait  protestant,  et  la  eoiir  doit 
îittac'licr  plus  de  polils  à  cette  <léclaration  solennelle  (piaux 
iiitiiietits  résultant  île  la  preuxe.  Hn  ci>iis(M|neiice,  l'action  doit 
.'•de  (|(''ltoutee,  mais  sans  iVais.  (<i  ./.,  p.  22li.) 

DolTUF.  et  1)A(H'ST,  pour  les  J)eiiiandeurs. 

JoiiN  MoNK,  pour  le  Défendeur. 


DONATION.-CLAUSE  PENALE. 

Cofii  Sri'i';itii:ri!K,  Ste-SclioIastii|Ue,  IH  mai  \S('d. 

Coriiiii  r..\iif;i,KV,  .1. 


('iii:\Ai.  DIT  S'i'  .lAr(iri:s, 


rs. 


JoilN  MoitlUN". 


.hnii;  :  <.2ii(>  lu  prestation  snivaiito  porlt'c  duns  nn  acte  de  doiintinii 
iitir  \  it's  de  |ii"re  A  lil.s,"  (|iie,  si  le  il<  iiataire,  vciiîiit  à  vendre,  t'cliaii^er 
1  diinniM'  le  dit  terrain  à  des  élrfini.'eis  (in  à  l'aire  (|nel(|n'antre  acte 
lit   à   vente,  il   sera  tenu  et   dMij:»',  til  (Hi'il  1(^   pruniet  en  ces 


nilllIldlK 


|in'seutes,  de  liailler  et  payer  anx  donateiirs  senleinent  la  snniinedi 
ilciix  milles  livres  ancien  ciairs,  le  jdnr  delà  passation,  soit  des  actes 
lie  vente,  éclianjre,  ddiiation  (ït  antres  actes  t'ijiiijinllents  il  vente,"  n'est 
pas  coniiniiiatdire,  niais  qu'elle  est  n'pntt'e  être  une  cliar;.'e  <l(i  la  doiai- 
liiiii,o.\i,iiil)le  sitôt  (pU'  la  terre  a  été  vendue  an  Itéfendeur,  un  étran^rer. 

Le  17  octobre  1(S4(Î,  Thomas  Cheval  dit  St  .facf|Ues  et  Jus- 
tine Mallette,  sa  Femme,  firent  donation  entre  vifs  h  Camille 
Cluival  <lit  St  Jac(pjes,  leur  fils,  d'un  terrain  décrit  au  ilit  acte 
et,  entr'autres  clauses,  conditions  et  réserves,  il  a  été  stricte- 
ment arrêté  entre  les  jiarties  rpie,  si  le  donataire  venait  à 
Vendre,  changer  ou  donner  le  terrain  à  des  éti'anj^ers  ou  à  faire 
i|Uel(|u'autre  acte  é(|ui])ollent  à  vente,  il  serait  temi  et  olili<ré 
tel  (|u"il  le  ))romet  par  le  dit  acte,  de  payei'aux  donateurs 
seulement  (c'est-à-dire  de  leur  vivant)  la  somme  de  deux  mille 
livi'es,  ancien  cours,  le  jour  delà  passation  soit  <les  actes  de 
Vente,  échange,  donation  ou  autres  actes  équipollents  à  vente, 
à  peine  (h;  tous  dépens  donnnages  et  intérêts.  Eni'egistremont 
lie  cet  acte  le  20  octobre  LS40.  Le  Demamleur  allè<>;ue  dans  sa 
diV'laration,  qu'en  vertu  du  privilège  <le  liailleur  de  fomls,  la 
tei're  doiniée  est  devenue  aiif'ectéi'  et  hy])otl)é(|uée  en  faveur 
lies  donateurs  au  paiement  de  cette  sonniie  de  2000  livri'.s.  (^)ue, 
malgré  la  convention  expresse  contenue  au  dit  acte  de  dona- 
tion, et  les  défenses  du  donateur,  la  terre  a  été  vendue  à  un 
étranger,  par  acte  du  12  avril  1<S,5!S,  du  vivant  des  ilonateurs, 
i|ui  le  sont  encore, et  (piainsi,  le  jour  de  la  vente,  les  donateui's 
sont  devenus  en  droit  de  réclamer  les  2000  livres,  avec  les  inté- 
rêts à  compter  du  12  avril  bSôS.  Le  2  avril  ISOl,  le  donateur 
Tlinmas  Cheval,  a  ti'ansporté  à  son  fils  Daniien  (le  Demandeur), 
(ctte  sonnne  de  2000  livres,  lai|Uelle  il  déclaiv  lui  être  due  par 
Kugène   Cheval   dit  St  Jacciue.s,  tuteur  à  l'enfant  mineur  de 
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r'miiillt'  (^licvnl,  (I('('(''(lr,  et  11  y|>"'tli('c!iii'riii('nt  |iui'  Ir  DrlVu-liiir, 
Mulironciiiit  II'  Dciiiniidriir  t.'ii  tous  ses  di'oits,  iioiiis,  raisiins  1 1 
actidiiH  lui  iV'sultuiit,  t't  Kuirt'iic  ('licvul  ucccptn  le  ti'uiis|M.ri, 
!•'  4  avril  lN(il,  et  ce  transport  l'ut  ensuite  si^-nillé  au  tul'  iir 
et  au  J)éreMileur,  l'ayant  acMjuisc  à  la  cliarei'  de  payer  ,iii\ 
donateurs  la  soiuiuc  de  'iOOO  livi'es  si  ces  derniers  avaient  le 
droit  do  le  réclaïuer;  <|Ue  le  Di'l'endeur  eonmie  actuel  diten- 
teur  de  la  tei're  donnée  est  tenu  liy|iotliécairenient  au  paieinriit 
de  la  somme  de  "il MM)  livres,  avec  inti'ièt  du  12  avril  I  ^'s 
Conclusions  hyj)otliécaires  à  cet  efl'et.  Le  Dt'd'endeui'  a  |il;ni|i'': 
!'•'  Que  la  clause  de  l'acte  de  donation  sur  la(|Uelle  re|Hisi' 
l'action  est  conditionnelle,  non  exiiresse,  va^nie  et  insutliNaiiti 
pour  empêcliei'  la  vente  île  r'ninieulile  en  i|Uestion  ;  i|nr  |;i 
d<^rense  d'aliéner  n'é'tait  pas  ohli^atoire  de  la  pai't  de  Cainillr 
('lieval  ;  i|Ue  (.'aniille  (Mieval  n'a  pas  vendu  l'innueulile  ;  (jur, 
si  l'intention  des  donati'urs  eût  été'  de  conserver  le  Iiien  dans 
liv  t'amille,  ils  auraient  déclaré  que  ce  Itien  serait  projire  au 
donataire,  à  lui  et  aux  siens  de  son  estoc  et  li^'ue  ;  2"  qu'aux 
tenues  de  l'acte,  la  sonnui'  de  ^(MM)  livres  est  payalile  aux 
donutours  seulement,  et  Thomas  Cheval,  li'  donateur,  n'en  puu- 
vnit  faire  le  transport  au  Demandeur:  qu'en  supi)osaiit  (|iie 
les  ilonateurs  auraient  eu  le  droit  de  transporter  cette  soiunie, 
ciitto  clause  do  la  doiiatioji  spécifiant  que,  si  le  donataii'e  ven- 
dait ce  bien,  il  paierait  aux  donateurs  seulement  les  2IXK) 
livres,  h  peine  de  tous  dépens,  dommaL;es  et  intérêts,  donne  ii 
entendre  que,  si  la  sonnne  n'est  pas  paj'ée,  le  donataire  iir 
si'rait  tenu  (|r''\  des  donunao-es  et  intérêts  :  que  les  donateurs 
n'ont  .soutfert  aucuns  domma^'es.et  le  ])i'mandeui',n  leurs  droits. 
n'en  allè<(ue  auciui,  (ît  aucun  n'a  été  st)uti'ert  :  (|Ue  le  transport 
est  nul,  In  clause  sans  efl'et,  et  le  donateur  n'a  eu  aucune  valeur 
pour  le  transport;  3"^  le  10  mars  LS-i"),  par  acte  à  cet  etl'et. 
Thomas  Cheval  dit  St  .lacques  et  sa  femme,  domièrent  quit- 
tance à  Camille  Cheval,  de  la  l'ente  et  pension  viaiière,  aiii-i 
que  de  la  moitié  des  giai^is,  foins  et  autres  choses,  tant  du 
])assé  ipi'à  l'avenir,  à  cu\  i,us  par  l'acte  de  donation  du  17 
octobre  1(S4G,  lui  donna).t  aussi  (piittaiico  et  déch"r{^e  de  toutes 
les  réserves  créées  en  li  lU  faveur  pai'  cet  acte,  excepté'  1^'d  en- 
lever, sous  lieux  ans,  la  moitié  d'une  maison  ;  2*-'  de  deux  ])lnees 
dans  rétal)le,et  deux  dans  l'écurie,  })enilant  deux  ans,  et  '^  de 
passer,  tant  à  pied  (ju'en  voiture,  sur  la  tei-re  :  et  à  raison  Ar 
cette  transaction,  Camille  Cheval  dit  St  Jac(|Ues  cl  u.rar,  sont 
trouvés  et  sont  de  fait  déchari;'és  de  toutes  demandes,  droits. 
prétentions  (pie  'J'homas  Cheval  dit  St  Jacques  et  sa  l'euiuie 
pouvaient  ou  avaient  droit  d'exii^er,  à  l'aison  de  la.  délVnsi' 
d'aliéner  portée  au  dit  acte  ;  4''' cju'après  le  décès  di,'  ('aiuille 
Cheval,  arrivé  le  29  mars  1<S55,  laissant  une  enfant  mineuiv, 
Asilda   Cheval,  il   fut  procédé  à  l'inventaire   des  biens  de  sa 
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siiotM  ssioii,  et  il  rut('<)iistut('M|n't'll(Mlcvait  niii'soniiiif  ilc  1  I, !»!>() 
lisics,  l(i  sons  :  (pic  lu  siicccssiiiii  ne  poiiNdit  jniyt-r,  et  les  cn''- 

.IllcicCS  Jtrcssilllt    k'  |iai(liii'llt  ilr   leurs  drttt'S,  et,  |i(Mll'  clillPt'Tllcr 

1,1  vciitf  t'orc'i''»',  et  il  j^iiiiul  siicrificc  de  rinmu'ulilf  tii  (|Uf.sti(»n 
je  seul  n])iiiii'tfii!iMt  M  lu  Miccfssidii,  ct  ])i'im'i|i!il(iiifiit  )iiiiir 
|i;iyrr  à  'l'Iioiiias  C'ji'  \al  «lit  St  .lii('(|Ut's  et  son  ('Jmuisc,  une 
n  iitr  annuelle  et  via^fère  créée  en  leiw  l'uveui'  ])iir  Ciunille 
( 'lie\!\l  «lit  St  .laecjues,  U'Ui'  tils,  par  son  ti'stanient  du  !(  mai 
is,"),"),  Kucèiie  ("lieval,  connue  tuteur,  conv()(pm  une  assemMé'e 
de  parents  de  la  nnneuj'e.ù  hupielle  Tlionias  Clievid  l'ut  l'ecpiis 
il  assister,  ot  Fut  autorisé  à  vendre  l'iinnieulile,  jiour  les  fins 
Misditfs,  et  li'  tuteui'  ne  voulant  prendre  aucune  res|ionsaliiliti'', 
]iar  l'apport  à  ces  2()()()  livi-es,  lit  ajouter,  connue  condition  de 
vinte  (|Ue  racijuéiTur  de  riniineulile  paierait  les  2000  livres 
à  Tlionias  Cheval  dit  St.  .laccpies  et  son  épouse,  s'ils  y 
avaient  di'oit  ;  ipiil  était  entendu  lors  de  l'adjudication, 
i|iril  n'y  avait  ipie  la  nnte  de  2000  livi'es  payaMe,  (pie  ccttcî 
^•ll|llnle  de  2000  livres  ne  de\ait  pas  l'être  et  (pie,  (Tailleurs, 
le  défendeur  a  payé  un  jn'ix  des  plus  élevés,  non  coinjtriH  les 
liOOO  livres  ;  (pie  'l'iioiiias  Cheval  et  su  i'einiiie,  coinini!  re- 
présentant leur  fils,  étant  ainsi  créanciers  et  débiteurs  de  lu 
succession,  n'ont  pu  et  ne  ixaivaient,  pur  leur  t'ait  en  for- 
çant la  vente;  de  ce  bien,  pour  se  faire  payer  leur  rente 
\  ia<;('r(;,  obtenir  le  paienauit  de  ces  2000  livres,  et,  d'ailleurs, 
ils  auraient  dû  renoncer  à  leur  legs,  une  des  caus(,'s  principales 
de  la  vente  de  l'ininieuble  en  (juestion.  M.  Prévost,  pour  le 
Demandeur,  en  réponse  a  prétendu  :  Que  la  condition  de  ne 
]»iitit  aliéner  n'était  contraire  ni  aux  lois  ni  aux  bonnes  nio'urs  ; 
iliii;  l'obligation  à  hupielle  s'était  soumis  Camille  Cheval,  n'était 
)ias  ])ure  et  simple,  mais  (ju'une  peine  avait  été  ajoutée  à  l'in- 
i'raction  de  cette  obligation  de  ne  pas  faire  :  (pie  cette  peine  ne 
peut  être  une  peine  comminatoire,  mais  bien  une  charge  de  la 
ilonation  (pii  devient  exigible,  aussitôt  l'uvènenient  de  lu  con- 
dition ;  d'ailleurs,  les  donuteurs  n'avaient  pas  défendu  au  «lonu- 
taire  d'aliéner  le  fonds  donné,  mais  ils  y  mettent  une  condition  : 
■  Si  vous  l'aliène/,,  vous  nous  paierez!  une  somme  de  deux  milh; 
lianes,  le  jour  même  de  hi  passation  de  l'acte  d'aliénation  ;  " 
ce  ne  jieut  donc  être  une  ])eine  comminatt)ii'e,  puis(pi'ils  ne 
défendent  pas  d'aliéner,  il  i-st  ])ermis  au  donataire  du  vendre, 
niais,  à  une  condition,  celle  de  payer  une  somme  de  deux  mille 
flancs,  fpii  ne  fient  être  autre  chose  qu'une  charge  de  la  dona- 
tion. C'est  là  la  doctrine  de  Toullier,  (pli,  au  vol.  ti,  éd.  belge, 
tit.  '.],  Des  ('oDtnifs,  u"^  4.SS,  in  oiU'dio,i).  508,  dit  :  Pcnir  (pi'une 
peine  soit  réputée  C(jmniinatoire,  il  faut  que  l'obligation  à  la- 
i|Uelle  elle  est  attachée,  pui.s.se  encore  être  remplie,  et  on  se 
liljère  de  la  peine  en  accomplis.sant  l'obligation  ;  mais  une  peine 
attachée  à  uni'  obligation   de  n(î  pus  fuire,  ne  peut  jumuis  être 
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comminatoire,  car  du  moment  que  vous  avez  t'ait  ce  f|ne  vous 
avez  promis  ne  pas  faire,  vous  ne  pouvez  plus  ne  pas  le  fain., 
partant,  aussitôt  que  vous  l'avez  fait,  la  peine  est  due  de  jiliia 
droit.  Dans  le  cas  actuel,  c'est  encore  bien  moins  une  peine 
comminatoire,  car  le  donataire,  Camille  Cheval,  ne  s'i'st  iias 
obligé  à  faire  ou  à  ne  pas  faire,  il  s'est  ol)li^é  de  payi-r  nnr 
somme  de  deux  mille  francs,  s'il  vendait  à  des  étranf^^ers.  C'est 
bien  là  ce  qui  prouve  que  cette  obli^-ation  est  une  charge  <],■ 
la  donation,  conditionnelle  il  est  vrai,  mais,  du  moment  (|ne  lu 
condition  est  arrivée,  cette  charge  <le  la  donation  doit  être  ivni- 
plie.  Autorités  citées  parle  ])emandeur  :  (iwyoi,  Ri'pcrinirr. 
Jurlftprudence,  vbo  Condifina,  pp.  398-94-!)5  ;  Idehi,  Jv-jur- 
toire,  vbo  Comminatoire,  p.  78,  2*^  col..  H"-'  alinéa  ;  Idem,  W'ji',- 
toire,jur.  vho  Al> ''nation,  p.  30(5,  l'^  col.,  6^'  al.  :  Idcrn,  Jî/'/iir- 
toive,  vbo  ('lauKC  pén<dr,  p.  554,  l*-'  col.,  2*-'  et  3'^  al.  ;  Toullier. 
éd.  belge,  vol.  3,  pp.  507-S,  n"  'iHH;Idem,  éd.  bclgr,  vul.  :{. 
pp.  61(5-28,  n^  834;  /(?em,  éd.  belge,  p.  105,  n"  281,  p.  liiT. 
n*-'  804-5-0  :  Pothier,  Traité  des  obi  i(j(d  ion  s,  pp.  88-8!)  n^'  347-S; 
Merlin,  vbo  Peine  contractuelle,  vol.  D,  pp.  213-17  ;  Ai-^nm. 
tom.  1  liv.  2,  ch.  12,  p.  307.  En  preuve  il  est  établi  (pie  la  terre 
a  été  adjugée  au  Défendeur,  poia*  le  plus  haut  prix,  et  aussi 
le  Demandeur  admet  en  réponse  aux  interrogations  sur  laits 
et  articles,  qu'il  n'a  payé  (|ue  £25,  pour  valeur  et  considi'iu- 
tion  du  transport  du  2  avril  1801. 

Badoley,  J.  :  La  disposition  exprimée  à  l'acte  est  ex- 
presse et  spéciale.  Il  n'y  a  pas  défense  d'aliéner,  il  n'y  a  peine 
comjninatoire.  La  propriété  a  été  doimée  à  Camille,  liin- 
enfant,  par  ses  père  et  mère  ;  de  même,  ils  auraient  pu  l'aviiii- 
donnée  à  un  étranger,  Camille,  leur  enfant,  ne  pouvait  einjié- 
cher  les  donateurs  de  donner  leur  propriété  à  qui  ils  voulaient. 
La  donation  était  faite  sujette  à  dos  charges  et  droits  onéreux, 
moins  onéreux  envers  Camille,  pour  sa  jouissance  de  la  ]ii<)- 
priété,  que  par  un  étranger;  mais  en  même  temps  en  pleine 
propriété,  car  Camille  pouvait  vendre  mais  en  vendant  laeim- 
dition  devenait  exigible.  La  donati(m  est  un  acte  équiimllenf 
à  vente,  et  les  donateurs  ont  considéré  que  les  autres  chaiifes 
de  la  donation  et  la  somme  de  2,000  livres  foriîiaient  ii'  ]ii  ix 
et  valeur  de  la  terre  donnée,  et  le  père  en  stipulant  la  cmiditinn 
est  présumé  ne  pas  avoir  voulu  imj)oser  à  son  fils  le  paiement 
de  ces  2,000  livres,  excepté  si  la  terre  était  vendue.  Domus 
may  attach  to  their  donations  such  conditions  as  they  niay 
think  proper,  if  they  are  possible  and  .'égal,  the  nuxlalities  nf 
donations  are  restricted  within  thèse  limits  ;  in  tins  case  tlie 
condition  is  neither  impossible  nor  illégal  and  necessaiily 
falls  under  the  foUowing  rule  :  "  Les  efl'ets  des  conditions  ]i<is- 
sibles  ou  licites  attachées  à  une  donation  entre  vifs  se  di'ter- 
minent  d'après  les  principes  généraux  (jui   règlent  les  obligii- 
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tiiiiis  conditionnolles."   llpnc<' tlx' upplication   to  tliis  cmso   ot" 


tlif  t'iilli)\ving  citation   t'roia  'l'on 


lier,  /A'N  ('(iiii ratf 


M 


us    SI 


(■iin<liti()ii  ou  iii''i't'iis('  daliriicr  n'est  pas  pni'o  vi  siiap!(>,  si 
par  cxciajih'  on  y  avait  ajouté  une  ])ein<'  imi  eas  iFinfraction,  si 
j'avais  stipulé  rpie  vous  me  donneriez  (iOO  francs  à  moi  ou  à 
Titius.  si  vous  aliène/,  le  fond  foriK-lien  que  je  vous  ai  vendu 
iiii  ijoimé,  la  ])eine  serait  encourue  «le  ]ilein  droit  pai"  l'aliéna- 
tinii  i|Ue  vous  auriez  Faite  et  cette  peine  ne  pourrait  être  mo- 
di'iiM-  ]iar  les  ju<;-es.' 
slll"]il'ise.  tlie  nf)tices 

cita 


The  Défendant  lias   not  heen   takeii    liv 


of  tli 


iM 


tli 


le   sale  ])Uiiliciy  announceil   the  exis- 
if   tlie    condition   of   tlie   elaim    for   '2,()()()    francs,   and 
l'i^id  the   purchaser  to  pay  it  if  pa3'alile  hy   law,  the  \nw- 
eliase    uas    niade   sulject   to   the    charije.     Le    Défendeur  en 
lietant  la  propriété  n'a   pas  été  ti'ompi'  ni    surplis  ;  les  an- 
■s  de  la  vente  déclaraient  pulili<iuenient,  à    lui   et  à  tous 


ae 


I|cillC( 


autres,  l'existence  de  la  condition  de  la  ivclaniation  pour  les 
2.(100  francs,  et  la  char^v  à  l'acheteur  de  payer  ce  montant  si 
la  sdiiiiiie  était  exii^'iltle   en  loi.  L'achat  fut  fait  sujet  à  cette 


(  Cfi. 


cli;i;<,fe  de  vente.  (Je  Toullier,  p.  4.S.S,  Covirat.s  i.nvoriih 

La  ("ont:  "  Considérant  (pK',  ]iai' l'acte    de  donation  entre 
vit-  passé  lo  17  oct<dpre,  l.S4(),  devant   Rochon,  et  son  confrère, 


lin 

ti'iii 


taircs,  Thomas  Cheval  dit  St.  Jaci 


|Ues  et  son  épouse,  y  men- 
ik'-s.  auraient  donné  à  Camille  Cheval  dit  St.  -lacipies,  pour 
lui  si's  hoirs  et  ayant  causes   un    terrain,  etc,  et   ce  pour  les 
f'fpiisidérationH  ot  sous  les    comlitions   stipulées  au  dit  acte  ; 
(Miisiih-rant  qu'enti-'autres  con<litions  y  stipulées  est   la  sui- 
vante :  '   Que  si  le  donataire   venait   à  vendre,  échane-er  ou 
ilnmiei'  le  teri'ain  à  des  étianr^ers,  ou  à  faire  (|Uel(pi'autre  acte 
n|iiipollentà  vente,  il  sera  tenu  et  o]>lio(\tel  (pi'il  le  promet, 
iii  ces  ])résentes,  de    bailler  t^t  jiayer   aux   donateui's  seule- 


iiiiiit.  la  .somme 


de  d 


eux  mille  livres  ancien  cours,  le  jour 


'a  ]ia.ssation  .soit  des  actes  de  \ente  t''channt',  donation,  et 
.lUtrrs  actes  écpiipolleiits  à  vente:"  consid(''rant  (pie  le  terrain 
'tait,  par  l'efftît  <ludit  acte  de  donation,  chare-é  et  hypoth(''qu('' 
i.iivcrs  les  donateurs  au  paiemeiit  de  la  somme  de  deux  mille 
francs,  la  dite  condition  (''clH''ant  et  arrivant  :  considérant  (pie 
''aiiiille  Cheval  dit  St.  .Jacques,  le  donataire  est  mort  avant 
l'iiistitutiou  cle  cette  action,  et  a  laissi''  une  enfant  à  hupielle 
Kiitf("'iie  Cheval  <'it  St  JaC(|Ues  a  ét('' dûment  nommé  tuteur; 
f'in-icl(''rant  o'.ic,  par  la  vente  du  terrain.  ]ieiid;int  la  y\o  des 
'i'iiiat'Mii's,  et  ce  à  un  étran;j,"er.  savoir  :  au  Di'fendeur,  jiar 
aitr  lie  vente  devant  Prévost,  et  son  coiifn're  notaires,  le  12 
avril.  |N.")<S,  par  Kiievne  Cheval  dit  St.  .lacipies.  en  sa,  (pialité 
|||' tuteur  à  l'enfant  mineur  de  Camille  Clie\al  dit  St.  .)ac(|Ues, 
la  c(iii(lition  serait  devenue  ouverte  et  exioilile  en  faveur  des 
'l"iiatciirs,  suivant  la  stijtulation  au  dit  acte  de  donation  ; 
'•"iisi(l(''rant(pie,  par  acte  pass(''  devant  P)ernard,et  son  confjvre, 
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notaires,  If  2  avril.  iSOl.ft  fil/'  en  cctto  cause,  'riidiiias  Clnvnl 
«lit  St.  .îae(ints  cé<la  au  Demandeur,  la  soiuiiie  de  dciix  iniH,. 
livres,  aneit-n  euurs,  avi-c  les  intérêts  échus  à  lui  ]Ki'S(Jiiti(l|r- 
nieiit,  et  liypotluVairenient  contre  le  ])ét"en<leur,  avec  >iilr,i. 
li'ation  (11  tous  !ts  droits,  noms,  actions,  privilèges  ,.t  livim- 
tliéques  ré'Siiltant  --lU  «lit  Thomas  Cheval  dit  St.  .Iaci|ii('s  ili  s 
acti's  susdits.  lfi|Ui-l  transport  a  été  dûment  notilii''  et  sjoniti,'. 
])ar  le  Demandfur  audit  Hu^rnc  Cheval  dit  St.  .Iaci|iiis  m 
sa  ilitt'  (|ualité,  le  4  avril.  iNtîl  ;  considérant  (|Ue,  par  1  acti- (i,. 
vcntf  du  12  avril.  l.SôN.  consenti  pai-  Ku^ène  Cheval  dit  St. 
.Jac([Ufs,  en  sa  dite  t|ualité,  au  Défendeur,  ce  dernier  a  cniivriiu 
de  liailler  et  payer,  à  première  demande,  si  dnat  il  a\ait,iiii 
dit  Thomas  Cheval  dit  St.  Jacqiies,  la  dite  soniine  de  di  u\ 
mille  francs,  suivant  le  dit  acte  <le  donation  entre  \  ifs.  dans  Ir 
cas  <|Ue  ce  di'i'iiii-r  aurait  le  droit  de  réclamer  la  dite  sninini' 
du  dit  Kuoèiie  Cii<-val  ilit  St.  .Iaci|Ues,  en  sa  (jualitt'  de  tuteur, 
ou  de  lui  dit  accjuéreur  (savoir  le  Défendeur),  hy]iotliéc:iiiv- 
iiieiit.  le  Défentleur  se  portant  fort  et  répondant  \is-à-\is  \v 
tuteur,  et  con.->iilérant  (jue  la  dite  stmime  est  due  h\  ]i(itliet!i!r' - 
ment  et  exi<;il»le  suivant  la  condition  ]iar  et  sur  le  dit  ti  iiain, 
en  faveur  ilu  Deinamleur,  déclare  le  dit  terrain  hyiii'tli(i|ii/, 
etc."  (()  .A.,  p.  22!»). 

\V.  PiîKVrisi'.  jii.ur  le  Demandeur. 

MolJE.M.  OriMET  et  M<»K1N,  pour  le  Défendeur. 


MERCHANT  SHIPPING  ACT.-LIABILITY  OF  OWNERS  FOR  LOSS  OF 
PASSENGER'S  JEWELLERT,  &c. 

Sri'ElMol!  C«»ri;T.  Montréal,  .*)Oth  Decemher.  isd: 

Corail!  lî.MxJi.EV.  .T., 

.M<  l)(>r(;.\i,i.  *v.  All.v.n.  r/  (//. 

Ilihl :  In  an  ;  rtii'ii  aj.'air.st  tlio  owners  of'a  sea-L'oiiiir  slii[i,  lor  Ui>~'i 
jewelleiv  Icriniii^'  part  ff  tlie  ln<.'p:i'.je  ut'  :i  liasse  iiL'er,  a  jilea  (l'^ii^i'l  "|"'" 
tlie  .")(i;;i(l  claase  .'t  llie  Mer.-iiîiiii  t^liiniiin;.^  Ait  )  aik'^;in,^:  tliat  ihc  intiilcs 
In-t  ueie  '•  L'uiil.silvir,  1  •iaineiiil.'-MVr.  ;"'  tliat  tJie  less  liaii|ieiu'il  willniiit 
tlie  jirivity  er  l'aiilt  l'f  tlie  i.wncr,  aii.1  l>y  icaseii  ei'  i-(.lili(ry,  cinliizzli'- 
aieiit.  iVc,  and  tliat  tlie  iiasseii'jer,  nul  lia\  iiij.'  inseited  in  a  liill  et hnlinL'. 
iir  ntlierw  ise  di.sclo.sed  in  wiitii.;.',  tlie  tiiie  natiiii'  and  \a!iu'  ntsmli 
aitirlcs,  iVr.,  tlie  e\\  neis  weie  iict  lialilf  Inrtlic  l<i>>,  will  imt  linli" 
ini.'^sed  niMiii  deiniirrer. 

I'ki!  CnuA.M  :  The  action  is  lirought  hy  a  passeiievr  lu  eiir 
of  Defeiiilants'  vessels  from  (îlasgow  to  Montréal,  l'or  Imss  aini 
non-delivery.  on  arri\al.ot  part  of  lier  luei,fai,^e,  coiisistiiii;  ^t 
iewellery,  Watches.  etc..  to  thevalue  of  11120.  'l'Ile  Deleiidaiits, 
hy  their  plea,  admit  tluir  cjuality  of  comnion  carriers,  tliat 
l'Iaintitl"  was  such  passeiip-i,  witli  hei-  lu^-^iei',  luit  tlie\'  allri:i 
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tliiir  iiiiinr.-moc  of  tlic  lia|>]iciiiiio'  oj"  tho  loss  i)t'  tlic  .-irticlrs 
ivfriivd  tu,  wliieli  c<jii.sisto<i  oi' i^'old,  sihcr,  (liniiioiids,  watclus. 
itWfls"!-  i>rcci()iis  stoncs  :  tlmt  tlic  loss  wns  witliout  tlicir  actunl 
piivity  i>v  Fault.  ami,  \>y  rcasoii  ol'  )'(i]iiiti'y,  ciKliczzlrini  iit 
iiiakiiiij'  awav  witli  or  sccrctiiia-  tlic  articles  lost,  aiid  tliat. 
whi'Ji  l'IaiiitiH"  j'ut  lier  hij^naoc  on  lioai'dtlic  vcsscl  slic  oiiiittc  d 
ti)  iiisrrt  in  a  liill  of  ladint^',  oi-  otlicrwisc  to  dcclarc  in  writin^' 
fil  tlii'  (iwncrs  or  niastcrot"  thc  vcsscl,  tlic  truc  nature  and  value 
nf  tin isc  articles.  Tlie  cssciitial  ^'rounds  of  tlic  plca  r»'st  u]ion 
tlic  iirnvisions  of  tlic  Mcirliant  .Slii]i]>ino- Act  of  liSr)4,  and  to 
this  plca  l'iaintitl"  lias  dcniui'i'cd,  ui'cinn-  tlii'ir  conmion  law 
liiiiiility  as  carriers,  ami  dcnyin^  tlic  a]i]ilica1iility,  in  Dcfcn- 
i|;iiit  s  favoui',  of  tlic  limitation  of  l'csjionsilMlity  under  tliat 
•ict.  as  i-ee;ards  lier,  a  ]iasscnecr  witli  lier  lr.i,fca <.;■(',  aiiion;^'st 
wliitli  wcn-  tlic  lost  articles  wliich  slic  liad  a  l'iiilit  to  liave 
witli  lier,  and  wcre  coNcrcd  liy  lier  farc,  and  wliicli  Défendants 
wii'c  louiid  to  dclivcrto  lier  at  Montréal.  Tlic  licarinc'  isupon 
tlir  deiiiurrcr.  Thc  clauses  of  tlic  Mci-cliant  Slii])|uni;-  Act  of 
lN.")4,  liavinjf  référence  to  this  case,  and  to  thc  limitation  of 
thc  sliiji-owncr's  rcsponsiliility,  arc  as  foUows  :  ôO.S.  No  owner 
nf  aiiy  sca-coin^f  sliip  or  sharc  thcri'in,  shall  l>e  liahlc  to  make 

u I  aiiy  loss  or  ilaniage  tliat  may   h.appcn  without  liis  actual 

l'ault  or  iirivitv,  of  or  to  anv  of  thc  followinfj  thinns,  tliat  is  to 
>ay.  I^  (  )f  or  to  any  i.,'oods,  merchandisc,  or  other  tliinc;s  what- 
-I lever  taken  in  or  put  on  hourd  any  such  ship,  liy  rcason  of  any 
tii'f  liappeiiiufj  on  Ijoai'd  such  ship  ;  2'^'  Of  or  to  any  c',)|,l_  silver, 
'liaiiiiiiKJs,  watchcs,  jewcls  or  [ii'ccious  stones,  taken  in  or  ]>ut 
iii  liiiard  any  such  ship,  hy  rea.son  of  any  rolihcry,  cmliczzlc- 
inciit.  iiiakini' awav  witli  or  secrctina'  tlicrcof,  unlc.ss  thc  owner 
nr  sliijiper  thereof  lias,  at  thc  timc  of  shippini;'  thc  samc. 
iii^crted  in  liis  hill  of  ladin<^',  or  otlicrwisc  discloscd  in  writini;' 
tn  tlic  iiiaster  or  owner  of  such  slii]).  thc  truc  nature  and  value 
■if  such  ai'ticles  to  any  extent  whatcver."  l'xd'ore  procei'dini,' 
l'urtlic)',  it  niay  hcproper  to  olscrvc  tliat  thc  act  relic\es  tlic 
-liip  l'Wiicr  alonc,  not  thc  master  :  tliat  thc  relief  exteiids,  in  thc 
iiKist  Relierai  ternis,  namcly.  to  any  extent  whatcver:  tliat  it 
.•i]']ilicsto  cvei-y  loss  Ol- (!ania;.;c  tliat  may  liappcn,  without  thc 
l'Wmr's  actual  ju'ivityor  fault,  to  cithcr //oo(/.s,  'un  relia  ii(li.-<ri<\- 


tha 


lu  r  llii  iiijs  ^riiicrally,  <ir  to  thc  spécial  eti'ects, //"/(/.  .swV'v/-,  etc. 

r  it    ajiplii's    crcnci-ally  to   ail  of   them,  in   hotli   catc^'oric: 

(  r  damage    ha]ipcns   hy  tire   ou  hoard  of  th 


Wlicli    tlic 
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r  or  shi]i]Mi-  of  thc  ^(.ods  put  on  hoaid  shall  l;a\c 
iii.il h'  thc  (iwici-i  r  niastcr  awaie  of  thcir  truc  nature  and  \alue 
hv  an  act  in  writine-  at  thc  tinie  of  thc  shitinieiit.  Thc  iirst  suh 
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td  ^'ofuls  and  tliinrfs  fjonenilly,  anil  must  necossarilv  iii- 
clutlc  a  passcni^C'r's  In^'n-ao-c,  cliani,finr.'.  in  tliis  jiaiticiilar. 
tlii-  coiiiinoii  law  rcspoiisiljility,  wliicli  iiia'li-  tlif  cnriir 
liaMc  for  tlic  loss  of  o-oods  liy  tii-t-,  tlnni;,fli  tlif  fii.'  wns 
iKit  ofc-asioiH'fl  liy  auy  actual  iU'irli(,'fnc<'  <'f  tla-  caiTii'i', 
ainl  i]i<l  not  avise  npoii  liis  pi'cinisfs.  tla-  caiTicr  licin;:  coii- 
si<i('i-c(l  asaii  iiisurt'i'aiiil  lial)]i' for  aillasses  an<l  in  ail  cvcnts, 
f.xei'jtt  liy  tlie  act  of  (  îod  and  tlir  (^)ufrn's  fiu-niies.  (^'hittv.  Cur- 
l'K'fs,  p.  :}f).  'rh(>  second  sun-seetion  aH'ords  rdii-f  ai,'ain-t  Inssliv 
rolili.'i'y,  iS|r(..^  to  thine-s  witliin  tlie  descriptive  cimmi  ratinii. 
niiless  tlie  limitation  l)e  nentralized  and  destroVfl  l'V  x\v 
owiii'r  or  sliippier  niakino'  tlie  wi'ittt-n  di-claration  in  tln^ 
Jjill  of  La<liiio'  or  otliei'wise  at  tlie  tinie  of  tin*  sliippin::'  nf 
tlie  ai-ticles.  Fn  tliis  case,  tliere  was  no  sneli  déclaration,  aii'l 
îli.'r«d"oi-e,  tlie  Statnte  wonld  of  conrse  havi-  its  opcratiMii  nf 
j'elief  for  loss  occasi()ne<l  liy  rohhery.  \:c.  Tlie  ijencral  eiiu- 
nieration  of  ^'old,  silver,  jewels,  Àrc.  envers  spécial  articles 
of  tlie  oeneral  description.  Tliis  statntory  desi^Miatinii  dv 
•  ■nniiiei-ation  woiild  ap]iear  to  lia\e  lieeii  niad»-  as  a  jiarticiilar 
protection,  Itecause  tlie  effects  enuiiieratecl  lii-in<f  of  m-,.;it  v.ilur 
111  .sinall  liulk,  tlie  Facility  to  rol>  ainl  inake  away  witli  thciii 
isfar  ('•reatei'  tlian  of  y-oods  ol'  less  vilm-  Imt  «.'reater  liiilk.Tlii< 
]a-otection  a^'ainst  lo.ss  l)y  l'oMiery,  vVe..  was  imt  accordai  tu 
tlic  carrier  liy  tlie  coninion  law.  On  tlu-  contniry.  lir  wa^ 
lialile  ibr  ail  sucli  losses,  npon  orounds  of  jinMic  policy,  lie- 
cause  .siicli  a  mode  of  loss  mio-ht,  hy  consent  and  coinliinatinii. 
Iteearried  on  in  sucli  a  nianner  tliat  no  proof  couM  li^'  liad  <\ 
it.  Cliitty,  Carriers,  ]\  41.  Moreover.  tlu-  waiit  of  Mctu.il 
]irivity  or  fanlt  liy  tlie  sliip-<iwners  in  the  loss.  is  of  itscif 
Iliade  a  gênerai  limitation  of  l'esponsil-ility  under  tlie  Statute, 
No  shipowner  sliall  lie  liai  île  to  make  rr«>od  aiiy  loss  nr 
daiiiau"e  tliat  niay  liajipeii  witlioiit  liis  actnal  privity  or  en- 
sent  to  any  e.xtent  whatever  iiistead  of  tln-ir  ]>revious  liaM- 
lity  to  tlie  extent  of  tlie  vaine  of  tlie  sliip  and  frii;i,dit.  TIm' 
l'iaintifi"  rested  lier  deninrrer  u]>on  tlir  coinnn-n  law  altnijrtlier, 
ii'i'cspectis'e  of  tlie  Sliippiny'  Act  naïuely  upai  tlie  carriiT'- 
rt^sponsibility  to  safely  cariy  sncli  lui^^LTacre  of  passenijers  as 
was  usual  for  tlieiii  to  travel  witli,  wliether  tliat  lu:.fi:ai;v  wms 
of  nee<'ssity  or  for  eonvenience,  oi-  of  niere  personal  ailmii- 
iiK-nt.  an<l  wliat  is  deenied  to  lie  included  in  the  pass.i^e  taiv 
slic  olijects  ai;-ainst  the  application  of  tlie  Shippinir  Act  to  lui' 
case,  that  hy  its  ternis  and  inteiidiiieiit  it  was  coiih'ned  to  imr- 
chandize.  and  to  owiiers  and  shippers  of  niercliaiidi/i'  nn 
friiLilit.  and  slie  snp])orte(l  hei-  jireteiision  hy  rèfereiic  ti>  n- 
]»iited  ca.ses.  and,  hy  aiialony,  to  the  l'ritisli  Carriers  Act,  1  \- 
4.  cil.  S(i,  wliost'  ternis  and  ]irovisions  were  to  soiiie  extciit 
,simil;ir  to  tlio.se  of  the   Ship[)ino;  Act.   It  iiiay  l>e  ohservnl,  m 
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}'niinti\  that  tho  analoijy  attcinju-d  tu  liu  (li'i'ivi.'(l  t'roin  the 
l'an  il  rs  Act  ilois  nut  Ik>M.  It  is  nut  in  force  in  tliis  province, 
uliilst  tlie  Slii|ij)inix  Act  i>  :  st-vt-ral  ot'  tlic  ])i'o\isii(ns  of  liutli 
Acts  aiv  exorliitant  i»t'.  an<l  <ijt|i(ise<l  to  tlie  coniiiK.n  law  ivs- 
|iiiiisiliilitv  of  the  carrier.  Tlie  Carriers'  Act  ajiplies  ti)carriei-s 
livlîiiiil,  tlie  utln'r  to  carriers  \<\  sca.  Tlieir  inteuts  art-  uot  in 
cniiiiiiiin.  The  oliject  of  tlie  former  was  two-t'oltl  :  Ist,  to 
;i|i|)ri/r  the  reeeiver  of  tlie  *;o«k1s  ot"  the  nature  ot'  the  article 
ilclivrreil  to  hini,  in  onK-r  that  lie  niii^ht  oive  it  a  propor- 
tidiiiite  (leifi-ee  of  attention  an<l  care.  This  in  ])rinciple  appiii's 
;iisii  to  tlie  ShippiniT  Act  :  ami.  'l\\^\,  to  oive  the  earrirr  an 
iiiciviiscil  compensation.  fixe<l  hy  the  carrier  in  lus  tarit!"  of 
ratis.  l'(»r  the  aiMitii'nal  risk  and  danger  incurred  hv  liiiii. 
riiis  is  not  in  the  Shippinj;  Act.  lîoth  acts  contain  sonir 
(iiiiiiiioii  ])rovisions.  chiiHy  the  requirenient  of  the  notice  ot" 
tlir  nature  and  value  t-f  tiie  t-tl'fCts  shi])ped  or  delivcred  to  he 
can  ii-'d,  and  the  (*)*  n--*  inijXKied  upon  the  deliverer  and  shippor  to 
i.nve  that  notice.  They  dittVr  in  several  essentials  :  Ist.  Tlu- 
i,'iv!it  e.xtent  of  the  t-numerated  particular  articles  in  the 
Cai'riers'  Act  ;  the  few  articles  specitied  in  the  Shippiiio-  Aet  ; 
2nil.  Tlie  former  aildressi-s  itself  to  efl'ects  containetl  in  any 
pareil  or  packao^e  to  be  carried  for  hire,  or  to  accompany  the 
jn  rsoii  of  the  passt'Uirer  in  any  ]iulilic  conveyance  ;  the  latt^r 
mily  l'efers  to  the  particular  etlV-ets  taken  or  put  on  board  i.)f 
tlii'  sca-odiiio'  vessel  hy  their  owner  or  shipper  :  3rd.  The 
t'uriiii  r  i-e(|uirL's  the  carrit-r  to  atHx  in  lus  receivini;- otHce  a 
notice  of  the  increased  rate  iif  char<;e  to  he  paid  to  him,  and 
.ilsi»  re(|uires  him  to  iîivo  a  receipt  in  writin^-  for  the  niRids 
iklivL'ivd  to  him  :  the  latter  Act  requires  none  of  thèse  ;  4th. 
The  former  o-ivfs  no  prot«-cti<"n  aj^ainst  the  loss  of  l'ti'ects  hv 
tlic  felduious  acts  of  tht-  carriers'  servants:  the  latter  does 
pmtect  the  owner,  not  tlie  master,  an-ainst  sucli  loss  so 
liiipiK'iiiiin-  without  lus  aetual  ]irivity  or  fault  :  5tli.  The  iiu-re 
iiial  dielaration  of  notice  l>y  the  deliverer  t()  the  carrier  of  the 
nature  and  value  of  the  etiects  will  .satisfy  the  former  Act  in 
tliis  particular,  liut  the  latter  Aet  reipui'es  the  insertinn  to  he 
in  tlie  llill  of  Ladinj^.  or  ii:  souie  otlier  written  déclaration. 
;:i\eii  to  the  ship-owner  or  uiaster.  hy  the  owner  or  shipper; 
•itli.  The  Carriers  Act  liniits  the  ivsptnisiliility  for  Io>s  to 
'-10;  the  Shipjiini,'  Act  vv\\v\\->  ii>  ii  n  ij  cvliiil  irludciu  r,  The 
tlitlireiico  lietween  the  two  acts  is  su  very  iiiarked  that  an 
firjijuinv'nt  upon  their  analogy  cannot  apply,  nor  cduld  it  lie 
iiiiiile  to  rest  ujion  re|H'rteil  cases  restiiiy'  iiiaiiily  un  the 
•  'ailiers"  Act.  Plaintitrs  pretension  that  the  Shi])|iiu<4-  -^<^"t  is  a 
nnrcliandi/e  or  freii^ht  Act  i.s  founded  U[)ou  tliis.  that  it  is 
inirely  a  consoliilati->n  of  the  2(i  (!eo.  III,  ch.  .S(i,  and  of  the 
>ul)M(|Uent  enactnientti  «<»  pni'i  ïimh  flo,\\\\W\\  it  is  said  were 
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of  tliiit  <k'sc'ri|tti()n,  iiinl  diil  not  cxcusu  or  ivlirvc  tlic  -liiii- 
(iwiiLT  IVoiii  liis  c'omiiioii  l;i\v  rcsponsiljility  l'or  tlic  luss  n'i 
|)iissi'iij;vrs'  lu<;'<j,';i.«i'i'.  Tliis  uecL'ssiiri!y  iuvolves  tlic  v\\\i'\'  imjnt 
«jf  the  (loiiun-n-r.  Cliitty  says.  p.  2.S2,  tliat,  so  sooii  as  a  iitivu, 
lias  bi'coiiii'  a  passciiyt'i',  tho  carriur  is  lioiuiil  to  rci-ciNi'  with 
liiiii,  in  tlu;  absence  ol  any  contract  or  custoiii  totlic  cuiitraiv, 
a  ivasonablf  <|Uantity  ol"  personal  1  ii (^'^af^i ;  or  ban'^ao',..  ;,|'|,l 
that,  witli  respect  to  sucli  lu<^:L;a(;'e,  the  duties  or  responsiliili- 
ties  ol'  a  coinnion  carrier  att  icli  to  liim.and  that  the  iunnai^v  i> 
to  lie  carrieil  withont  extra  ohar<;-e,  the  earryin^'  ot'  it  Inin^- 
accessory  to  tlio  principal  contract  to  carry  the  passe iil;-ci-s.  Tliis 
lialiility  ïov  loss  is  restricteil  to  t]\[' jtir.-^'inid  lu^'n^a^e  of  a  ims- 
sen_y;er  :  nnder  tins  tenu,  Parke,  11,  comprises  clotliiii^,  ami 
'•vory  thinif  requireil  l'or  the  passon^'ers'  i)ersonal  coii\ cuiriKv 
,1  jxu'lidpn  crcii  II  siiiall  présent,  had  lie  such  witli  liim.  ^y  <t 
on  the  jonrney  iali//if  lu-  (ilso  inclnded  in  tliat  terni. 
l'ollock  C'h.  H.,  says,  the  charter  of  the  (î.  \V.  K.  C'o.  speciiics 
ni'tlcUM  iif  dotlii ni/,  which  ouiflit  to  inclnde  ail  thiiii;\s  lucrs- 
.'  l'v  t  'e  toilet,  and  Chitty,  p.  2S(),  reniarks  "  it  wduIiI 
a|i[)eai  r'  a -il  in;.  1  lie  that  (ill  nrfirloi  irltli  K'/iirh.  it  is  ii.t<(iiil  fur 
fur  II  ini:-<"ii  fi)  ti'iir-l,  whi'ther  they  he  articles  of  iiecessiiv 
convenience,  or  amusement,  slionld  lie  inchided  in  tlif  tenu 
lun'i_p'au-o,  AwX  [urlni i)x  a  reasonable  sinu  of  money  t'or  tlie  juir- 
poses  of  travelling'."  Formerly,  the  received  doctrine  was  tliat 
carriers  bv  land  or  water  were  not  liable  t'or  the  bai'i'ai'v  ni' 
])assenifers,  unless  a  distinct  price  was  paid.  It  was  placd  mi 
the  ^'ronnd  that  tlu^  carrier  is  liable  «mly  in  respect  tu  liis 
reward,  and  that  tlie  compensation  should  be  in  the  iir(i|i(ii' 
tion  tohis  risk.  lînt  now.  bv  connnon  usasse  sanctioned  liy  tlir 
courts,  a  reasonable  ainount  of  ln;Lj;\£i^a_ii'e  isdeenied  to  be  iiicluilnl 
in  the  fare  of  the  passeni^ei'.  The  courts  will,  however.  imt 
allow  this  custom  to  be  abused,  and,  nnder  ])retence  of  bay- 
iraife,  permit  articles  to  be  included  not  within  the  scope  nf 
the  terms  or  intent  of  the  law.  They  will  not  permit  tli^' 
carrier  to  lie  defrauded  of  his  just  compensation,  nor  sulijeeti'l 
to  uid<nown  ha/.ard.  Ilence  wlien  a  trunk  containiiiy  valuaMr 
merchamli/.e  was  taken  on  board  of  a  steandioat  and  de[iiisiti'il 
with  baifefao'e,  aiid  lost,  it  was  held  that  the  carrier  was  net 
liable."  The  ordinary  bagn-an-e  trunk  of  the  travelUir,  coiitaiii- 
int''  the  usunl  j/nii'rid  riiiii'i'nii'un's  hrloDi/i  ni/  to  In  m  nx  '' 
trai'dli'r,  fall  within  the  customary  l'orm,  ami  to  be  stowdl 
away  in  the  place  wlu're  such  articles  are  mostly  depnsiteil. 
Otherwise,  the  carrier  is  doubly  wroiitfed  ;  Ist.  he  is  deprivril 
of  his  just  rewards  for  c.arryiiii;'  the  n-oods,  and  2iid.  lie  is 
jirevented  from  exercisinn'  ])ro])er  précaution  a_i;'aiiist  tlio 
ilany'er  to  which  the  ])roperty  niay  be  exposeil.  Tlius,  the 
carrier   is  exempt  when  the   liae'e-an-c  consists  of  an  ordiiuuy 
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tiiiM'lliii^'  ti'Uiik  in  wliicli  tluTi-  is  u  laruv  suiii  ot' iiioiify,  sticli 
liiiiiK'V  is  iint  considercil  ns  incliKkMl  inider  tlie  tenu  of  liiii;'i;'ai;'i'. 
l'.ut  iiiniicy  tiil'Ccu  fxinâ  fuli'  i'or  triivcllinif  cxpi'iiîSL's  uiid  ])iTS()iiiil 
iis('  iiijiy  ])n)])erly  l».;  iv^îinh'il  ;is  t'ormiiij^'  |);ii't  ot'  a  tr.iv»'lit.T's 
li;iu'uaoc,  l)ut  ti)  sucli  i'i'us()ual)l('  amouut.  only  as  a  pnulciit 
ni.ui  uiifflit  (U'ciii  necessaiy  uiul  propor  U)Y  sucli  purposL's." 
l'iioii  tlii'  wliolc,  it  inay  lir  n-jithcrcd  tliat  tlii'  lui^'i^a^'c  of  tiic 
li.issi'iin'cr  iiiust  lie  n'as(inaJ)l('  lu^'f^ao-c,  tliat  is,"  usual  coii- 
M.iiii'iici's  Ijeloiii^'iii^' to  a  travi-llci',"  "  wliieli  it  is  usual  forliiin 
tiiti"!iv('l  witli,"  and  "  wliicli  aiT  contaiiicd  in  theoi-dinary  tra- 
vi'ller's  trunk."  Tcstt'd  liy  tlicsc  iiniitatii)ns,  wliat  is  tlie  statc- 
iiniit  lit'  tlic  loss  spuciHiMl  in  PlaintilTs  dfolaration  i  ''  (V'i'tain 
;iiticli's  i){  piM'sonal  adorninout  and  jfwcllciy  to  liur  liclon^'in^' 
ti)  wit  :  une  "old  m-ck lace,  duo  ('(jral  nocklacc,  diio  silvur  thistif 
iiiii.  (inc  pair  eut  coral  Iirîicclcts,  onr  tliick  n'old  cliain,  ont;  soft 
^(iM  cliain,  one  jet  shawl  pin  and  cliain,  une  jet  necklaci',  oiu; 
l'iillifuit  and  enierald  sliawl  \V\\i  in  i'orni  ot' a  wivatli,  oni;  coral 
|iiii,  OUI'  pure  ycllow  stonc,  one  lar^'c  briiliant  cross,  o'old  liack, 
ihf  ('ciitrc  stonc  licini:'  ont,  one  larm'  enanielled  niournino-  rinij' 
witli  rno'i'avinir,  tlic  date  of  deatli  of  William  Whitenian,  one 
;;iilil  l'in^',  l)lue  stones  upencd  with  liand,onc  rin<r  set  in  pearls, 
t\v<i  plain  ^old  rint^s,  one  loeket  with  portrait  in  niilitary  cos- 
tiiiiie,  lin  thc  back  a  tonibstone  inlaid  in  pearls,  one  large 
M\;il  lirooch,  three  sliades  of  li^lit  liaii'  set  in  jiearls,  five  sinaJI 
i;nM  liickets,  one  largv  gold  band  Ijracclet  with  stones,  tur- 
i|Uoise."  'riiis  is  the  list  of  articles  which  thc  déclaration  owns 
tu  \\i\\i' h(  1(1  ii;j<'((  to  Pl(iii)filjt',(i  11(1  ixirf  (if  (t'Iiirli  it'i'.rcfdiiiili/ 
Il  irr(sji,n<l  f/ici'cforc  II  njJil ;i  in'izi'd  hi/  lier  as  siic/i,  (ijxi rt  ffont 
ih  iiilrrnsic  valv.c  ;  iJie  n'holc  nft/ie  rul iw  of  -i  1 10"  und  which 
;uiioni>st  oMier  (l'oods  aiid  eftects  wcre  containcd  in  a  certain 
liirnc  trunk  tlie  said  truidv  part  of  lier  bant^-age.  This  descrip- 
tion and  enuineration  by  no  nieans  apjiear  to  lie  of  "  tlie  usual 
^Tiicral  conveniences  of  a  traveller,"  or  "'  what  is  usual  for  hiin 
tu  travel  with,  and  are  usually  cuitained  in  the  ordinary  tra- 
wllci's  trunk,"  or  "  ai-ticles  of  clothino'  whicli  include  ail 
iliiiiiis  necessary  to  the  toih.^t,"  or  "  clotliiiiir  and  every  thinn' 
iv(|uii'cd  for  the  ])assen<fer's  personal  conveiiieiice."  Tliey  are 
vciy  iiiuch  more  than  thèse,  and  do  not  seem  to  fall  within 
tliat  ili'scri|)tion  of  lugirao'e  protected  by  the  coniinon  law 
!is|i()iisibility  of  the  carrier  as  jiasseuffer's  lu^n'ani;.  Hnt  if 
tliry  wcre  actually  lui^'^'an-o  to  lie  carried  with  lier,  the  (jUes- 
tinii  iiiiiains,  docs  the  slii[ipint>'  act  relieve  the  shi[)-owner  in 
Mifli  cns(is  as  this  ?  It  is  conforinabhj  to  the  jirinciplo  of  the 
iiiiiiuiMii  law  idiat  responsibility  of  a  carrier  ma-y  umler  it  lu; 
aliriilu'cd  by  the  spécial  ternis  of  the  acce]itance  of  the  t^'oods. 
l'Aeuiptions  which  leave  the  coniinon  law  rule  in  force  as  to 
ill  lii'siilrs,  and    it  beini»'   the  business  of  the  carrier  to  liriu"' 
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liîs  cnsc  (listiiictly  witliiii  tlit-iii,  tlu'y  .-irc  to  lie  strit-tK-  inti  r 
)»iTt('(l.  IF  tilt' ^'Ddils  arc  lost  or  diuiia^^'ed,  wliilst  in  tin'  ciis- 
to  ly  iv  coiitrt)!  of  tlic  iiiiister,  tlic  oniin  lymlximl i  is  upiiii  liim 
to  provc  tliut  tilt'  loss  WHS  ()CC!i.sii)ii(.'(l  \>y  soiiic  cause  fur  whifli 
tlu'  law  will  t  \cnse  liiiii  ;  jiriiiid  fiicic  t\n'  («blioation  ut'  satVtv 
is  ii|i(iii  liiiu.  'riii'  ('oiuinoii  lîiw  is  tluis  wcll  put  liy  Mi)llu\-.  l!, 
'•  'riii-  iiiastL'i- is  iinswurablc  if  any  oï  tlu'^Doils  ure  lo^tor  ]nii- 
l(»iiit'(l,  or  sustaiii  any  (lauiayv,  luirt  or  loss,  wlictlicr  in  tlm 
liaveii  or  just  Im'I'oi'c  or  upon  tlic  scas  wlicn  slic  is  ou  Ikt  vov- 
an-e."'  Sec  l'iaudcr's  uotcs.  "  If  tlicri'  lie  auy  (.'xci'pti<in  as  tu 
tliis  ri'S])ousiliility  at  sca,  it  ])i'c)C('cils  froui  tlic  spécial  ]ii'ii- 
visious  in  tlic  clia.rtcr  ])arty  or  liill  of  ladin^',  ami  imt  fi'din 
any  suspension  of  tlic  ruic  :  sueli  exemption  is  sti-oiio' e\  i(ltiici 
uf  tlic  ackuowlcdc'cd  law  wliicli  rcndcred  thcni  neecssarv.  In 
shoi't  it  niust  lie  l'c^ardcd  as  a  sctth'd  point  in  cny'lisli  law 
tliat  tlic  inastt'rs  and  owners  of  vesscls  an;  lialih;  in  port  ami 
ut  sea,  and  aliroad,  to  tlic  whole  cxtuiit  of  inland  caniers, 
«•xcept  so  i'ar  as  tlicy  are  cxcii)])tcd  liy  tlic  cxcin])ti()n  in  tlic 
contract,  cliarter  party,  or  bill  of  ladino-,  or  hij  slululf!'  lintli 
tlic  iiKidcrn  and  aiicicnt  writers  admit  tlic  ])ossil)le  aliriilt;iiieiit 
of  tlic  comniou  law  rcsponsiMlity  of  cai-riers  l)y  si'a  and  laml, 
eitlier  in  ct)ntracts  implicd  or  understood  betwccn  tlie  ]iarties, 
or  by  tlie  opération  of  statute  laws.  The  common  cairier  lias 
two  distinct  liabilitics.  tlie  one  for  losses  liy  accidents  or  iiii.s- 
takcs  wlicrc  lie  is  liahlo  as  an  insurer,  the  otlici-  ly  (lei'aull 
or  nc^linciicc  wlicre  lie  is  answerable  as  an  ordinaiy  lailec: 
lie  niay  restrict  his  liabilitics  as  insurer.  and  ])rotcct  liiniMlf 
ao-ainst  niisfoiiuiie,  but  by  tlic  ])ublic  ])olicy  of  the  coiMinnu 
law  lie  eaiinot  do  so  for  nciiliii'ciicc.  'Plie  carricr's  rcsti'ictinii 
by  express  ors]iccial  contract  rcsts  u]H)n  tlu;  common  law.  ami 
is  productive  of  no  e\il  conse(|Ucnces.  So  if  tlic  statute  iiiakc^ 
tlie  i-estriction  tliat  is  the  contract  betwccn  tliciii  :  tlieiv  is  im 
implication  or  infcrcnce  in  tliis  Act  wliicli  is  spécifie  ami  cii- 
tain  as  a  contract,  thcrc  can  be  nu  controversy  betweeii  lin 
jiartics.  It  is  manifcst  tliat  the  shippino-  act  lias  inter\  emij 
betwixt  tlie  sliip-owncr  and  tlic  common  law,  and  lias  toa  ci  r- 
tain  extciit  Iliade  a  restrictive  contract  in  lus  favour.  Wliat  i> 
tlie  constiaictioii  to  be  ])ut  upon  its  pi'ovisions  '.  'rinreare  liut 
very  few  rcpoi'ted  cases  u]ioii  tliis  act.  but  tlic  lanniiaec  is  s'i 
pi'ccisi'.and  attlic  sametime  so  ex'ncral,  tliat  ditlicidty  ofçdiis- 
tructiun  iiccd  not  arise.  ^.'o  owiicr  of  a  sea-^dint;' sliip  sliali  l'C 
liable  to  any  extcnt  wliatever  for  loss  or  i lainage  tliat  iii.iy 
liappeii  without  liis  actual  ])rivity  oi-  i'ault,  or  to  any  (tf  the  l'cl- 
lowini^'thiny's,  o'olib  silver,  diamon<ls,watclies,jewcls  or  prcciciis 
stones.  takcii  on  board.  Tlic  objcct  <,)f  the  act,  obsci'vcd  Imil 
Ch.  B.  Adinn-er,  in  (iUlU  vs.  PÙUer,  10  iM.  &.  W.,  p.  7l>,  was  to 
im[ioseupon  tlie  slii[)iicr  the  i>nas  of  «^iving  notice  to  tlicslii[)- 
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(iwiirr  of  tlie  iiaturo  of  tho  goods  intrusted  to  him  to  carry, 
,111(1  Alderson,  B.,tli(.'ro  Cfin  bo  iio  doiibt  that  uiuIlt  this  statuto 
iiartii's  arc  re(Hiired  to  state  in  tlicir  liill  of  ladin^,  &c.,  tlio 
truc  luituro  aiul  valuo  ol'  tlu;  ^oods  wliicli  thcy  carry,  provided 
tlicsc  l'ousist  ot'  silver,  gold,  watches,  jewols,  &c.,  and  furthor, 
Mîutin,  11,  rmiiîirked.otlierwise,  \vo  sliuuld  put  a  niost  roHued 
,111(1  lutiHt'ial  construction  on  vcry  plain  woi-ds.  "  Wliat  tlic 
Knislature  pointed  ont  tlicre  was  tliat  tlu;  .ship-ovvnor  was  to 
liavc  t'uU  notice  of  wliat  was  the  value  that  the  otlier  party 
put  upon  tliis  ])roperty.  By  tlie  carriers'  act,  the  carrier  is  to 
lie  Iliade  acquainted  with  tho  estinuited  vahio  of  tlie  article, 
in  oi'der  that  ho  niay,  char^ing  the  increasod  rate,  protoet 
liiiiisi'lf.  At  ail  ovents,  the  statute  i-equiros  tl;e  party  to  state 
tlic  nature  and  vahie,  &c.,  it  is  impossible  but  that  we  oufi^ht 
ti)  ni\e  evory  statute,  as  far  as  we  can,  a  construction  consis- 
tent with  the  obvions  sonse  of  its  language.  The  lef^islature 
lias  pointed  ont  tv.'o  tliinf,'s  to  be  stated,  (Sic."  It  lias  beon  al- 
icady  observed  that  tho  carrioi's'  act  rostrictod  the  respon- 
siliility  without notice  to  £10  of  value;  the  shippin;;?  act  juives 
the  full  relief  froni  (tiiy  cxtent  wliatevcr.  The  preaiuble  of  the 
liiniti:i<;'  resj)onsibility  section  eniploys  the  gênerai  words,"  the 
t'olldwiiig  things."  By  tho  tirst  clause  of  tho  section,  the  ownor's 
limitation  of  responsilnlity  is  given  for  goods,  nierchandize, 
(ir  (itlier  tliings  lost  by  fire  on  board  ;  this  is  as  gênerai  as 
pdssilile,  and  the  passongor's  luggago  is  not  excopted.  By  the 
second  clause  of  tho  section,  the  samo  limitation  of  rospon- 
siliility  is  extonded  to  him  for  particular  efiects,  set  out  in 
ternis  as  gênerai,  gold,  watches,  jowels,  &c.  Kffects  of  thèse 
(Icscriptions  are  (joods,  mercJamdize,  and  thiv(ifi,  as  well  as 
articles  of  porsonal  use,  and  yetthere  is  no  exception  in  favour 
of  [uisseiigers  losingthom.  Tliis  limitation  is  strenghthened  by 
tlie  reciuirement  upon  the  oioner  or  Kliippar  to  insort  the 
nature  and  value,  not  alono  in  the  bill  of  lading,  a  purely 
iiurcautilo  document,  but  in  some  wi'itten  déclaration  made 
liy  the  owner  or  shippor.  The  effect  of  tho  statomcnt  in  the 
liill  ot"  lading  or  in  the  writton  déclaration  is  to  deprive  the 
sliip-owncr  of  the  excuse  or  relief  from  rosponsibility,  to  keep 
the  l'ttects  safely  at  ail  events  ;  tho  failure  or  omission  of  the 
passeiiger  to  niako  tho  stateinent,  on  tho  other  hand,  pro- 
Runies  him  to  havo  taken  the  risk  upon  himself,  so  far  as  the 
ship-ownor  is  concorned.  As  romarkod  al)ove,  by  tho  commou 
law.  prima  facie,  the  obligation  of  safety  is  upon  tho  carrier, 
lint.whero  the  statute  gives  him  the  exemption, the  connnon  law 
to  that  extent  is  controUed  and  donc  away.  Upon  full  consi- 
•leiiition  t)f  this  matter,  the  demurrer  cannot  V)e  sustained,  and 
niust  be  rejected  ;  the  case  rosts  upon  facts  the  proof  of  wliich 
iiiiiy  or  may  not  support  the  déclaration,  the  plea  cannot  be 
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i(>ii'ctL'il  as  \»v\  iii  luw.  Di'iiiurrci-  dismissctl.  ((),/.,  ji.  2;>:1,  1 1  i  ' 
//.    T.Ji.  Cl».  .S'il.» 

T()Ul{AN(E  fiiiil  MoKIlIs,  l'or  riaiiititr 

Rose  uikI  KitciIIE,  for  Doteiidaiits. 


«  - 


OFFRES  REELLES.- VENTE. -CRAINTE  DE  TROUBLE. 

Collî    Sn'KKlKlUE,  iMoiltlval,  'iNaMil    |S(c' 


Comill   liKUTHELoT,  J. 


PeKHAS  rs.   liEAIDIN. 


Jitijê  :  1"  Qiu!  l'îicte  d'oirrcs  rét-llt'H  doit  HpôciruT  ri'iuiiiK  riitidu  i|i  > 
tliverses  piècrs  de  monnaie  ((iii  sont  oUbrtos  ; 

li"  tiiui  k"  défaut  d't'iK)iR'iatioii  du  cours  des  esi)t'('e.s  ofri'itts  l'iitraim- 
la  nullitr  des  ofi'n^s:  (1) 

H"  C^iio  lor.-()u'il  existe  des  liypotlièques  sur  un  liieii  vendu,  il  scia 
sursis  à  l'exéoutiou  du  jugement,  jus(iu'i\  co  <iue.  le  vendeur  (j'^niio 
caut'on.  (2) 

Le  Doniaixlt'ur  récUuiiait  du  Défendeur  la  soniine  de  .C\\\ 
Ils.  <Sd.,  lialancc  d'un  prix  do  vente  reetie  le  8  février,  ls')> 
IJrisset,  N.  P.,  avec  intérêt,  c.i'  imturd   rci,  depuis  le  4  l'/'vrirr 

1S57.   Le   Défendettr   prétendait   ne   devoir  (juc  la  somi l^ 

.t7Sf>  ancien  cours  C|u'il  lui  avait  offerte  le  10  juin,  iSTii,  pai 
le  niinistère  de  Pieiioit,  N.  P.,  et  il  réitérait  les  offres,  en  cxinijint 
du  Demandeur  lie  lui  fournir  une  boinie  et  valable  iléeliuri;-e  (Ir 
deux  liypotliè()Ues  nieiitionnées  en  ses  exceptions.  Dans  l'acti 
d'offri's  réelles,  fait  le  lOjuin,  iSf)?,  à  St.  Patrice  de  Sherriii^toii, 
par  IJenoit  N.  P.,  à  la  reijuisitiou  «lu  Défendeur,  il  y  est  dit  et 
déclîiré  connue  suit:  "Nous,  dits  notaires,  soussiniiés,  avons 
"  compté  et  offert  .ati  <lit  Louis  Perras,  à  lK)urse  déliée  et  ili  iiii  is 
"  découverts,  en  espèces  d'or  et  d'arm>nt  av^•lnt  coui's,  la  smnnir 
"  de  il78(3,  a.  c.  résidu  eii  capital,  £2  lôs.  m.  c.  pour  intérêt, 
"  £.'î  S.s.  ancien  <'ouis,  aussi  pour  intérêt,  £4  .'iOs.  ancien  cnuiv 
"  pour  les  frais  juscpi'à  ce  jour,  sauf  à  parfaire,  s'il  y  a  lieu,  ce 
"  (|ui  forme  en  tout  la  .somme  de  sept  cent  (piatre-viiiet  neuf 
"  livres,  ancien  «airs,  (pie  nous,  dits  notaires,  à  la  re(|uisitjon 
"  susdite,  avons  comptée  et  offerte,  à  liour.se  déliée  l't  den-er- 
"  découverts,  en  espèces  d'or  et  d'arp^i'iit,  au  «lit  J^ouis  l'er  las. 
"  pour  les  (plâtre  causes  et  objets  (pli  viennent  d'être  luen- 
*■'  tiennes,  et  sauf  à  parfaire,  s'il  y  a  lieu."  Par  le  ju^eni  i-nt 
rendu  ]iar  la  Cour  Supérieure,  à  i\Ionti(''al,  cet  acte  d'offres  l'ut 
déclaré  insuffi.sant,  sur  le  principe  (jue  le  cours  des  es|ièL'cs 
(offertes   n'y  était  énoncé  eu   aucune    manière;  en    sorti'   i|ii  il 

11)  V.  art.  .VW,  C.  1'.  C. 

(•_')  V.  iut.  i:.3."),  c.  c*. 
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rtait    iiiii)()Hsil)l('  h  lu   cour  dt-   pouvoir  s'assurer  si  coa  offres 

itaielit  vulilltles.  (  1  )  Le  jui,'etiieiit  est  eoTinue  suit  :  "  Coiisidéraut, 

(|iie    les   offres    faites   [)iir   It;    Di-fi^udeur,   le    10  juin,    l(S57, 

•  Il  étaient  [las  lé^^ales,  n'y  ayant  pas  eu  «i'énonciation  du  cours 
"  des  espèces  offertes,  a  condamné  et  condamne  le  ])éfendeur, 
"  l'ire,  mais,   avant  île   pouvoir  mettre  le   présent  ju^'enient  à 

•  exécution,  le  J)eni;ie.(leur  sera  tenu  <le  fournir  au  Jiéfendeur 
■  lioinie  et  suffisante  caution,  pour  ^'arantir  le  dit  ])éfendeur 
"  (le  toutes  pertes  et  dommages,  dans  le  cas  où  il  serait  troublé 
'  ]iar  suite  des  dites  deux   liyp(jtlièques,  lequel  cautionnement 

•  siia  pris  et  reçu  au  grelfe  de  cette  cour,  en  la  forme  onlinaire.  " 
(li ,/.,!).  241). 

Li:iii,A\<;  et  C'assidv,  avocats  du  Di-mandeur. 
ClIKItlUKH,  Doitiox  et  DoUloX,  avocats  du  Défendeur. 


INSCRIPTION  EN  FAUX. 

Sui'EHiou  Coi'UT,  Montréal,  22nd  May,  1,S(52. 
(îoram  Baimjlev,  J. 

l'KKlîV,  r.s.    Mll.XE  AXI)  THE    OXTAHK)  BaXK    CiAUXISHEE,  AXl) 
MlLXE  CONTESTIXCJ  SEIZUHE. 

//(/(/.■  Ist.  Tliat  tlie  certifioato  of  tlie  attornoy.s  of  one  nf  tho  mrtics 
iii  II  canso  upon  a  ('(jpy  of  judgnient,  to  tho  cirect  tliat  tho  copy  of  judji- 
iiicnt  ceitiliod  liy  tliom  is  a  tnio  i-'(>]^y,  is  iiot  a/""j-  so  known  and  reco- 
L'iiizfd  hy  law  ; 

■Jnil.  That  tlio  rctnrn  of  the  bailitl'of  service  mado  hy  liim  of  a  triio 
iii|,y  (if  a  jiidj;nioiit  wliorosuch  copy  wa.sonly  cortiliod  hy  tho  attorneys, 
1111(1  iiiit  by  tho  clork  uf  tho  ccuirt,  is  not  sucli /frt/.i' ; 

:!iil.  Tiiat  »/iO(/(«.s  (lefuiu:  filod  by  a  party  having  refeiorico  to  a  copy 
nl'jiultrineiit  cortiliod  by  tlio  l'laintilf'.s  attorneys,  and  to  tiio  servinj,' 
liaillili's  cortilicate  of  the  service  upon  tiio  Défendant  of  such  copy  of 
jucij,'Mieiit,  are  irrolevaiit  and  inadnn.«.sible. 

The  Défendant  fyled  the  followinff  inscription  and  Dioyevs 
lie  fil  il x.  :"  The  said  Plaintifî' ''/?./('«.'",  Jolin  Milne,  availin^ 
liiiiiself  of  the  leave  granted  liim  to  inscribe  en  faux  aj^ainst 
tlir  return  of  John  Bâtes,  bai liff,  hereinaf ter  referred  to.  i  I 
wliifh  return  Plaintiff  hasdeclared  bis  intention  to  avail  bim- 
sclf,  déclares  that  he  in.scribes  c^i/aïur  against  the  return  of 
•John  Bâtes,  bailiff,  dated  the  eleventb  day  of  April,  iStjl, 
wiitten  on  the  copy  of  judgment  fyled  by  Alfred  Ferry,  the 
i'iaiiitiff,  on  the  seventh  day  of  Novemlter,  1861,  and  prays  that 
said  return  be  declared  faïso  and  untrue,  and  that  it  bc  held 
fur  uaught  and  be  rejected  from  the  record  ;  and  for  refusons 
'ir  nïoijevs  (le  faux,  Huys:   Ist.  That  lie  never  was,  be  fore  the 

(I)  Ancien  Uen.  vo.  0[l'n.i  No.  16  et  17. 
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ihSUill^  ttf  tlic  Sdlsii'.  iii'i'rt  ili  tilis  Cimsc,  scrvcil  liy    lîutrs  witli 

otlicr  )»!i])t'i's  tliiiii  tlif  ont'  pnrpDrtiii^'  to  lu-  m  cnpy  ni'  \\\\U. 
int'iit,  cci'tifiiMl  hy  Torninci'  ds:  Mon-is,  l'Iuiiitiffs  uttnnii'vs, 
Hiiid  piipcr  s('rvi'(l  \\\un\  luiii,  Milin',  liciiin^  tlint.  fylcd  hy  liim, 
Milnc,  on  tlu;  twciity-scvciitli  uf  Kflii-iiaiy,  l.S(i2,  wliicli  |i;i|ii  i 
(prctt'iidcd  copy  ol" Jud^fiiiciit)  wiis  aiid  is  iiot  a  tni»'  ii'  >•  linnl 
t'oniial  copy  i)t' jud^Miiciit,  liut  liy  Hatos  wns  pt'rlia|is  cd  ,1 

a  copy  of  Jnd<,'iiii'iit,  liis  rcturii  rcFcr.s  to  it  and  to  notlim^  iIsc, 
and  liis  return  is  untriK',  in  so  l'ar  as  it  involvcs  tluit  lie  ilid 
.serve  a  truo  cortiHod  coi)y  upon  liiiii,  Miln--,  oC  tlic  indoincut 
of  tlie  thirtictil  day  ol'  Mardi,  lS(il,  ol"  tlu;  Supcrior  ('ouii 
Montréal,  reixlered  in  tliis  cause  n"  'j.Sli,  in  wliich  AlIVid 
Perry  was  Flaintiff",  vei'sus  Joln»  Milne.  Di'feiidant  ;  "ind.  Imcîuisc 
Kaid  return  oF  Hâtes  written  on  said  co])y  ol" Jud^^niient  tiliij 
on  tlie  seventli  of  Novenilirr,  l.S(il,  states  tliat  lie  did,  on  tlu 
eleventh  day  of  April,  LSIil,  person.uly  serve  tlie  witliin  or 
fore^ointf  written  copy  of  judi^nient  on  John  Milnc,  tlie  witliin 
naïued  Défendant,  by  deliverin^-  a  true  certilied  copy  tlu  ivnl' 
to  liiinself  in  jiersoti,  in  tlie  city  of  Montréal,  wliereas  lluto, 
did  not  doso;  îinl.  because  tlie  only  paper  puriiortiiiif  to  bitJic 
copy  of  jnd<,niient  served  by  Hâtes,  bail iff,  on  l)efen<lant  Miliii', 
as  nientioned  in  liis  retiun  of  tlie  elevcntli  (jf  April,  1  T,  is 
tlie  papor  writin^  fyled  by  Milnc  on  tlie  seventli  of  Fi  'y, 

LSG'i,  and  it  is  not  a  truc  aiiil  duly  certified  copy  of  t  .4 

nient  of  the  Superior  ('ourt  rendered  on  tlie  tliirtietli  diiy  of 
Mardi,  1  iS()l, in  said  cause,  n  ôîJti,  Torranceand  Morris, by  wlioiii 
it  is  certified,  beiiig  persons  not  in  diarire  of  tlie  orii,niial  jndif- 
nient,  and  wliose  sifrnature  in  such  inatters  faitli  need  imt  liu 
^'iveii  to.  Wlierefore,  Milne,  persists  in  tliis  inscription  île /<>"•'', 
and  prays  tliat  f-aid  return  of  Bâtes-',  of  tlio  eleventh  of  A]iiil, 
1S()1,  wi'itten  and  appearinj^  upon  the  copy  of  judf^iiient,  t'ylcd 
on  the  seventh  of  Noveiiiber,  l(S(Jl,to  be  declared  /W.c.r,  initnic 
and  false,  and  that  it  be  declarod  good  for  nothin<j,  null,  ami 
void,  and  bc  rejccted  froni  tlie  record  :  The  Plaintitî' r/*  fnnx. 
subsequently,  in  the  May  terin,  niovcd  the  court  to  déclare  tlu' 
inscription  and  moi/eni^  de  faux  as  relevant  and  adiiiissiblr. 
and  Défendant  en  faux  made  a  motion,  at  the  saine  tiiiie,  tu 
liave  the  inscription  and  luo/yc^sdcclared  irrelevant  and  iii.ul- 
niissible.  The  court,  niaintained  the  motion  of  Défendant  m 
faux  and  rqjected  that  of  Plaintitf  in/aiw;. 

The  court,  having  lie.ard  the  parties,  upon  the  motion  of 
Défendant  and  Plaintifi' oi  faux,  John  Milne,  that  tliis  court 
do  déclare  the  moyens  de  faux  relevant,  and  Défendant  cv  fntx 
ordered  to  answer  thereto,  and  also  the  motion  of  the  l'iaintiti' 
and  Défendant  en  facx,  Alfred  Perry,  that  the  inoijmx  ilr 
faux  fyled  by  John  Milne  be  dcclared  irrelevant  and  iiKnl- 
niissible  :  considering  that  Dcfeudant's  moyens  de  faux  liavc 
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ivfi  iviK'c  ti)  tlic  ('(>|)y  of  jud^'iiiciit  cfititit'fl  liy  'roiTuncc  ami 
Morris,  l'Iaiiitiffs  attonit'3's,  liy  |)t'fcn(laiit  fylcd  on  tlic  twciity- 
xMiitli  <lay  of  Kfliniary  last,  ami  tu  tlic  sci-vii'c  ()|i<ni  Dt'f'cti- 
ilîiiit  lit"  said  copy  ot"  jud^niit'iit.  "  ('diisidcriii^' tliat  thc  copy  so 
M  rvrcl  is  so  ccitifird  t<i  lu-  a  trtic  c-oiiy  ol"  tlic  autliciitic  t'opy 
(if  jiidi,niiriit  l'ylt'd  liy  l'Iaiiititroii  tlic  sevciith  Novcinhcr,  iSlil. 
( '(iiisidci'in<;  tliat,  iicitlicr  tlio  autlicntic  copy,  iior  tla;  Haid 
(■rrtiti('(l  Copy  was  iiiipn^^iicd  in  tlic  hhii/chs  dr  fdii.r  as  t'alsc  (a- 
t'iiUiticd.  Coiisidcriiiff  tliat  tlic  i-ctnrn  oï  tlic  scrvin^'  liailiitl'ot' 
tlic  scivicc  of  tlic  oci'tiiicd  copy  IccH  rctuni  ami  ccrtily  tliat 
tin  l'iiilliti'  did  si^niit'y  tlie  naid  aidliciitie  copy  ot'  jmlc-iiictit 
ii]iiiii  and  to  Dct'ciidaiit,  I13'  dclivcn'n;,Mi  truc  ccrtitycd  copy 
tliri.  iil"  to  Dci'cndant  in  iicrson.  Coiisidcrin^'  tliat  tlic  ccitificatc 
lit'  l'Iaintiti'H  attt)nR'ys,  upon  and  to  said  ccrtiticd  c()]iy,  is  not 
wfmi.r  so  known  ami  rccocni/cd  liy  law,  and  tliat  tlic  rctuni 
i,t' service  so  niadc  by  tlic  liaillitl' is  not  sucli /frif.r,  dotli  rcjcct 
Drl'riiilnnt's  motion  to  dccinrc  the  moi/nis  de  f<ni,i'  pertinent, 
:iiiil  dotli  forant  l'Iaintitt's  motion,  and  dotli  déclare  tlic  rinnjmn 
ili  l'dii.r  ii-relevant  and  inadmissilile.  ((i  ,/.,  p.    'A'.].) 

Mackav  and  Aistin,  i"or  i'iaintifi'rx  /('?/,'. 

Toiili.WcK  and  Moiuus,  for  Dei'ejulant  en  faux. 


CHOSE  JUGEE. 

Sii'EUioR  Court,  Montréal,  20th  Soptomlicr,  ISOl. 
Corani  ]>EurnELOT,  J. 

1!|;N..'.\.MIN'  rs.  WlLSON. 

//(/(/;  'Jliat,  wlmre  a  nidtidii,  lias  hoen  disiiii.'-.scd  iijnn  iir>.'iiiiiont,  and 
a  suliK(>(|iu'iit  nictidii  to  rc\iso  tlic  f(irnu>rjiidj.'iiieiit  lias  al-o  l'ccii  dis- 
iiiisMd,  tlic  party  inovin^'  will  not  bo  jicrniittcd  to  iiiake  a  tliird  motion 
iiiiiiinj:  at  tlie  saiiio  objcct  as  tlie  fii>t  motion,  but  Mirli  tliird  motion 
uili  lie  dismis.sed. 

Tlic  Détendant  liaviiig  liei'U  arri'sted  iindcr  a  (•((puis  ad 
rcyjinvdciiduta  was  set  at  lil>crty,  on  tlie  nstial  hond  liein^ 
^ivcii  liy  Andrew  P^lliott  and  William  J^i'ooke,  his  sureties 
•Inili;iiicnt  liavinif  been  rcndcre<l  in  lavour  ol'  l'iaintiff' for  the 
aiiinuiit  deinanded,  and  Défendant  and  lus  sureties  liaving 
tailcd  to  coni]»!}'  witli  the  ternis  of  the  boml,  l'iaintiff  rnoved, 
"Il  tlic  lOth  .Septeniber,  1S51 .  tliat  Défendant  bo  iniprisinied 
iii  tlic  commun  gaol  of  the  district,  according  to  law.  Tins 
iimtioii  was  disniissed,  and  a  sul)se(|Uent  motion  to  revise  JÙH 
judiiiiu'nt  made  in  Dccember,  185(i,  M'as  also  disniissed.  (5  7^. 
J-  II.  Q.,  p.  801.)  In  Jnne,  l.Stil,  Plaintif}'  again  movcd  that, 
inaMiiuch  as  Défendant  liad  failed  to  fyle,  witliin  tliirty  days 
aitcr  the  rendering  of  the  judgnient,  a  stiitenient  shewing  the 
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ainount  of  his  propei'ty  and  wlicre  situated,  and  .ilsci  tlic 
nundjer  and  anunint  ot"  his  ciodiUu's,  ho  be  iniprisoiicil  in  thr 
cumniun  gaol  ot"  this  district,  for  such  a  puriod,  not  cxcciilini^r 
one  year,  as  thc  court  nnght  deein  ivasonahlc 

ToRUAXC'E,  for  Défendant,  rcsistcd  the  motion,  on  thr  «.nnuml 
that  the  (piestion  liad  ahvady  boen  decided  by  the  couit.  .uni 
could  not  be  raised  again  in  tliis  nianner. 

"  La  cour,  considérant  (|ue  les  matières  et  clioses  (pii  Iniit 
l'objet  de  la  motion  sont  les  mêmes  que  celles  qui  (jnt  fnitrol.j.t 
de  la  motion  des  Demandeurs,  en  date  du  ID  septemlni  ,  I>,;j|, 
njetée  par  le  jugement  de  cette  cour,  du  20  octol n-,  l.s.")1. 1 1 
dont  révision  a  été  refusée  par  jugement  de  cette  cour,  du  :;•) 
décembre,  ISÔG,  sur  la  motion  des  Demandeurs  à  ctt  ttii  t  i  n 
date  du  17  décembre,  1<S56,  et  (pie,  par  consécpient,  il  n'y  .i  \m^ 
lieu,  sous  ces  circonstances,  à  soumettre  la  même  driiinmlr  k 
cette  cour,  a  rejeté  la  nujtion."  ((i  J.,  p.  24G.) 

Carter  and  Mondelet,  for  riaintifi". 

W.  G.  Mac'K,  for  Défendant  and  for  Andrew  Klliot. 


VENTE.— CRAINTE  DE  TROUBLE.-PROCEDURE. 

.Sl'PERloR  Cotmît,  Montréal,  2.'';th  ,lune,  \s\rl 
Coram  HmItii,  J. 

BrUXEAU  VS.  RoiiERT. 

Hild  :  Ist.  Tliiit,  wIkmi  tlio  purcliascr  is  in  ilanj-'di-  ofboinj:  trmililcil.l.v 
ri-asoii  (if  niortirat-'cs,  in  tiie  posscs.sion  of  a  ijrnprrty  soM  frinirit  iiniit,. 
Jie  niay  rctain  tlit^  paynient  of  the  jaircliaso  tiioncy,  iiiitil  nmcIi  iii"ri- 
^;a<_'('S  are  renioved  V)y  tlie  vciidor,  or  unl(*>s  scciirity  li(V-iv<'n  liy  thc 
Itittur  ;  aocordin.L'  to  tiio  provisions  ol'rli.  3(i  oftlie  conpolidatcd  Kliilutr- 
of  Lower  Canada,  soc.  'M.  (1) 

2nd.  That  no  exocutioii  siiall  issue  nntil  eithcr  tim  uiorl^'auc-  iin 
paid  or  ^ood  socurity  tri  von. 

;)r<l.  Tiiat  tlie  l'iaintill  in  siuli  rases  is  condonincd  to  pay  costs. 

4tli.  That  sinee  tiie  jiassin»:  of  ilie  statuto,  tlic  nsnal  jtid^Mnont,  in  stuli 
caso.s,  IteiniT  ^ivon  in  favour  ot  Iho  riaintiif,  bnt  r('(|iiiriii^:  iiini  to  ;;i\i' 
soiMirity  willi  costs  in  his  l'avonr,  unlcss  tlm  nioncy  hail  hccn  iciidcicd, 
lias  lieen  sniHirscdod  by  tlie  ono  above  ailnded  to.  ('2) 

Smith.  J.  :  The  présent  action  is  biought  for  the  neowry 
of  an  instalment,  being  a  portion  of  a  /yH.r  de  vrvtc.  Tlic  l)r- 
fendant  ]n-etends  that  lie  is  not  bouml  to  jiay,  iiiasniucli  ii-^ 
the  property  was  sold  to  him  by  Phiintiff  with  thc  clause  ni 
franc  et  qniHe,  whereas  there  is  several  mortgnges  ngaiii>t  it 
The  Consolidated  statutes  of  Lower  Canada,  chap.  .'5(>.  sec.  ;.l. 
pi'ovides,"  that,  if  the  purchasi'r  of  any  real  estute  is  tnail'lr(i, 

(1)  V.  art.  \X\Â  C.  C. 

(•i)  V.  ,ut.  !-Jn  •<  "2  et  ail    VM\  C  V   V. 
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i)V  luis  just  cause  to  fear  timt  lu-  will  hv  troulilod,  ho  shall  be 
(■•ititlfd  tt)  (Iflay  the  payiiient  of  the  purchase  mouoy  until 
tlic  vi'ndor  lias  romoved  such  trouble,  unloss  tlio  veudor  pro- 
t'tr>  to  givf  security."  Tlie  Plaintiti",  althougl»  iiot  denying 
thèse  facts,  answers  tliat  the  pleadintf  is  insutïicient  in  law. 
Ijrfure  thf  passiiig  ot'  the  statute  iu  (luestion,  it  was  usual  for 
tlii'  ciiui-t  to  j^ive  jud<;nieiit,  in  such  cases,  in  t'avour  of  Plain- 
titi'. but  olili<;in^-  hini,  howcver,  to  give  security  i'or  the  extin- 
i^fiiisliiiieiit  ot'  the  nioi't<,M<res,  with  costs,  in  liis  t'avour,  unless 
the  iiioiiey  liad  lieen  tendered.  But  now,  by  tlie  law  as  it  now 
>t!Uids.  it  is  said  tliat  tlu-  vendor  sliall  not  recover  till  the 
'iiortfjaffes  are  paid  or  the  security  given.  The  court,  however, 
i-  ilisj)osed  to  j^ive  judfïnient  for  l'iaintiff,  with  an  essential 
condition,  that  no  exécution  shall  issue  until  either  the  niort- 
pii^es  shall  havc  been  paid  or  goo<l  security  given.  Mr.  Justice 
Hadc  '■  bas  already  given  another  judgment,  in  a  case  of 
the  sauic  nature,  and  since  the  new  law  bas  been  in  force, 
wliich  had  not  been  cited  at  the  argument.  The  judgment  in 
tliat  case  was  that  Défendant  should  i)ay  the  money,  less  the 
iiiurtgage,  which  lie  was  authoi'ized  to  clear  off,  inasmuch  as 
the  action  in  that  case  was  for  the  la.st  instalnient,  and  the 
aiiinuiit  of  the  mortgage  was  less  tlian  the  amount  claimed. 
lîut.  in  tliis  suit,  the  amounts  of  the  iiiortgages  arc  very  large 
aiid,  if  the  Court  was  to  order  Défendant  to  pay  Llieiii  ofï",  it 
wiiuld  liave  the  etiect  of  expetliting  bis  payments,  foi"  which 
a  Idiig  crédit  bas  been  stipulated  in  bis  belialf  by  the  deed  of 
Nile. 

•'  The  court,  considering  that  IMaintifFbath  e.stablished  that 
Difc'iidant  is  indebted  to  l'iaintitfin  the  sum  of  !?2(!0.72,  under 
ami  by  virtuc  of  the  nctr  de  rente,  \\vm\q  an<l  executed  between 
l'iaiiititi'  an<l  J)rfendant,  before  l^)eauvai8,  and  colleague,  no- 
tariés, on  the  {)tb  July,  1S()0;  and,  further,  considering  that 
-ai(I  lot  of  laiid  and  pn-niises  were  sobl  by  Plaintif}' to  Defeii- 
'laiit.  /V(n(e  et  (juitlc  of  ail  niortgages  nnd  incnmbrances  of  ail 
kinds  :  and,  further,  considering  that  ])efendant  liath  e.stablish- 
"I  that,  notwithstauding  such  clause  nï  frnnr  d  qa'dfc  of  ail 
iiiui'tgages  and  incunibrauces,  the  lots  and  pivniises  are  charged 
aiid  iiicviiiibered  with  several  me)rtgagi'S  .set  fortb  in  the  excep- 
tintis  ])leade(l  to  this  action,  and  which  said  niortgages  and 
iiiciiiiibnincfs  were  cri'ated  by  Plaintitb  the  vendor,  before 
the  saleof  the  lot  and  jiremises  ;  and,  further,  considering  that 
Défendant,  as  the  purchaser  thereof,  is  in  danger  of  being 
triiiibled  by  reason  of  such  niortgages  an<l  incunibranct'S,  and 
that,  bv  reason  thei-eof,  and  the  force  of  tlu'  .statute  in  such 
case  uuide  and  pnnided.  Défendant,  as  such  purchaser,  may 
l'etain  the  payiiient  of  the  purchase  inoney  now  due,  and 
exigible  under  the   contract  of   sale,  until  the   niortgages  and 


■■s  s 


\imm\ 


I^BTwçWs  ï^f' 


328 


RAPPORTS   JUDICIAIRES    REVISÉS 


inciimbrancesare  ivinovedby  Plaiiitiff,  as  vondor,  unless  l'iidn- 
tift,  as  such  vendor,  do  give  good  aiul  siifficient  soeuiit\-  tliot 
Défendant,  as  pui'chaser  sliall  nut  be  troublod  by  reason  tlurc- 
of  ;  and,  cunsidering  i'urther  that  no  such  security  Iius  luen 
ofFered  or  tendeivd  by  Plaintifî,  eitlier  in  lus  action  oi-  in  tlic 
spécial  answers  i'yled  by  Plaintift'to  tlie  pleas  ot'  ])t'tVn(lant, 
setting  up  the  existence  of  tlie  niortgages  and  incuml)iiiiicos, 
and  his  right  t(j  obtain  such  security,  and  that  the  inortyarfcs 
and  incunibrances  hâve  not  been  ail  ]-enioved,  so  as  to  irlicvc 
Détendant  fruni  ail  danger  oi'  trouble,  the  court  dotli  coiidciiiii 
Défendant  to  pay  to  Plaintiff  the  suni  of  S2G0.72,  but  tliut  tln^ 
exécution  of  tlie  judgnient,  in  so  far  as  the  suni  of  Siî-iO  and 
interest  thereon  is  concernetl.  beinj;  for  the  instalnicnt,  lie 
stayed  until  such  time  as  Plaintiff  shall  hâve  given  godd  and 
suflicient  security  to  Défendant  that  Défendant,  shall  n(jt  ln' 
troubled  or  molested  in  the  possession  and  enjoynient  (if  tla' 
lots  of  land  and  preniiseS,  by  reason  of  any  of  tlie  uiortgatfcs 
and  incunibrances  as  shall  reniain  unexpunged  froni  tlie  n  yis- 
try  office,  and  unpaid  or  otherwise  discharged  ;  and  dotli  ((Mi- 
deiiin  Plaintiff  to  pay  the  costs  of  this  action.  (G  J.,  p.  247.  ) 

Hubert,  Attorney  for  Plaintiff. 

Lanx'TOT,  Attorney  for  Défendant. 


HINORS'  OBUGATION  FOR  HIS  BOARD. 

SuPERiOR  Court,  Montréal,  2Gth  April,  ISG 


Coram  Smith,  J. 


Browning  vs.  Gale. 


Ildd  :  That  a  minor  is  liahle  for  his  board  when  contractcd  for  :is  ;i 
trader  and  in  the  course  of  his  business.  (1) 

The  Plaintiff  .sued  Défendant  for  the  suni  of  £42  !»s.  l'or 
board  and  lodging,  at  his  hôtel,  known  as  the  "  Ottawa  Hotcl 
in  Montréal  ;  from  the  80th  April,  l.Sô4,till  the  Gth  Jnly,  l^.")^; 
and  for  a  portion  of  which  aniount  Défendant  had  givcii  liiiii 
a  draft  payable  at  sight.  P>y  his  plea.  Défendant  alK'g(Ml  that 
lie  was  and  still  is  a  niinor  under  the  full  ao;e  of  twentv-<»iii' 
years,  and  was  not  liaVile  to  Plaintiff,  and  could  not  lie  sued, 
nor  could  ju<lginent  Ite  rendered  against  hini.  The  PlaintiH' 
replied  specially  that,  for  three  years  and  upwards,  DidVndant, 
with  the  knowîedge  and  consent  of  his  tutor,  and  the  fatlur 
ami  inother  of  Défendant  being  dead  long  previous  tlnictn, 
had  left  his  domicile  and  had  taken   uj)  a  new   domicile  and 


(l)  V.  art.  14  et  19,  C.  P.  C.  et  304  et  l(X)j,  C.  C. 
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ivsiilciico  ut  New-York,  and  was  can-ying  on  trade  and  liusi- 
nrs>  in  liis  own  nanioand  t'or  liin  own  lu-halt",  to  wit,  thc  tnido 
jind  liusiness  of  an  agent  of  a  commercial  association  in  Xew- 
Vork,  for  tlie  manufacture  and  sale  of  gold  pcns,  and  tliat,  in 
tlif  exercise  of  liis  l)usiness  and  for  the  purpose  of  sclling  such 
jitiis,  lie  visited  Montréal  and  kjdged  with  l'iaintifi,  and  con- 
tractt  (l  the  indcl'tedness  for  which  lie  was  sued  :  tliat  IMjiintifi" 
Wii^  uiiaware  tliat  Défendant  was  a  minor  ;  tliat  Défendant 
was  lonj^  past  the  âge  of  pul)erty,  and  that  his  mode  of  living 
iuiil  expenditure  in  the  hôtel  was  not  expensive  or  greater  than 
was  justitied  by  the  rank  and  station  in  life  of  Défendant  un- 
(Icr  tlie  eircumstances. 

■  The  court  doth  dismiss  the  plea  of  minority  pleaded  l>y 
Défendant,  inasmuch  as  Défendant  was  a  trader  at  the  time 
lie  ciiutracted  the  deht  for  the  recovery  of  which  tins  action 
was  hrought,  amPthat  Défendant,  contracted  the  deht  in  the 
ceiirse  of  his  business,  doth  adjudge  and  condemn  Défendant 
tdpay  t(j  Plaintift'&c.  (G  J.,  p.  251.) 

AlU'.oTT,  attorney  for  IMaintiff. 

A.  and  G.  RoiŒUT.sux,  attorneys  for  Défendant. 


RETROACTIVITE  DE  LA  LOI  SUR  LA  PREUVE. 

Cour  Supéiueuue,  Montréal,  27  avril  bsiil. 

Coram  Badgley,  J. 

Vanier  vs.  Falkxer. 

.liKjé:  Qu'une  partie  a  le  droit  d'ouvrir  .son  oii(]nêtp  iwur  ex'uiiiiior 
sps  i)areiits,  i)ar  .suite  de  ce  ()U(>  sa  partie  adver.'^e  a  eu  l'avanta-re  de 
pdiivciir  examiner  ses  part'uts  en  vertu  de  la  loi  22  Vie.  eh.  57,  sec.  51, 
ijni  est  devenue  en  force  durant  son  enquête. 

Cette  action  est  une  demande  en  bornage.  Le  Demandeur 
nyiiit  clos  son  en(|uête,  le  Défendeur,  durant  son  en(|uête, 
eXiiMiina  plusieurs  de  .ses  parents,  [)Our  établii-  les  allégués  de 
sa  défense  :  en  autant  (pie,  <lurant  son  enquête,  la  nouvelle  loi 
i|ui  permet  aux  parents  d'être  entendus  comme  témoins,  fut 
mise  en  force.  Après  la  clôture  de  l'eiKiuête  du  Défendeur,  le 
Deiiiiuideur  Ht  motion  qu'en  autant  que,  depuis  la  clôture  de 
sou  eiKjuête,  la  loi  ayant  permis  aux  parents  de  sersir  de  té- 
moins dans  les  causes  au  civil,  nonobstant  le  onzièiiu'  article 
ilu  titre  22  de  l'ordonnancede  Ui(i7,  et  le  Défendeur  s'étant 
prévalu  des  dispositions  de  la  dite  loi,  22  Vie,  chap.  57,  sec- 
tion 51  ;  et  ayant,  durant  .son  en(|uête,  examiné  ses  pai-eiits  en 
sa  faveur,  comme  ses  témoins,  il  soit,  en  consécpience,  permis 
au  Deiiiamleur  d'ouvrir  de  nouveau  .son  empiète,  pour  exanii- 
lur  lies  témoins  essentiels  à  .sa  cause,  et  qui  .sont  ses   parents. 
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t't  i|ui  sont  nécessaires    pour   étiihlir  les  faits  articul<'--  |iMrlr 
Deniandciir."  Mi)ti()n  accordée,  (ti  J..  p.  '2ô\.) 

Lafuenaye,  avocat  du  Demandeur. 

Lehi.axc  et  Cassidv,  avocats  du  DétVudeur. 


SHERIFFS  SALE. -PROMISSORT  NOTE. 

("oiitr  «>F  QrEKx's  Rexch,  Tx  Ai-peai..  fp.mm  tue  ('ii^rrr 

Coi'RT,  CorXTY  OF  STAXsrKAD. 

Moutrt'al.  22nd  June.  lS(i2. 

Çoram  Sir  L.  H.  LaFoxtaixe,  15art.,  C.-J..  Dival  ,1.,  Mkiie- 
Drrii,  J.  (C.)  Moxdelet,  A.  J. 

('iJAiîi.Es  S.  Phillips.  (Plaintifi'in  thc  court  lielow.)  Appillant, 
<iii<J  (ÎEORfiES  Saxp.oKX,  (])etendant  in  tlu-  court  Ixkiwi, 
Respondent. 

ll'lil :  l.st.  Tliat  tlie  .salo  of  roal  propcity,  iii  a  di.strict  wluTi'  tliPsann' 
)i;nl  bccii,  luit,  at  ilic  tiiiic  of  siicli  sale,  \va>  ni«t  sitnatts  i~  aLsMlntely 
iiiill,  aiid  ail  !r;ul)K((|U(".it  sales  luiiiiilcd  n|i(iii  it  an'  luiil. 

L'iid.  Tliat  a  slierifl's  titlc  tu  prn[H'rty  Lciui.'  oLtained  l>y  fraud  luay  bc 
atlackt'd  iii  any  suit  wlieru  siicli  title  is  invoked,  altln'Ui:li  tlie  "niL'iiuil 
]iarti(^s  tri  tlir  iVaud  aro  imt  purtios  to  tlio  suit. 

;'>rd.  Tliat  a  iirdinissory  note,  «rivon  by  a  tier.i  ilét-  ni'  ur,  t<i  discliarui'  a 
njiirt^:aj.'c  upon  liis  pro|)erty,  wiil  lie  luld  to  liave  l-eeii  uiveu  witlioiii 
ciinsiik'ration,  if  tliu  iiuirtjrajri!  was  creatcd  Ly  a  jH'rs<>ii  liaviii'j-  no  valnl 
litle  tu  tlio  pnjiierty. 

In  tlie  Circuit  Court,  Stantead,  on  tlie  4th  Septendier  Istil. 
tli<r  following  iu<l>4inent  was  pronounced  l»y  ^[l■.  Justice  Slimt  : 
■•  Tlif  court,  consideriuL'"  tliat  ni>  valuaMr  consiileratinii  wa-; 
ijfivcn  liy  Plaintitr,  l'or  tlie  promissury  nott-  in  (piotii'ii.  liut 
tliat  tlie  .saine  was  inadi'  and  si<j;ued  liy  Défendant  in  favuiir 
<if  l'iaiiitifi'.îis  the  au,'ent  or  attorney  of  tlie  assignées  of  tlie  liaiik- 
iujpt  estate  of  tlie  late  William  l'iiillips,  who  clainn'(l  to  li.ivf 
a  mortifaife  on  part  of  lot  No  ô  in.  tlie  Ttli  Kan<re  nf  lîîinistnii, 
iîj  tlie  po.ssi'ssion  of  Défendant,  in  considération  tliat  IMaiiititf 
■«liuuM  and  would  reloase  and  discliar^a'  said  inortijam'  mi  tlif 
paynifiit  liy  Dffenilant  of  tlie  ainount  of  >aid  proniissory  ii<itc; 
and'considcrinu"  that  Plaintitf  liad  no  autliority  to  take  said 
jiroiiiissory  note,  payiilile  to  liinisclf.  and  tliat  s;iid  assipicc^. 
iiaving  notin  any  way  recooiii/ed  tlie  .•^aidact.  art-  mit  ln'uml 
tllereb3^  ancl  niay,  at  any  tinie  they  see  fit,  enforce  tlie  uiortijagc 
apiiiist  DciVndant,  notwitlistandiiiu'a  judijniont  awardiiiiT  pay- 
iiieiit  liv  Défendant  to  PlaintiH'of  tlieanniîut  of  .<aiil  la-onii-soiv 
îiote,  and  consitl('rini>-  also  tliat  Plaintiff"  lias  not  relased  or 
<itiV'rod  to  lelea.sc  tlie   said  nioi-ti'ajfe,  or  cause   tlie  .sanie  to  hv 
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iluiic.doth  (lisiuiss  the  actiuimi"  Plaintiff."  Froiu  tins  jiul^inent 
an  njipeal  was  takt- n. 

LaFoNTAINE.  C  J.  :  ■•  CVttf  action,  iiitt-'iitéc  à  la  Cour  tlo 
Circuit  (If  Stansteail.  district  de  .St  Fiuii(;ois,  en  octolire  IsôT, 
iivait  pour  objet  de  recouvrer  du  Détendeur  Intimé  la  s»iinnie 
(le  l-SO  (avec  intérêt  >.  uiontant  il'im  liillit  du  17  mars  iNôâ. 
t'ait  {lar  lui  au  protit  du  Demandeur  personnellement,  et  causé 
|)(iur  valeur  reçue,  le  billet  payable  dans  le  mois  tle  janvier 
1N.')7.  Tour  repousser  cette  action,  le  Défendeur  a  allé<,'ué,  dans 
tinc  première  exception.  <)u"il  fut  induit  à  consentir  ce  billet 
siii'  les  fan.sses  repré>entations  à  lui  faites  par  le  Demandiur  ; 
(liic  les  syndics  à  la  faillite  ou  ban(]Ueroute  de  fi-u  William 
riiillips,  son  père,  avaient  une  liypotliè(|Ue  sui'  la  jiartio  du 
lot  11^  ô,  dans  le  7  nini;  du  t<>\vnslii])  de  iîai'nstown,  dont  le 
Défendeur  était  aloi-s  propriétaire  en  possession,  et  i|Ue  lui.  le 
Dcinanileur,  avait  le  jK'Uvnir  di  le  libérer  de  cette  hypotlièinn' 
la(|ii(lle  libération  il  lui  accorderait,  en  iiar  lui  consentant  le 
liillet;  ijue,  ce[)endant.  il  n  existait  pas  alors  une  telle  liypo- 
tliè(|Ue  :  (|Ue  la  stule  prétendue  hy]iotliè(|Ue  était  celle  ijUe  l'on 
voulait  faire  résulter  •!  un  acte  de  venti'  (Ritcliie,  notaire)  du 
11  janvier   bSoO".  fait   par    William    Phillips  à  John    Sanbnni, 


1' 
auteur  du  Defen<leur   de  142   acres    à    \ 


»P 

^rendre   du    lot   n"-  ô. 


pour  le  prix  de  £71.  «K-nt  le  Demandeur  prétendait  i|u'il  était 
('tait  encore  dû  un».-  Uilance  Im's  de  la  confection  du  billet. i|Ue 
trompé  par  ces  fau^>c;>  rtjirésentations,  et  croyant  que  le  De- 
inaiideur  était  le  pR>curi-ur  lét^^al  des  représentants  de  William 


lUlnis,  Il  consrn 


tit  à  faire  le  billet  ;   qu'au  tenq)s  de  lacti-  de 
vtiite  du  11  janvier  ISiij,  William  Phillips  n'était  pas  pruprié- 


tairc  du  terrain  ;  tju'il  avait,  par  frautle  et  collusion  avec  James 
ilastint;s  Korr,  de  Québic.  fait  saisir  le  terrain  dans  uin- 
cause  où  ce  (kruier  était  Den(andeur  et  William  Phillips,  tn 
sa  ijualité  de  curateur  à  la  succession  vacante  de  Thomas 
Sfott.  était  Défendeur,  et  l'avait  fait  \endie  dans  le  di.-^triet 
(le  Montréal,  avec  dautivs  terrains  de  orande  \alenr  appar- 
teuaut  à  la  succession  Scott,  le  ou  vi  rs  le  15  décendire  ÎS^ô. 
jiar  Louis  <!ui;y.  al««i>  sliéiif  du  disti'ict  de  Montréal.  (|U<' 
(liarli.s  (i.  Stuart.  i>n<-lie  parent  do  William  l'hillips,  ai;i»ant 
1  ai'  fraiide  et  collusion  avic  William  Phillips,  ik'vint  l'atlju- 
lataiie  iM  minai  des   tiiraiiis  ainsi   vt  ndus.  »  t    qu'il  les  céda 


(Il 


eie-Kite.  .'^ans  aucune  c<  risn 


lérat 


'h 


(lUe    le  dit    ttrrai 


n.  btr; 


K  n  i|Ueleoii(|iîe  a 


Will 


lam 


PI 


iil- 


.iiiites  du  district  de 


Mviit 


du   dt  ei(  t,  11  était    pas  dan> 


real.  <jUe.  ]iar  eoiist  (|miit,  le   .~< 


herif 


lie  Montréal  n'avait  pas  le  droit  de  li'  vendre,  et  ainsi  la  v»  nti 
a  Stuart    nVtait  pas   valable,  de    n 


resiiltir  :  iiue 


innie  (|Ue   la  cession 


faiti 


illiam  Phillijis.  puis  la  vente  de  ci-  dernier  à  John   8anborn. 
iisi   (|ue    la  prétendur   liypotliM|Ue  (|u'<i:i  a   voulu   en   faire 
le    DemainKu'"   naiias   otl'ert,  par  son   action  de 
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lilV'rer  la  tlito  hypotlRH|iU' :  (jn'au  temps  de  la  confoctinn  i|n 
liillct,  le    Dt'iunndeui'  n'était   j'a.s  aùtoi'i;?»''   et  n'est  pas  l'iicinv 
autorisé   à  ai^ir   poui- les  roprésentants   de  William    l'liilli]is; 
([Ue  le    billet,  en    ce   rpii   regai'de  le   ])emandeur,  a  été  ddiinc 
sans  aucune  considéi-ation,  et  (pie   le  paiement   rpie  le    Di'tVn- 
<leur  en  ferait  n'aurait  pas  l'effet  de   liltéi-er  riiyp()tliè(|Ui'  m 
•  piestioii,  en  supjiosant  (ju'elle  eût  été  valablement  coiitiuct/v. 
Kiitiu  le  Défendeur  conclut  à    la  nullité  des  ventes   i';uti's  |iiir 
le  shérif"  (  iun-y  à  Stuai-t,  ])ar   Stuai't  à   Phillips,  par   Phillips  a 
John  Said)orn,  et  à  celle  du  hilli-t.    Dans  une  deuxième  excip- 
tioii,  le   IX'fendeur  dit  (|Ue  h;  liillet  a  été  donné  à  la  conditimi 
de  la  liliération  de   la  dite   hypotliè(|Ue,  libération  (|Ue  le   l)c- 
mandi'ura  promis  d'obtenir  en  rece\ant  le  billet,  mais,  (|u';i|iivs 
l'avoii-  l'eeu,  il  n'a  pas  obtenu,  même  a  refusé  d'obtenir  ht  IIIk'- 
l'ation,  par  consé(pient,  le  liillet   doit  être  déclai'é  nul.  '    NUici 
les  faits  (jui  me   ])!»raissent  êtiv  établis  au    d()ssi«;i',  en   dehdis 
de  ce   (|ui  est  énoncé  dans  les  actes   sous  foi-me   authenti(|nr. 
En    répondant  à   l'articulation  de   faits  du   Défendeur,  le    Dc- 
mandeui"  a  admis:  P"'  (^)u'au  temps  de  la    vente  pai'    Phillips  à 
John  Sîuiborn,  William    Phillips  était  curateur  à  la  successimi 
de   'J'honias   Scott  ;  2*^  (pie  le   décret  a  eu  lieu   au  burtau  du 
shériif  de    Montréal,  à    Montréal  même,  le   15  décendii'e    In:}."). 
dans  la  cause   de   Kerr  contre    Phillips,  curateur  ;  ;}'•' (pic   le 
district  de  St-Fran(;ois  était  alors  séparé  du  district  de    Moiit- 
trt'al,  et  (|Ue  le  terrain  en  (luestion   était  situé  dans  le  distiict 
de  St-Fran(;ois  ;  4'"'  (pie  le  Demandeur  est  maintenantcuiatiur 
à  la  succession  vacante  de  Thomas  Scott   Voici  ce  (pli  est  eiici  iv 
établi  au  profit  du  Défendeui',  et  c'est  une  jireuve  bien  iiii|)(ii'- 
tante  en  sa  faveur:    "  liirnston,  I7th  Mardi,  ISô").     PeceiM.l, 
tins  dav,  from   (îeoiec   Sanliorn,  his   note   for  thirtv   i mniiK, 
payable  in  the  nionth  of  January,  lSô7,  wicli  interest.  in    liill 
of  ail  (Umands  aifainst  him  on  fiftv  acres   of  lot   number  tivr. 
in  the  7th   ran^'e  t)f   the  townsliip  of    l'arnston,  and  I    hiicly 
promise  to  release  the  mortga^a'  in  full,  anaiust  his  fifty  acics. 
Iield  by  the  assignées  of  the  estate  of  William  l'hilli[is,  on  tlie 
jtnrchase  of  the  same,  so  soon  as  the  note  and   interest  is  pnid 
in  fuU.  and  iiot  before.  (Si^iied),  ('nAUl.Ks   S.    l'illM.irs,  attoi- 
ney  for  the  assignées  of  the  bankru])t  estate  of  Williniii  l'iiil- 
lips.  Samuel  A.   Fhinii)hi-ey,  and  M.  S.    Humphrey,  witne:->(  s. 
Ad iiiiKshnis.  "  The    l'Iaintifl' admits  that  the  siniiature  to  tlic 
rcceipt,  is  the  handwi-itine'  of  Plaintiff',  and  that  the  ni(irti:ai;v 
referred  to  in  the  receijit  is  that,  or  a  juirtion  of  that,  claiim d 
to  be  ereated  by  deed,  Defendant's  exhibit  n^'  1  :  that  the  tilK' 
of  said  half  lot   of  land   in  fee  simple    was  in   Tlu mas  Scctt, 
and  was  a  jiart  of  his  succession  u])  to  the  time  of  the  slieriti  s 
.sale  thercon  made  in  the  case  of    Kerr  &:    l'hilli]  s,  curator,  mi 
the    lôth   December,    1<S85.    Stanstead,   8rd    Novi'uJier,  lN<iO. 
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(Sii^iicd),  T.  \V.  KlTciilE,  attonicy  l'or  l'iaintifl'."  Le  Défendeur 
est  tiers- Détenteur,  eu  autant  ((u'il  s'agit  de  la  susdite  liypo- 
tli('(|Ue.  11  est  ])i'ouvé,  par  deux  ténidins,  (|Ue  John  Sanhorn 
l'tait  en  possession  dès  a\ant  le  prétendu  décret  du  sliéi'if.  (  )n 
voit,  par  le  re(;u  du  17  mars  iMôô,  (pie  le  liilK-t  a  été  reeu  ])ar 
Ir  Demandeur,  non  en  son  propre  nom,  mais  comnu',"  attornex 
toi-  the  assignées  ot'  the  liaid<rupt  estate,  ot'  William  Phillips.  ' 
Dans  ce  cas,  en  admettant  même  la  validité  du  billet,  l'action 
|i(iur  en  olitenir  le  paiement,  ne  com])éti'rait  pas  au  Di'Uian- 
lieur.  mais  liien  aux  syndics.  Pour  cette  raison  seule,  le  juge- 
iiK  lit  de  première  instance,  (pli  le  décide  ainsi,  devrait,  à  mon 
avis,  être  continué.  Mais  il  y  a  plus,  le  décret  t'ait  par  le  shéi'if 
(le  Montréal  est  frappé  d'une  nullité  absolue.  Ce  fonctionnaire 
ira\iiit,  dans  les  cii'Constances  d».-  la  cau.se,  aucun  pouvoir  de 
Vendre,  par  décret,  des  terrains  .situés  dans  le  district  de  St 
Fraii(;()is.  Il  n'a  pu  donner  aucun  titre  valable  à  Stuart,  le 
lireteiidu  adjudicataire,  et  celui-ci  n'a  pu  t'U  donner,  non  plus 
à  William  Phillips.  Ce  derniei-,  à  son  tour,  n'u  pu  vendre 
valablement  à  John  Sanborn,  ni  par  consé(|uent  prendre  une 
liypiitliè(pie  sur  son  terrain.  La  nullité  ab.solue  du  ch'Ci'et  atteint 
tniis  les  actes  subsé(|Uents.  La  vente  par  décret  d'un  terrain, 
dans  un  autre  district  que  celui  où  il  est  situé,  suffit,  par  ello 
iiK'nie,  pour  eiitaclier  de  tVaude  et  la  vente  et  tous  les  actes 
(le  iiiiitfition  [)()stérieurs,  du  moins  l-u  autant  (ju'il  s'a(^it  d'un 
tieis-détenteur,  placé  comme  l'est  le  Défendeur.  Toutes  les  par- 
ties eoncerîiées  dans  les  actes  autlienti(|Ues  (|ui  ont  été  pro- 
duits,nie  paraissent  avoir  pai'ticipé  à  la  fi'aude  (jui  aconimencé 
avec  la  saisie  et  le  décret,  principalement  le  Défendeui-  l'iiil- 
lips.eii  .sa  (pialité  (.le  curateur  à  la  succession  de  Thomas  Scott.  11 
aurait  dû  s'opposer  au  décret,  par  une  opjjosition  afin  d'annulei', 
sil  était  étraneer  à  la  fraude.  Mais  la  clause  d'indemnité  à 
lai|Uelle  Phillip.s  .s'est  soumis  envers  Stuart,  dans  l'acte  de 
^•es^i(lll  (|ue  ce  deniier  lui  a  fait,  prouve  (pi'il  n'était  pus  éti'un- 
,l;i'1'  à  la  fraude,  (pi'au  conti'airc,  il  y  était  participant,  ainsi 
'|ue  le  dit  Stuart  lui-même,  (pii  ne  faisait  (pu-  lui  ]irêter  son 
iinni.  .lud^nieiit  coniirmed.  (d./.,)).  i'rl  et  l'I  D.  T.  /y.  C,  )>.  4().S.) 

KosK  and  HlTclIlK,  for  A[)pellants. 

S.wiKjux  and  BuooKs,  for  Res])ondent. 
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COMPENSATION.-SOCIETE. 

CiRCl'lT  CocHT,  Moutrc'ul,  2.S  Avril,  \s{rl. 
Coram  li.MXiLKV,  J. 

HoWAUl)  r.s'.  STfAlM'. 

Jii;/(':  (jii'unc  (Ictto  coiitracttV  parles  nicml)rp.s  trmie  .Sdcitlr  iii,|j\|. 
<luflloiii('iit,  n'est  [las  dno  par  la  Sdcit't/'  cllc-iiK'ino.  (1) 

(^l'im  associé  ne  piMit  oll'rir  en  (•(iiiiponsatiuii  une  diMto  de  la  sociiMc 
dont  il  est  nicMnlirc,  iVc.  (2) 

Lt's  (IriiiaiKh'urs  ('Oiiipaiii  et  (lianclli,  associds  coinnio  liôtd- 
licrs,  poursuivaii'iit  le  DôiViulour  pour  ii?7o.2().  Le  coiuptc  l'ut 
ailinis,  mais  le  DétVinK'ur  plaida  (lUf  U-s  Demandeurs  lui  (le- 
vaient une  somme  de  S(i!J4.r)5,  en  vertu  d'un  acte  de  C(Jiii]iosi- 
tion  passé  devant  (Jriffin,  et  son  confrère,  notaires,  le  hv 
])éceml)re,  liSOO.  Les  Demandeurs  répondirent  ([Ue,  d'après 
cet  acte,  la  somme  était  duc,  non  pas  au  défendeur,  mais  à  la 
société  de  "  Stuart  et  liyan  ;  "  et  (|ue,  d'ailleurs,  fi'it-ellc  (lu(> 
au  Défendeur,  il  ne  pouvait  l'opposer  en  compensation,  atten- 
du (pi'ils  étaient  parties  à  cet  acte  individuellement,  et  avant 
niènu'  l'existence  de  la  société.  Jugement  pour  les  Demandeius 
((i  ./.,  p.  -iôfi.) 

(iiUorAUi),  avocat  des  Demandeurs. 
DuLSC'ol.l.,  avocat  du  Défendeui-. 


PEREMPTION  D'INSTANCE. 

C'oLU  DE  Circuit,  Mtaitréal,  i;}Juin  JNGl, 
Coram  M()\l\,  J.,  A.ss. 
CoLiniLLK  vs.  Levah  et  Levah,  T.  s. 

Jiioé  : — Que  le  DéCoiidenr  tiui  a  fait  défanl  iu>  po.nt  obtenir  la  perini.s- 
.sion  de  lever  le  défaut  dans  le  lint  de  faire  périnu-r  l'iii.'-taneo.    (.'î^ 

Le  demamlcur  avait  obtenu  jugement  contre  le  ])éfen(leur, 
en  lS,r2.  En  liSô;?,  il  fit  émaner  une  .sai.sie-arrêt,  après  jui^'e- 
ment  entre  mains  du  tiers-saisi.  Celui-ci  fit  sa  déclai'atioii 
i|u'il  ne  ])ouvait,  qnditf  à  prm'uf,  déclarer  condiien  il  pouvait 
devoir.  En  octobre  l(S()l,  le  tiers-saisi  vint  de;  nouveau  faire 
sa  déclaration,  complétant  celle  faite  en  185'i,  (;t  déclara  de- 
voir. Le  Défendeur,  (|ui  avait  fait  défaut,  lit  motion  ([ri'il  lui 
fût  permis  de  comparaître,  aux  fins  de  faire  périmer  l'in.staiice, 

(1)  V.  iut.  IS.-mC.  C. 

(-2)  Viili  •!  A'.  J.  I!.  V-.  V-  •i-l.  lidlhi,  aiii/  Jhsl„t,(i/s,  et  iirt.  llST  t'.  C. 

(.'})   V.  art.  -t.')?  et  4r)8  C.  1".  C. 
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ft  <iui'  riustiiucc  fût  pt-riiiiL'c,  vu  lo  (It't'aut  do  procéder  depuis 
plus  de  8  ans.  Le  Dérendour  tila  cette  motion  lUi  ^M'offe,  lu 
considérant  coniiiu'  uiu-  motion  <>/  roii  rsc,  vt  obtint  une  rèi^le 
i|U  il  lit  sinnitier  au  Demandeur. 

l'i;i!  t'tUlAM  :  Le  DélVntieur  ne  pouvait  comparaître!  <le 
jiliiiio.  il  lui  fallait  la  permission  dé  la  cour,  ("e  procédé  ^\v.  sa 
jiiut  a  ou  l'eHct  d'intei-rompi'e  la  péremption,  d'ailleurs,  la  dé- 
claration ilu  tiers-saisi,  l'aitt'  en  octobre  lS(il,  étant  une  ,>-uite 
iiii  le  complément  <le  celle  par  lui  déjà  faite  (Ui  1853,  la  pé- 
loMiption  a  été  interrompue,  l'our  ces  deux  raisons,  la  rè^le 
i.st  rejetée,  et  jugement  sur  la  déclaration  du  tiers-.saisi.  ((i  J., 
p.  25().) 

lîKI.-XNiiKK,  pour  Demandeur. 

lîoNDV,  pour  Défendeur. 

Ol.IMET,  conseil  du  Demandeur. 


AWARD  OF  ARBITRATORS. 

ClHcriT    ('oURT,  Montréal,  27tli  S(;ptend)er   lS(i2. 
Coram  Badolev,  J. 

Mi("rLi-()CH  vu.  McNevix. 

//(/(/  .•  TliiU,  upoii  its  l)ein^'  e.staltlishod  hy  ullidavit  of  l'hiiiitill',  t.liat 
an  awartl  i)ur|)<irtin};  to  bo  ma<ie  nfU'v  iintice  to  tlie  parties,  was  in  l'aet 
madc  witliout  such  notice,  tlie  award  wiil  he  .set  asidc.  (l) 

lu  this  cause,  wliich  was  an  action  upoii  an  account  for 
i'I'l,  tlie  ainount  of  certain  plumber  work,  doue  for  Defenilant 
liy  l'iaiutitt'  the  matters  in  issue  were  referred  to  two  arl)i- 
trators.  Tlie  arbitrators  nuide  an  award,  before  a  Notary,  of 
a  suui  of  850,  in  favour  of  Plaiutitt'.  The  award  allej^ed  tliat 
tlu'  pai'ties  had  been  <luly  notifie(l.  At  the  hearin^  on  the  me- 
lits,  Di'fendant  moved  tluit  tlu  award  be  homok),i;'ate(l,  and 
l'iaiutitt"  nu)ved  that  it  be  .set  aside,  on  the  grounds  that  the 
[larties  did  not  appear  by  the  award  to  hâve  been  présent, 
and  that,  as  was  shown  by  bis  atfidavit,  he  had  received  no 
notice  of  the  nuH'ting  of  the  arbitrators,  and  had  had  no  op- 
pditunity  of  producin<r  évidence  or  beinir  heard.  At  the  ar<^u- 
iiieiit  MoHRIs,  for  Plaintirt'  cite-d  in  support  of  the  motion  : 
«JSTKI.I.  vs.  JOSEI'II,  ()  H.  J.  H.  il,  p.  5S. 

I'i:i{  ('URIAM  :  The  motion  io  set  aside  the  award  nnist  be 
grauted,  it  appearing,  by  the  uncontradicted  alKdavit  of  Plain- 
titr,  that  no  notice  was  given  t(»  him  of  the  meeting  of  the  ar- 


1)  V.  art.  333  et  34l' C  V.  C. 
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liitratops,  otlicrwisc,  tlic  court   woiild    ho  coïKlfiiiiiiii'.;-  pjn'tio 
ni)t  licfoif  it.  (<i  ./.,  p.  :^')7.) 

TonKAXCK  îiiid  MoiJitis,  for  IMuiiitiff. 

John  Monk,  for  Di  rcudiuit. 


PRESCRIPTION  D'UN  BILLET  EN  BREVET. 

Couii  DE  CiHciMT  iMoiitrral,  27  Mfii  Im;_' 
Corani  Smith,  J. 
Cki;\ii;i!  rs.  Saiiuoi,!':  dit  Sansoi-ci. 

./mié:  (iii'iin  hilict  notarii'  ro(;n  mi  brevet  est  prc'^ciiiitilih'  par  h;  lii|.s 
(le  ciiKi  aiiH.  (1) 

.  Le  Deiiiîindfur  poursuivit  le  l'ecouvreiiicnt  de  la  soimiie  de 
210  liv.,  ancien  cours,  uioiitant  d'un  liillet  si^iié  ])ar  le  hi'Cfii- 
deur,  et  reçu  en  lirevet,  à  Saint-Martin,  le  deux  A\  ril,  IsH  . 
Filiatrault  et  Decelles  X.  P.  ('e  liillet  l'st  ainsi  conçu  :  "  Ainiré 
Saurioje  dit  Sansouci ....,"  a  reconnu  et  confessi'-  devoir  à 
"  Pierre  C'revier.  ...  la  somme,  de  2i()  liv.,  a.  c.  jiour  piét  de 
"  j)areille  .sounne  fait  au  comparant  avant  ces  pré.scntes,  ainsi 
"  (pi'il  le  reconnaît  (.'t  confesse,  et  a  promis  rendre  et  ]iayfr 
"  cette  sonune  au  créancier,  ou  au  porteur,  à  preiiut'i'e  deinatuic. 
"  t-n  en  ))ayant  l'intérêt  lée-al  à  compter  de  ce  jour."'  J.e  DélVn- 
deur  plaida  la  ])re.scri])tion  (|uin(iuetuialo,  et  conclut  en  cmix''- 
quenco  au  renvoi  de  l'action. 

Peu  Cl'HIA.m  :  Ce  liillet  étant  payable  à  ordre  et  iiouvant 
être  transporté  par  enilossemt'ut,  (2)  e.st  conséquemnit  lit  ]in'.s- 
criptiliK!  par  le  laps  de  cimi  ans  depuis  sa  date,  attendu  (lu'il 
est  payable  à  demande.  {'.])  Le  simple  fait  de  la  j)assati()ii  dr 
ce  billet  pardevant  Notaires  ne  peut  pas  afféctei-  le  inode  dr 
prescription  applicable  en  pareil  cas.  Le  juifeiiieiit  de  la  cmir 
est  que  ce  billet  est  prescrit,  et  en  conséijuence  l'action  e>l 
renvoyée.  (6  J.,  p.  257.) 

L()HAX(iEU  ET  FhÎ'.ues,  avocats  du  Demandeur. 

11.  E'I'  (i.  Lai-I.AMME,  avocats  du  Défendeur. 

Vide  7  H.  J.  R.  Q.,\).  304,  Lacolc  et  Crevi.er;  2  vol.,  Diun- 
gier,  p.  24-i,  à  la  note. 

(I)  V.  art.  •J-J(i(»,  i-lC.  C. 

(•2)  7  A".  J.  R.  (,>.,  \i.  ;}()(•,  .Moniii  ri.  Lcgaiilt  dit  Desliiuiiois. 

('A)  'i  It.  J.  R.  (J.,  \>.  "Jl."),  Lariiciiue  et  al.,  rx.  Aiuliew.s  et  al. 
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CONSTRUCTION  DES  EGLISES-OBLIGATIONS  DES  CATHOUQUES. 

Couit  DE  CiUCUiT,  MuiitiV-ul,  13  Juin  l.S(i2. 
Coram  Mt^NK,  J. 
Ij:s  Svndk's  de  i.a  Paroisse  de  Lachin'E  rs.  Fallox. 

.Iiiilê:  1"  Qii'uno  porHoiinc  lu'e  dans  la  roligion  ratholiquo  no  pout  so 
siiiistriiiro  aux  (ililijrations  civiles  ([xw  lui  impose  sa  i)rof('ssi(iM  roli- 
L'iciisc,  par  lo  seul  fait  (ju'ello  aurait  cessi'-  de  jiraticinor  sa  religion,  et 
limait  suivi  les  cérémonies  dn  culte  dans  une  église  protestante. 

L"  (iue  la  i)artiejieut  être  interrogée  sur  la  nature  de  sa  croyance,  et 
(|iie  .son  refus  d(f  repondre  doit  être  interiirêté  comme  un  aveu  qu'elle 
n'a  pa.«  cbanj^'é  de  religion.  (1) 

Les  Syndics  de  Liichino,  nDnunés  et  ai,ds.sant  en  vertu  du 
statut  (|ui  pourvoit  à  l'érection  des  églises  Cîitlioli(|uo.s  dans  le 
l!rts  Canada,  avaient  poursuivi  Fallon,  pour  recouvrer  l'un  des 
|iaienients  échus  sur  le  montant  auquel  sa  propriété  avait  été 
n'itisi'r  pour  l'érection  «l'une  nouvelle  é^dise  dans  la  paroisse 
lie  Laeliine.  Fallon  plaida  qu'il  n'appartenait  pas  à  l'égli.se  ca- 
tliolif|Ue,  mais  à  luie  dénomination  protestante  ;  qu'il  avait  été 
iiiaiié,  le  21  août  liSôO,  suivant  1<'  rite  de  l'éirlise  presbyté- 
rienne de  l'Ecosse,  et  «(ue  les  enfants  né.s  de  ce  mariage 
iivaieiiteté  élevés  dans  la  doctrinede  cette  égli.sc  ;  cju'il  avait  no- 
tlHé  lecui'é  de  Lacliine  de  ces  faits,  par  le  ministère  de  Wriglit 
1 1  son  conl'rère,  notaires,  par  acte  du  20  novembre  LSOl.  Les 
syndics  répondirent  ([u'il  était  faux  que  Fallon  eût  professé 
iUK'uno  autre  religion  (pie  la  religion  catholique  :  qu'au  con- 
tiiiii'e,  il  avait  ouvertement  i)rofe.ssé  cette  dernière  religion, 
ayant  un  banc  dans  l'égli.se  ius([u'à  assez  récennnent  ;  (ju'il 
.i\ait  signé  les  requêtes  nécessaires  ])our  (jlttenir  l'érection 
||  iMic  nouvelle  église  catholique  et  d'un  ])resbytère  dans  la  pa- 
iiiissc  de  Lachine,  tant  auprès  des  autorités  religieuses  (pie  îles 
autorités  civiles.  Que  le  protêt  invoqué  dans  la  défense  n'avait 
l'ti'  fait  (|u'a[)rès  l'homologation  de  l'acte  de  cotisation,  et  lors- 
ipir  les  J)emandeurs  avaient  obtenu,  par  la  loi,  un  privilège 
^ui'  les  propriétés  du  Défendeur.  A  l'eiuiuête,  les  Syndics 
liiduvt'n.'nt  que  Fallon  avait  signé  les  irquêtes  aux  autorités 
uLclcsiastiques  et  civiles,  demandant  l'érection  d'une  nouvelle 
église  :  (|u'il  était  né  et  (ju'il  avait  été  élevé  dans  la  religion 
catli(ili(|ue  ;  (ju'il  avait,  dans  des  conver.sations  avec  le  curé  de 
Lueliine,  avoué  (|u'il  était  et  avait  toujours  été  catho]i(jue  ; 
(|Uc,  lors  de  la  confection  des  deux  derniers  recen.sements 
'if  la  population  de  cette  Province,  il  s'était  fait  inscrire 
coinnie  catholi(|Ue  par  l'officier  recenseur,  et  (ju'il  avait  eu  un 
liane  dans  l'église  catholique  jusqu'à  il  y  a  deux  ou  trois  ans. 
l'i' Miii  e("ité,  Fallon  prouva  (pi'il  s'était  marié   à  une   protes- 
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tiiiittî,  siiivimt  le  rite  di'  l'éfjliHf  i)r('sliytt'rit'inn!  irMcossc  ijn, 
les fiii'îmts  ti(''S  (le  son  iiinrinj^t'  nvaicnt  tons  viv  ('Icvt's  dans  la 
(loctiMiic  (le  cctti!  (Vlisc,  en  \  crtu  d'uiu-  sti|>ulati(iii  f\|)ris'.c  ù 
cet  cH'ct-ilfiiis  son  coiiti'at  «le  iiiaria^i'  ;  (pi'il  uvuit  (•(■ss('\  (Irjiiii- 
])IuHicurs  aiiin''cs,  de  tV(''ini('iit('r  l'i^lisc  c'atlinli(|ni'  pinir  suivit 
les  C'éiriiKiliirs  <lll  culti'  dans  l'iVIisi;  jddtcstautc  en  (|ll(stiii|i, 
v\\  v(nn\m'^\\'\v  ih'  su  l'ainillc.  La  seule  i|lU'sti()ii  à  Ia(|U('lli'  la 
cour  parut  attaclu-r  de  riiuportaiiciï  l'ut  celle  de  sa\oii'  si  Kal- 
lon  était  catIioli(|Ue  ou  protrstant  avant  l'adoption  des  pre- 
miers procédés  pour  parvenir  lï  la  construction  d'une  uouNcilr 
é^'lisc!  <lanM  la  ))aroissi'  de  Lacliine.  Les  ténioi^'nai^cs  à  (•(  t 
é^'ard  paraissant  contradictoires,  le  jui^e  crut  dcvoii-  d(''t'i''r(i'  ]<■ 
sei'nient  judiciaire  à  l'^allon.  C,\-lui-ci,  interro<fé  dircctiinriit 
sur  lu  natui'e  de  sa  croyance,  rd'usa  de  réitondre.  .lumim m 
fut  iuiiiiéiliatenient  rendu  pour  les  Demandeurs,  ((i  ,/.,  ]).  •j.'iS.i 

DorTUKet  DaoI'.st,  pour  les  J)i'man<leurs. 

LafkIONAVK  et  Au.MsiU()X(J,  pour  le  Défendeur. 

John  Moxk,  conseil. 
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POURSUITE  CONTRE  DES  DEBITEURS  SOLIDAIRES.-DEPENS. 

CoL'u  DU  Banc  dk  la  Ueixk,  k\  Appel, 

Montréal,  1er  8e])teudMe  \Si]± 

Coram  Sir  L.H.  LaFoxtaixe,  Jîart.,  J   oeen  Chef,.!.  Di  v.\i„,l 
iMekeditii,  J.,  MoxdÈlet,  J. 

F.  X.  JîorciIEH,  (Demandeur  en  Cour  Tnférieui'e,)  Appelant,  et 
Lol'IS  a.  h.  Latol'U  et  ai,  (Défendeurs  en  Cour  lufr- 
ricuro,)  Intimés. 

Ju;;é  :  lo.  Que  des  débiieur.«  .solidaires,  assi^iu's  par  vute  même  aitinii, 
pt'inoiit  permettre  à  l'un  d'eux,  (jui  est  ius(ilva])le,  de  faire  ù  leur  (iviui- 
cii'r  ('(iiiiiiiun  des  f'au.x  frais,  dans  cette  iiièiiie  action,  sans  i-ii  ctic  ri>- 
l)oiisa)iles  iMix-iiiêinos. 

lio.  (Jue  les  endoa.-eurs  d'un  1)illet  proiini-soire,  [(our.suivis  avic  le  li- 
reur  par  luie  action  il  comparaissant  tuu.s.  tireur  et  en(l(  sscuis,  par  ie 
même  avocat,  et  plaidant  tous  aussi  (mais  séparément)  par  le  niêiiic 
avocat,  ne  sont  pias  considéivs  c  inmo  ayant  une  connai-ftauc 
des  moyens  de  (Il  fense  enipluyés  par  k^  tireur,  leni  n-.l  iideiu.  ei  ]■ 
sont  pas  censés  connaître  léjralement  les  incider'  -.  jn^i'Miei/ 

ni  appels  intervenus  fur  les  moyens  dc^  iléfensi  ir,  et  i|u"i!  Wt 

pour  rendre  les  endisseurs  resiionsaliles  des  fai  ,is  occasioniie> 

le  tireur,  leur  dénoncer  les  incidents  intervenus         ':i  défen^i'(lii  tirii,;, 
et  S]iécialement  les  a]ipels  au.\(|uels  celte  (l('fense  n    une  1  • 

lU).  (^ne  la  si).'nilication  de  l'appel  interjeté,  par  le  poi  iir  du  Milet 
du  ju<.'enient  rendu  sur  la  défense  du  tireur,  (iuoii|m'  laite  an  prueun'ur 
commun  du  tireur  et  des  endosseurs,  n'est  pas  nue.  di'iKineiatii'ii  saili- 
Kant(t  de  l'ajijud  aux  endosseurs,  pour  les  reiulre  risponsaldes  des  liai.- 
encuurus  sur  cet  ajipel.     (1) 

(1)  V.  art.  ll(K),  llo.S,  110,")  et  P.l.'idt'.  C. 
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l'.\i  IIM  l»|-:  l,'Al'l'KI,.\NI':  Lr  jn<ftliU'lit  dont  est  ilppfl  u  t'ti' 
Il  inlii  (Il  Im  Cour  (If  l'iiTuit  [umr  le  District  de  Montr/'iil,  par 
|iJiii,n'  IJci'tlH'iot,  le  on/A'  niiii's  (Icrnicr,  dans  les  tciincs  sui- 
vants: "  (  "oiisid(''i'iint  (|U('  le  Dcniiindcur  ii'ii  pus  fuit  des  dé- 
iiiiiiciati()ii.^sutlisuiitcsi'tt('ll('S(|Uc  voiducs  pur  la  k)i,uux  Dt'tVn- 
ilnirs  en  cotte  cunsc,  de  Inpind  jmr  lui  int('rj('tô  du  jugonicnt 
n  ndu  contre  lui,  Deinandeur,  en  une  cuus((  mue  uu  terme  su- 
|M  rieur  de  ce  District  de  Montréal,  sous  No.  72M,  contre  \\  (i. 
1,1  Mil  ine,  Déi'endeur  en  In  dite  cuuso  avec  les  pr(''sents  Défen- 
iliurs,  le  jut^einent  étunt  celui  rendu  en  lu  dite  cause,  le  2!)  ilv, 
tV\  riei'.  IN()(),  et,consi(|(''runt,  de  ])lus,(|u'il  n'y  u  aucune  preuve 
il'  concert  et  collusion  ourdis  eiiti'e  les  Dét'endiHirs  actuels, 
ijîiiis  et  par  Ifiui's  défenses  et  plaidoyers  en  la  cause  sous  No. 
72s  et  le  dit  I'.  (  J.  Lemoine,  (|ui  puissent  les  taire  tenir  res- 
imiisuliles  des  suites  des  ])luidoyers  de  Lemoine  en  la  dite 
cause,  et  (pie,  pour  ces  raisons,  le  Demandeur  n'a  pas  le  droit 
ilr  >^e  pourvoir  contre  les  Défendeurs,  pour  les  faire  condamner 
au  ]i;iienient  des  frais  (piil  u  encourus  pour  faire  cu.sser  et  in- 
liriiur  le  juf^cnient  du  2!)  févriei-,  ISOO,  connue  étant  des  frais 
at^rissoires  aux(piels  ils  pouri'aieiit  être  tenus  connue  cautions 
ilu  Demandeur,  pour  C(;  (pli  a  fuit  l'olijet  de  la  demu)ide  ou 
action  portée  contre  eux  et  Lemoine  conjointement  et  .solidai- 
iviiunt,  par  la  dite  action  sous  Nu.  72(S,  a  débouté  et  délioute 
lactiou  du  Demandeur,  avec  (léj)ens."  Dans  sa  déclaration 
rAppelunt  allé^uuit  :  <>Ju'à  Montréal,  le  S  août,  1  Mo!),  Pierre 
<1.  Lemoine,  menuisier,  de  la  Cité  do  Montréal,  avait  fait  son 
liillit  promissuire,  pur  lecpiel  il  promettait  payer,  à  trois  mois 
ili'  date,  à  .son  jn'opre  ordre,  au  bureau  de  lu  buiKjUe  du 
l'cuple,  lu  sonnne  de  !?.'J00,  pour  valeur  re(;ue  ;  (pic  ce  billet, 
après  avoir  été  endo.ssé  par  Lemoine,  l'avait  été  .succe.ssive- 
iiiciit  pur  Louis  A.  IL  Latour  et  Jean  Jacques  Kvuriste  IJibaud, 
1rs  Intimés,  et  uvuit  été  ainsi  transjiurté,  pour  valeur  re(;ue,  au 
ilit  Appelant  ([iii  l'avait  fait  protester  à  échéance,  faute  de 
iKiicinent  :  (pie,  le  24  iioveinijre,  ISô!),  une  action  avait  été  ins- 
tituée au  nom  du  Demandeur,  Appelant,  coutn;  Lemoine,  La- 
tiiur  et  Hibuud,  pour  le  recouvrement  du  montant  des  dits 
liilli't  et  protêt,  Ia(pu'lle  action  uvuit  été  rupportée  en  la  Cour 
Supérieure  pour  le  dit  District,  le  5  décembre,  1859  ;  (pi 'à 
Cette  action,  Lemoine  avait  opposé  une  excejttion  à  la  forme, 
l'uiidée  sur  ce  (pie  lui,  Lemoine,  avait  été  erronément  désigné 
ciininie  (y/c'/nt î'.s'ir/*;  (|ue,  la  Cour  Supéi'ieiire  ayant  maintenu 
cette  exception,  et  renvoyé  l'action  de  l'Appelant,  ce  derniev 
f'v.iit  appelé  de  ce  jugement  à  la  Cour  du  Banc  de  la  Reine, 

^L'ant  en  Appel,  et  (pie  cette  dernière  cour  avait  renversé  le 
ju((ciiient,  le  S  juin,  LSGO,  avec  dépens  taxés  à  lu  somme  de 
C)!).  S.  1  ;  que  des  copies  du  bref  d'appel  avaient  été  régu- 
liiiiuient   .signitiées   à    Henry    Stuart,  avocat   et   procureur 
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ad  Htciii  <k'S  dits  Latour  et  l^ibaud  ;  (jue  Us  nioyt'iis  dr  Ai- 
tV'iiSL'  t'iiiployôs  \r,\y  Lciiioiiic,  daiis  son  exci'iitioii  à  la  lui  m, , 
étaient  connus  des  Intimés,  et  avaient  été  ainsi  eni|i|(i\('>  a 
leur  vu  t>t  su,  de  leur  const'nteineiit,  ])ar  suite  de  ennuis  rue,. 
et  collusion  entre  Leiiioine  i-t  les  intimés;  que  ces  iKini.  i>! 
aviiient  eux-mêmes  employé  les  niémts  moyi'us  de  di't'i  ii>r, 
dans  une  exce))tiun  par  eux  plaidée  au  méi'ito  de  laetiMH  (  n 
(piestion,  alléifuant,  dans  li'ur  exception,  <|u"ils  n'avaient  j;iiiiiii> 
endossé  lie  liillet  t'ait  par  Lemoine,  menuisit-r:  (|Ue.le  (i  juilli  t. 
l<S(i(),  rA[)})elant  avait  i)ris  une  exécution  contre  lo  lii.n^ 
meubles  de  Lemoine,  pour  le  montant  du  méniiiirr  i\r 
frais  taxé  ])our  l'Appel  du  jugement  rendu  sui'  rexciptinn 
à  la  i'orme,  mais  (ju'il  n'avait  pu  rien  recouvre)',  l^emoinc  étant 
insolval)le  ;  (pie  les  frais  accrus  sur  l'exécution  étaient  di- 
£2  IG  5.  les(|Uels,  joints  au  dit  mémoire,  formaient  la  scaninu 
de  £42  4  (i  ;  (pie  les  Intimés,  comme  garants  ou  cautions  dr 
Lemoine,  pour  le  paiement  de  l'olilii^ation  piùncipale,  contiaetiV 
au  moyen  du  dit  liillet,  étaient  tenus  de  payer  à  l'Appelant 
ces  frais,  qui  étaient  un  accessoire  de  cette  dette,  et  (pli  axaiiiit 
été  encourus  pour  parvenir  au  recouvrement  du  montant  du 
liillet  ;  (]ue  les  Litimés  étaient  conjointement  et  solidain- 
ment  tenus,  avec  Lemoine,  au  paiement  de  ces  frai>.  xiii 
comme  e(Jiisé(|uence  de  leur  cautionnement  oi'ij^inairc,  .-nit 
comme  dommages-intérêts,  résultant  de  leui-  coniuvence.  cnl- 
lusion  et  conspiration  avec  Lemoine  })ou)' occasionnel' ces  tVai>. 
En  consé(|Uence  l'Appelant  demandait  (pie  les  Intinit'-s  I'usm'IU 
condamnés,  conjointement  et  solidaii'ement,  à  lui  payi  i'  la 
somme  de  ^l(JS.i)0,  ave'C  intérêt  et  dépens.  A  cette  action.  Ii> 
Intimés  plaidèrent  (piils  ne  pouvaient  êti'e  responsaiilrs  i\f^ 
frais  réclamés  jiar  rA{)i)elaiit  ;  (pi'il  n'était  pas  en  leur  pnu- 
voir  de  faire  cesser  rA{)pel,  dont,  au  reste,  ils  n'avaiinl  |>.i- 
eu  avis  légal,  et  (pi'ils  n'avaient  jamais  été  mis  vu  denicinr 
de  le  faire  cesser:  (pie  la  défense  par  eux  faite  n  iniplii|Uin't 
aucune  malice  ni  aucune  faute  de  leur  part  et  (pi'il  n  y  avait 
eu  aucune  conspii'ation  entre  eux  et  Lemoine.au  sujet  dr  la 
dite  Exception  à  la  i'orme.  Il  suffit  de  jeter  les  yeUN  sur 
l'onsemltle  des  circon.stances  (pli  ont  accompagné  et  sui\  i  i  i 
transaction  (pli  a  doimé  lieu  à  ces  débats  ]ioiir  se  convainciv 
(pie  la  position  faite  à  l'Apiielant  est  loin  d'être  coiibanie  aux 
règles  de  la  plus  commune  justice.  Voici  ti'ois  ijcrsonncs  (|ui 
apr('s  avoii"  conti'acté  une  obligation  .soleinielle,  refusent  dr  la 
remplir  et  forcent  l'Appelant  de  leur  faire  un  ])i'()C('s.  b'uii' 
d'elles,  le  princi[)al  obligé,  (pie  la  preuve  établit  être  ImmiI 
vable,  dans  un  but  ipi'il  est  facile  de  eompreiidi-e,  a  iTinui' 
aux  exp(''dients  d'une  niisi-rable  clncaiie  poui'  se  lilu  rcr.  >  t 
oblige  lAjijx'Iant  d'avoir  recours  à  un  tribunal  supérieur.  Si  - 
cautions  et  co  obligés  enn)loient   le    même   moyen  de   défeii:-». 
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|ni  «li'Vîiit  leur  réussir,  si  la  C<mv  d'Appel  ne  fût  intervenue, 
■t  l'A])pelfvnt  îiyant  définitiveiiient  ol)tenu  cnnti'e  eux  tous 
foiidanniation  poin-  le  montant  de  sa  créance,  se   trouvo- 


lllir 


les  fl 


■ncoui-us  dans  l'exei'cice  légitime  de  ses 


rail  a  payer  des  irais  ( 
liidits  et  occasionnés  pai'  la  mauvaise  foi  de  l'ini  de  ses  délà- 
f'  ars.  au  vu  et  su  des  deux  auti'es  qui  n'auraient  pas  nian(|ué 
lie  ivcueillir  le  Iiénétice  d'un  résultat  favorable  à  ses   préten- 


tii'ii- 


dés,  h 
'cuiité  des  ti'aiisactions  et  cette  confiance  (|ui  est  l'âme  et  1) 


Si   les   trilamaux    sanctionnaient  de    tels   proc( 


\ii'  I 


lu  commerce  cessei'aient  l)ientôt  «l'exister  dans  la 


té, 


soci 
asse 


Aucune  pirantie  ne  paraîtrait  assez  forte,  aucune  caution  assez 
lile,  (|uand   il  serait  au  pouvoii-  de  l'uj»  des  débiteurs  «pli 


-n|\;l 


liiiiait  eu  le  soin  de  se  nietti'e  à  l'abri  de  toute  responsaoditc 
jiiiMiimellc,  de  i'iircer  le  créancier  à  faire  des  frais  (piel(iUefois 
\<\\\<  ciiiisidéraiiles  (pie  sa  créance,  sans  espoii- de  recouvrement. 
(  r>t  une  maxime  constante  i^t  indubitable  (pie  les  endos- 
-•lUis  i\t'  billets  ])romissoires  et  de  lettres  de  cliang-e  sont  de 
viTitablcs  pirants  ou  cautions  solidaires  et  (pi'ils  sont  tenus, 
iinii  Miilemeiit  de  l'oblioatioii  principale,  mais  encore  de  tous 
li>  accessoires  (pli  en  d«''Coulent.  Les  auteurs  (pii  ont  traité  de 
o>  ijiati(''res,  tant  sous  l'empire  de  l'ancien  droit  (pie  sous 
lautniité  du  mancau,  s'accordent  à  donner  ce  caractère  à  la 
garantie  (pli  résulte  de  l'endossement  :  et  il  est  di^ne  de  re- 
in inpie  (pif  11'  motivé  du  jnifemcnt  de  la  Cour  Inféi-ieure,  sans 
-tatucr  expressément  sur  le  mérite  intrinsè(pie  de  la  (luestion 
ilr  droit.  imi)li(pie  dune  iiiani('re  claire  (pie  la  loi  et  les  auteurs 
-"lit  du  coté  de  rA])pelant.  S'il  en  eût  été  autrement,  la  Cour 
Inférieure  n'aurait  ])as  liasé  .sa  décision  exclusivement  sur  l'ab- 
-iiicf  prétendue  de  la  preuve  (le  certains  faits.  Sous  ces  circons- 
tances, rAp])elant  ne  croit  pas  devoir  insùi-tei'  davaiita<Te  sur 
la  rpustion  légale,  se  contentant  de  référer  aux  autorités  sui- 
vaiiti'S  ;  Mass('',  ])r<)it  cdii'  incrcinl,  t.  5,  n'''  '{4-,  p.  4')  :  "  C'est  donc 
ia  iiiéiiie  oblination  inipos(''e  à  plusieui's  de   faire  ou  de  i)ayei" 
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!!■  niriiie  chose,  et  de  la  faire  ou  de  la  payer  tolulcnii'nf, 


c(>)innc 


;i   ii'-iiU  i/ii'in)    seul   o/<//</r,  (pii    constitue  la  .solidarité 


a^^nc 


id.  t. 
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ans  le 


^ili-nec  des  jiarties,  le  cautionnement  indétini  d'une  oblin'ution 
|iriii(i]iale  s'étend  à  tous  les  accessoires  de  la  dette,  même  aux 
tïais  (le  liv  premi('re  demande  et  à  tous  les  f ni  lu  jxtsféf'uuirs  à 
!•!  ilf'nniiriatiini  ipii  en  isi  fn'iti'  à  la  rdiiiitni.  Code  Napoléov, 
art.  •_>()!(;  ;  Ko(,n-on,  t.  1er,  p.  .MfiO."  (Jou^ct  et  Merirer,  D'ict.  de 
ilrnit  nniDiwrciiil,  t.  '),  vo.  J in/oiinif,  u  N.'i  ;  Hodiî'i-e,  Solido- 
'■'''.  11  200;  Ciidi-  Xii/Kili'oH,  lUi.  i:iS4:  "Ouest  responsable 
seulement  du    doiiinianc   (pie  Ton    cause  ])ar  son  propr( 


llnll 

fait. 

1"  I  -DU  III  s  diiiit    oii    doit     rijioiid  l'r.'   SoUI'did     ft'si 


mais   encore   de    celui     (pii   est   causé  jiar     le    fait    <lrs 

lonsah'dité, 


,\os  Toi,    75."),   7(iC,   7()l      L'Appelant  avait  alléj^ué,  que 
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les  Intimés  setniont  concertés  avec  Lonioino  poni-  opjidscr  a 
la  demande  une  exception  à  la  forme  sous  le  prétexte  IVi- 
vole  (jixe  l'un  sait  :  (pie  ci'  procédé  avait  été  adopté  à  li  ni' 
vu  et  su,  et  de  leur  consentement:  (pu-  les  Intimés  axaiinr 
eu  notification  l'éj^adière  de  l'appel,  et  (|u'il  y  avait  lU  ('(ins- 
piration et  collusion  t'iitre  eux  et  Li'moine  pour  ])riv('r  lAp- 
pelant  du  bénéfice  <le  son  action  et  lui  causeï'  du  doininaLjv, 
(  )r,  les  faits  suivants  se  trouvent  consignés  dans  la  proci'dniv: 
1"  Les  Intimés  et  Lemoine  plaident  séparément,  mais  nont 
(ju'un  seul  et  même  procureur:  2*"'  Les  Intimés  produisent, 
connue  faisant  partie  de  leiu's  moyens  de  défense,  une  excep- 
tion fondée  siu"  le  nu-me  motif  (pie  l'exception  à  la  foiine  i|e 
Lemoine;  3^  Les  Intimés  ayant  été  poursuivis  avec  Leiiidine, 
par  une  seule  et  même  action,  ils  ont  eu,  dès  loi's,  dénoiiciatinii 
des  pi'océdures  de  l'Appelant,  et  ils  étaient  mis  sur  leurs  tçard es 
]iour  tous  les  dépens  futurs:  4'-'  Enfin,  le  bref  d'apiiel  et  l'axis 
de  cautioiuiement  sont  signifiés  et  laissés  pour  les  IiitiuM's 
entre  les  mains  de  leur  procureur  connnun.  Avec  un  tel  con- 
coiu's  de  circonstances,  est-il  possible  de  croire  (pie  les  Intimés 
fussent  ignorants  des  moyens  employés  par  Lemoine  ])()ur  sa 
pnjpre  défense,  et  qu'ils  n'aient  pas  eu  connaissance  de  ra]iiiel. 
Au  contraire,  n'en  vient-on  p.is  forcément  à  la  conclusion  (|Ue 
les  Intimés  n'ont  pas  pu  ignorer  ces  procédé'S,  et  (pie,  les  con- 
naissant, ils  les  ont  approuvés  par  leur  silence  et  leur  consen- 
tement tacite  ?  N'est-il  ]ias,  dès  lors,  évident  (|u'il  y  a  eu  ((il- 
lusion, conspimtion  entre  eux  et  Lemoine?  La  eonspiratinn  se 
prouve  par  des  actes  tout  aussi  liien  et  plus  sûrement  (pic  par 
des  paroles  :  et,  quand  on  voit  (pi'il  y  a  concours  et  siniulti- 
néité  d'action,  on  peut  dire  sans  ci'ainte,  (pi'il  y  a  eu  concert. 
entent('  pn''alable.  C'e^t  ici  le  cas  (rappli(pier  ce  raisomieniiiit 
(pli  s'accorde  avec  l'expérience  de  tous  les  jours.  Autorités  sup- 
plémentaires de  l'Appelant:  ('(ide  ciril,  Art.  llliô.  Ijcscoincn- 
tions  oliligent  non-seulement  à  ce  (pli  est  exprimé,  mais  en- 
core de  toutes  les  suites  (pie  ré(piit('',  l'usage  ou  la  loi  donnent 
à  l'obligation,  d'ajiivs  sa  nature.  A'//*/  <h'  Vi'inlossi'hicut  :  Stniy 
(in  H'ill>',  :}ème  édition,  p.  VM,  Xo  lOS  ;  l'otiiier,  ('/niiH/t,  Xns 
7!l,  SO,  SI  :  Pardessus,  I)r<>;t  Counucrriid,  t.  2,  p.  17!»;  Vliitty, 
on  liills,  llènie  Edition  Américaine,  Nos  "241,  242.  24."}. 

Fiicfiiii)  d's  Iiif'iinrs:  Le  faiseui'  et  les  endosseurs  d'un  l.il- 
let  promissoii'e  ayant  été  poursuivis  |)ar  une  .seule  et  niénii' 
action  étaient  défendus  séparément  :  une  exception  à  la  imnic 
produite,  par  le  faiseur  seul,  fut  mainteiuie  par  la  Cour  InlV- 
rieure,  et  déijoutée  par  la  ("oui"  d'Appel,  ("est  pour  recouvre!' 
des  endosseurs  les  iVais  encouru^  sur  cet  appel  (pie  la  pii'senle 
action  a  été  intentée.  Elle  a  (''té  déboutée  siu'  le  principe  (pie 
pour  le  moins,  rA|)])el  aurait  dû  éti'e  (K'iioncé  aux  eiidosseins 
ce  (pli  n  avait  pas  ('tt'  fait.      L  liitinn'  soinuet  (pie  cette  acti' a 
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ne  piiuvait  qu'i'tro  (l<''linut('o,  et  pour  In  raison  a(lo])t(''(>  jiar  la 
('(lur  Inft'rit'ure  et  ])onr  plusicm-s  antres,  et  ([u'cn  const''(jnoiK'f' 
1  AiijH'l  tloit  C'tvv  iviivoyé.  La  <|Uc'stion  nV'.st  pas  s'il  serait 
]ilu^  juste  ou  plus  avantageux  que  la  loi  ])ennît  <à  l'Appelant 
lie  ncouvrer,  mais  de  savoii-  si,  dans  l'état  actuel  de  notre  lé- 
L,nslation,  il  peut  recouvre!-.  Il  serait  inutile  de  s'eiuiuérir  «les 
;i!ici('ns  us  et  coutumes  comnieix'ianx  en  force  en  France  avant 
ItiT.'],  toucliant  les  liillets  à  ordre  et  leur  endossement.  Car  Ces 
us  et  continues,  en  supposant  (|u'ils  auraient  été  introduit.s  en 
('Miiada,  n'auraient  pu  affecter  (pio  les  marchands,  or  les  Inti- 
inrs  ne  sont  pas  marchands,  .sans  coniptei"  (pi'à  aucune  époque 
iin'iiie  entre  marchands,  les  endossements  en  blanc  ont-ils  été 
iuliiiis  en  France  ?  Mais,  suivant  l'ancien  (h'(»it  franeais,  les  bil- 
lets des  ])er.sonnes  non-marchandes  étaient  de  sim]iles  billets 
et  lion  des  liillets  ayant  un  caractère  commercial.  Un  acte  no- 
tMiii'  était  nécessaii'e  jxmr  transporter  la  créance,  et  le  trans- 
|iiirt,  en  l'absence  tl'une  stipulation  expresse,  n'impli(|Uait  pas 
ilautre  garantie  (pie  celle  de  l'existence  de  la  dette.  Ijcs  Inti- 
ini's  sous  l'enipii-e  îles  anciennes  luis  franeai.ses  auraient  consé- 
i|ii('iiiinent  pu  répondi'c  à  l'action  de  l'Ajipelant  "  nous  ne 
siiiiniies  ])as  même  responsables  du  billet,  comment  le  sei'ion.s- 
iiniis  des  frais  ?  "  La  'A4<  (ieo.  3,  c.  2,  (pli  a  été  abolie  entière- 
iiii  ut  ])ar  la  12e  Vie,  Ch.  22,  a,  pour  la  première  fois  en  ce 
pnys.  statué  sur  l'eti'et  des  billets  faits  par  des  personnes  non- 
iiiiircliandes.  Mais  ce  statut  (pli  permettait  au  propriétaire  du 
liilli't  d'en  recouvrer  le  montant  de  l'endosseur,  no  lui  permet- 
tait pas  d'exiger  de  cet  endosseur  les  frais  faits  contre  le  fai- 
-'  ur  ou  un  autre  endosseur.  La  12  \  ict.,  c.  22,  (Statuts  Cons. 
'\n  V>.  ('..  c.  (!4,)  en  statuant  (pi'nn  endossement  en  blanc  don- 
iicirtit,  dans  tous  les  cas,  au  porteur  du  billet,  le  même  droit 
ilaction  (pU' si  l'endossement  était  détaillé  et  s])éciti(iue  (in 
/»'//;)  a  enlevé  bien  des  priviièfres  et  des  o-ju-anties  aux  ]iei-- 
■^Diiiics  non-niaix'handes  qui  souscrivent  des  billets.  Mais  cette 
Ini  ne  va  pas  jus(|u'à  dire  (piun  endossement  en  blanc  impli- 
i|ii'i'a  non  seuh  nient  l'olilipition  de  la  part  de  l'enih^sseiir  do 
paver  le  liillet.  si  le  faiseur  ne  le  paie  pas  à  son  échéance,  mais 
ciicnri'  l'oliliuation  de  le  jiayer  avec  tous  les  frais  fpielcoiupies 
i|iii  auront  ]iu  être  encourus  à  l'occasion  de  ce  liillet.  Iji  12e 
\  ict.,  eh.  22,  donne  le  niênu!  droit  d'action  sur  un  endosse- 
iiant  en  blanc  ciue  sur  un  endossement  explicite,  mais  elle  no 
'lit  pas  (|Uel  est  ce  droit  d'action,  autrement  (|u'en  référant  aux 
luis  aiinlaises  en  l'absence  d'aucuiui  loi  en  force  sur  la  matièro 
ilaus  le  lias-Canada.  Or  la  loi  anj^laise,  et  il  ne  saurait  y  avoir 
'11'  doute  sous  les  circonstances  ci-haut  mentionnées  que  c'est 
cette  loi  (pii  doit  iV'i^ler  h  s  droits  des  ])ai'ties  sur  cet  apjiel,  dt^- 
nic  à  l'Apiielant  tout  droit  d'action  contre  les  endosseurs  pour 
'les  frais  du  genre  de  ceux  ijuil  r(''clame  (Davvson  et  Morgan,  9, 


.taMB»:i 

:5S 

.{          .--  -i  . 

'!■    .;■;; 

344 


RAPPORTS  .irDICI AIRES   REVISÉS 


Barn  et  Cress,  618;  Roach  et  Thompson.  4  Car  et  P.  1!U: 
Stovin  et  ïaylor,  1  Nev.  et  Alan.  250,  251.  En  cour  iiil'c- 
rieure,  à  part  l'autorité  de  Pothier  sur  le  cautionnement,  l'on 
a  cité  pour  le  Demandeur  l'ordonnance  de  lOT.'î,  le  Code  Civil 
et  le  Code  de  Connnerce  maintenant  en  force  en  France,  et  1rs 
commentateurs  de  ces  codes  sur  l'itt'et  de  lendo.sseinent,  <lc  la 
solidarité  et  du  cautionnement  indétini.  Mai.s  la  ccan*  verra  le 
danger  d'introduire  de  semblables  éléments  dans  la  dc'tcinii. 
nation  d'une  (juestion  de  droit  positif  et  purement  arbitra iic. 
Envisagées  comme  elles  doivent  l'être,  ces  autorités,  du  nstc, 
loin  de  supporter  la  cause  de  l'Appelant,  la  détruisent.  En 
France,  .s'il  est  marchand,  l'endosseur  est  garant  soliilaire  ilu 
paiement  intégral  du  billet  et  de  tous  ses  accessoires,  mais 
c'est  parce  que  le  Code  de  Commerce  est  précis  à  cet  <Het,  et 
il  en  .serait  tout  autr(;ment  si  rendo.s.seur  n'était  pas  marclianil. 
Rodière,  Solidarité,  No.  279  et  2S0.  Sur  le  cautionnenuiit  in- 
défini, Pothier  est  d'avis  que  les  frais  faits  contre  le  prineipal 
obligé  sont  des  acce-s.soires  de  la  dette.  C  e.st  là  un  point  (jui 
n'est  peut-être  pas  bien  certain,  puisque  le  Droit  Komaiinielc 
dit  pas,  et  ([u'il  a  des  principes  particuliei-s  î<^>uchantla  discus- 
sion aux  fi'ais  de  la  caution  des  biens  «lu  débiteur,  et  puis«|Hrn 
outre  Pothier  admet  h  son  principe,  une  exception  d'une  l('nîi- 
lité  douteuse,  à  en  jiigcr  d'après  le  code  civil  qui,  sui-  Tiiit. 
2016,  après  avoir  dit  ([ue  le  cautionnement  indétini  s'étend  à 
tous  les  accessoires,  ajoute,  même  aiw  Ti'iii--<  de  pniiiitri'  <h- 
riuiade  et  à  la  dénonciation  qui  en  sera  fuite  à  la  cautitin. 
une  addition  superilue,  si  l'opinion  de  Pothier  est  exacte. 
Mais,  si  c'était  les  règles  du  cautionnement  qu'il  faudrait  a]»pli- 
quer  aux  Intimés,  ils  ne  .sauraient  être  considérés  comme  îles 
cautions  indétinies,  car  la  somme  pour  laquelle  ils  se  seraient 
obligés  serait  la  sonune  détei'minée  de  8300.  ni  plus  ni  moins. 
En  suivant  les  règles  du  cautionnement,  les  acce.ssoires  en  ce 
cas  ne  sont  pas  à  la  charge  île  la  caution.  Dalloz,  Contrat, 
No.  54;  Merlin,  Rep.,  vo.  caution,  §  1.  No.  '^:  Pothier.  Oblii^.. 
No.  405.  En  outre,  les  Intimés,  loin  d'admettre,  nient  ([U  ii 
s  agisse  ici  de  cautioiuiement.  Si  au  lieu  d'un  transport  par 
endo.ssement,  le  transport  eût  été  fait  par  acte  notarié,  .sans 
mention  spéciale  de  garantie,  ])rétendra-t-on  qu  il  y  aurait  eu 
cautionnement  ?  Or  si  un  sendjlable  transport  n'im]ili(Hie  pas 
c^iutionnement,  connnent  un  simple  emlos.sement  en  blanc, 
alors  que  l'endosseur  ne  négocie  pas  le  billet,  et  ne  re<,'oit  va- 
leur en  aucune  manière,  rimpli(|uerait-il  f  Pour  qu'il  y  ait 
cautionnement,  il  faut  que  quelqu'un  s'oblige  pour  un  autre 
envers  le  créancier,  en  accédant  à  l'oliligation.  D'un  endosse- 
ment en  blanc,  on  peut,  tout  au  plus,  induire  une  intention  de 
la  part  de  l'endosseur  de  transporter  la  créance,  et  ce  serait 
violer  toutes  les  règles  que  de  chercher  à  en  extiiiire  la  preuve 


DE    LA    PROVINCE    DE   QT'ÉIiEC. 


345 


ot  P.  1!)4; 
cour  iiiiV'- 

MlU'llt.  \'u\\ 

L'oilc  C'i\il 
ancc,  et  Ks 
U'iit,  (If  la 
-ir  vcn-ii  K' 
1  «lt''tt'iiiii- 
arliiti'iiirc. 
s  «lu  reste, 
iscnt.  Hii 
iliilnire  du 
oiri's.  mais 

.'t    eti'et,  et 

inaix'liaiiil. 
lonieiit  iii- 
prinoiiial 
point  ijui 
iiiiaiu  ne  le 
:  ]a  <liscus- 

l)Uis(Hl  ell 

lune  li'^a- 

,  sui-   l'art. 

sV'tenil  à 

t  cavfh»}, 

■j    exacte. 

lit  a]i}»li- 

iiiiie  lies 

seraient 

i   nmiii.s. 

■es  en  ce 

(_\intrat. 

•.  OKli^^'., 

icnt  (ju'il 

^J)|lrt  ]iai' 

arit'.  sans 

aurait  eii 

li(|Ue  pas 

•n    lilanc, 

'eeoit  va- 

l'il   y  ait 

un  autre 

OUililSSi- 

•ntiiin  lie 
ce  serait 
a  preuve 


n 


iliuio  intention  «lo  fj-arantir  la  dette.  Quant  à  dire'  (|ue  la  res- 
piinsaltilité  des  Intiuit-s  décoult'  de  leur  solidarité,  c  i-st  invo- 
i|ner  une  doctrine  nouvelle  que  le  code»  civil  parait  avoir  fait 
uaitre  et  tpii  est  vivcuieut  controversée.  L'erreur  de  cette 
doctrine  peut  provenir  de  ce  que  l'on  confond  des  co-oldigés 
si)li(laires  avec  di-s  c;iutions  indéfinies  qui  sont,  d'api'ès  le  code. 
responsables  de  tous  K-s  frais  encourus  n  l'occasion  de  la  eu-tte. 
à  compter  de  la  dénonciation.  Mais,  de  f.-iit,  roMieation  .soli- 
ilaire  n  implique  pas  plus  Vidée  de  cautionnement,  (pie  le  cau- 
tionnement n'implique  l'idée  de  solidarité.  C'ha(|Ue  oMii;é  soli- 
ilaire,  au  lieu  île  cautionner  pour  les  autres,  se  lie  lui-même 
peur  le  total,  tout  de  même  que  plusieuis  ]iersonnes  peuvt-nt 
rtie  cautii-ns  Ks  unes  pour  les  autres,  sans  aucunement  étn* 
siilidaires.  Dans  tous  les  cas.  si  c'i'st  à  la  loi  anglaise  qui  d>-- 
teruiine  la  respons^ibilité  des  endos.seurs  qu'il  faut  a\<iir  re- 
cours, il  ne  serait  Lrnère  lo^^ique  aloi's  f|ue  cette  loi  ne  les  tient 
]ias  responsables  de  c.-s  frais  en  leur  qualité  ilendosseurs. 
d'avoir  recours  à  un  autre-  système  de  loi  pour  les  tenir  ivs- 
poiisaMes  connue  S4ilidair<s.  et  ce  eu  vertu  d'un  raisoiuu-ment 
plus  ou  moins  hasjinlé.  lîieu  ]dus,  dans  l'état  actuel  de  notre 
législation  sur  les  Vàlk-ts  proini.'-soiivs,  si  les  endos.seurs  sont 
solidaires  ce  n'est  qu  «-n  vertu  du  droit  anolais,  du  même  dnàt 
i|ui  exempte  K's  endo».:-urs  de  toute  resjionsabilité  quant  aux 
Irais  réclamés  par  1  Apjielant.  Kn  conséiiuence,  ijuant  à  cett<' 
partie  de  la  cause.  l'Appelant  .soumet  connue  étant  bien  fon- 
dées en  loi  les  projx^sitions  suivantes:  l*-'  Un  endo.s.seim'Ut  e-n 
lilanc  n'iniliiiue  nullement  lintention  dt'  l'endosseur  ni  l'obli- 
i^ation  ([u'i!  a.ssunu'.  et  mie  loi  positive  seide  ])eut  dt-terminer 
leH'et  lie  cet  endossement:  2^'  aucune  loi  en  force  en  Canada 
Ile  porte  (|ue  le  propriétaire  d'un  billet  pourra  recouvrer  d'un 
iiiilo.s.seur  les  frais  du  irenre  <le  ceux  présentement  rt''ciamés  : 
:{^  Au  contraire,  la  jurisprudence  anolaise  est  contraire  aux 
]irétentions  de  l'Ajij^elant.  et  cette  juris])rudence  ist  la  loi  eou- 
fonuément  à  laquelle  le  jtréscnt  a]>ptd  doit  être  décidé.  (^Uiant 
aux  autres  point.s  soulevés  par  les  Intimi's,  ils  ont  prétendu. 
d  abord,  que  la  dénonciation  de  l'Appel  était,  dans  tous  les  ca-. 
filisolument  néct'ss.-iire.  et  <|Ue  cette  dénonciation,  n'avait  pa-> 
été  Faite,  ou  au  moins  qu'tdie  avait  été  mal  faite,  et  c'est  le 
point  de  vue  aelopté  par  la  Cour  iidérieure.  Vax  second  lii-u. 
(pi'eii  acquii'seant  au  Juçfement  dans  la  cause  principale  j>ar 
li'ipiel  é'tait  fixée  la  part  de  frais  à  la  cliaro'e  de  cliai-un  des 
souscripteurs,  l'ApjK'lant  avait  perdu  son  tiroit  «l'action,  si  tel 
droit  avait  jan\ais  existé.  En  conclusion  les  Intinu''s  si'conten- 
tii'ont  d'ajouter  que  la  Cour  Inférieure  a  trouvé  <|Ue  le  re- 
piielie  de  fraude  contre  les  Intimés  était  sans  aucun  t'oude- 
imiit.  Vax  jilaidant,  connue  ils  l'ont  fait,  ils  se  .sont  sans  doute 
exjiosés  à  des  frais  sur  leur  défense.   Mais  c'est  être  rii^oureux 
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à  l'cxtivinc  que  de  voiiloii'  qu'ils  soient  on  otiti'c  rcsponsnlili's 
lies  frais  de  la  ilôfcnsc  du  l'aiscur  du  liillct,  et  cela,  jioui'  iiiilli' 
autre  niisou  (|uu  i)ai'ee  (|Ue  leur  défense  et  la  sienne  se  res- 
semblent. 

Sir  L.  H.  La  FONTAINE,  .Tuoe  en  Chef,  (/J.sw'/?/ù'7?.s  :  Lad('ol;i- 
ration  all('i,nie  :  I""'  Ililletdu  cS  août  1S5!>,  ]iar  l'iei'rc  (1.  Ijcinoinc 
incnuisicrà  son  pi'opre  ordi'O  pour  s:^00  ]>a val il(>n  trois  mois,  va- 
leur rceue  ;  2'''  endossement  du  billet  le  même  joui-  ]iar  L(Miioiiii', 
à  l.atour  :  ]iuis  endossement,  1(>  même  jour,  ]iar  ce  derniei',  à  lli- 
baiid,  l't  enfin  endos-;ementpai' celui -ei,  le  même  jour  au  Demaii- 
deui-.  'V  WiWet  ]ii'ot;vsté  le  1 1  novembre  ISôO  :  4*^'  Action  inten- 
tée ]iar  le  Demandeur,  le  2-1-  novembre  lS5y,  contre  LeiiKiiiir 
T.atour  et  lîibaml,  à  la  Cour  Supérieure,  siégeant  à  Montréal, 
]-i(airle  lecouvrement  du  montant  du  billet,  et  rap)H)rta.ble  1(  .") 
déci'mbi'e  suivant:  ô*-'  A  cette  action,  exception  à  la  l'oriiic 
o]i]iosée  par  Lemoiiie,  fondée  sur  ce  (|ue  lui  Lemoine  aurait 
été  ei'ronément  désio-né  connue  menuisier,  tandis  (|u'il  aurait 
i\\\  l'être  lie  eontrncteui'  et  connnei-(;ant  :  (i  Cette  exceptimi  à 
la  forme,  maintenue  pai-  la  Cour  Supérieure  ;  appel  dece  juge- 
ment :  intirmation  d'icelui  par  ju^'ement  de  cette  cour,  le  S 
juin,  IS(!(),  et  ce  avec  dé|iens,  dont  distraction  fut  accordée;! 
I/'on  Dontre,  avocat  du  ])emandeur,  tant  en  Cour  Su])érieuvr 
(pien  Coui'  d'Apjxd  :  7"  Fi-ais  sur  l'appel,  taxés  à  VV.)  Ss  ;  ^'^ 
Copies  du  bref  d'apjxd,  ont  été,  réi;ulièrement  et  en  teui]» 
utile,  sie'niti(''es  à  Hemy  Stuart,  avocat  et  procureur  ail  l'ili'ni 
des  dits  Latoui'  et  Jîibaud  :  les  moyens  de  défense  eniployi-s 
par  l^emoine,  dans  son  exce]ition  à  la  forme,  étaient  c<innu,'^ 
des  deux  DétV'udeurs  en  cette  cause,  et  ont  été  ainsi  emjiloyés 
à  leiu'  vu  et  su,  de  leui"  Consentement,  pai'  suite  de  eonni\eiice 
et  collusion  entre  T^emoine,  Latoui"  et  Dibaud  ;  les  prései:ts 
])éfendeurs  eux-mêmes  ont  dans  une  exception  opposée  à  iii 
susdite  action,  employé  les  mêmes  moyens  de  défense  ([iii 
fjiisaient  la  base  de  l'i-xeeption  à  la  forme  de  Lemoine.  en 
ilisant  (|u"ils  n'avaient  pas  endos.sé  un  billet  fait  ]>ar  be- 
\\u)]\\v,  inenaiKirr  mais  bien  un  billet  fait  par  Lemoine,  coii- 
(l'iiclciir  et  '■(iriiiix'rrii i)t  ;  O*"'  Exécution  émanée,  le  (i  jtiillet 
|S(i(),  conti'e  les  meubles  de  Lemoine,  ]iour  les  frais  taxes 
contre  lui  sur  l'appel,  mais  la  vente  n'en  a  pas  eu  lieu,  en 
cons(''i|uence  d'une  ojipositioii  faiti'  ]»ar  Klizabetli  Laciviix. 
r(''clamant  la  ]ilus  erande  partie  des  nieubles.  Fi'ais  encouius 
parle  Demandeur  sur  cette  exécution  sont  île  112  Kîs  .ôd.. 
formant,  avec  les  dé])ens  taxés  en  a))pel,  tl42  4s.  (id.,  iM|ui\fi- 
lant  à  sKi.S  et  90  centins  :  10'-'  Les  J)éfendeurs,  i;'arants  nii 
cautions  de  Lemoine,  ])our  le  jiaienient  de  l'obligation  jaiiici- 
])ale,  .sont  tenus  de  tous  les  accessoires  de  cette  obliiratioii  et 
iiblieés  de  remboui'ser  le  Demandeui'  de  tous  les  frais  ijuil  a 
encourus  li'iritimemeut  dans  le  cours  de  l'instance  poni'  parve- 
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iiir  nu  iHTonvrciiiont  (In  iiioiitaiit  du  liillct:  11*"'  T^a  oniiduitc 
lies  |)(''l't'n(l('urs  vu  cette  occasion,  constitue  un  délit,  à  la  ré- 
jiiiration  du(|nel  Lenioiiie  et  les  denx  i)ivsents  l)(''i'endt'urs 
sDiit  ti'iius,  conjointt'nient  et  solidairement,  sons  forme  de 
(|(iiiiniao-cs-intérêts  ;  12'^'  Jjéon  Doutre  a,  ])ar  acte  iiotai'ié  du 
2-1- octol)fe  l(S(iI,  renoncé  en  faveui- du  Demandeni',  au  ])rivi- 
Yr'H'  de  la  distraction  de  frais;  j^''  Kidin,  le  Deiiiamleur 
(•(inclut  au  iiaiement  de  la  sonnne  de  Sl(jS.!)()  centins  ]iai- les 
Défendeurs,  covjointehu'iit  et  sDl'iilnn-viiicvt,  avec  intérêt  et 
1rs  dé])ens,  des(|uels  dépens  ses  ])rocureurs  demaiulent  distrac- 
tji  111.  Telle  est  la  sulistance  des  moy(Mis  em])loy<''s  dans  la  dé- 
claration du  Demandeur.  Les  deux  Défendeui's,  Latour  vX 
IHIiiUid,  comparaissant  ])ar  lîarnard,  ont  jilaidé  sé])arément  à 
1:1  présente  action,  mais  leurs  moyens  de  défenses  sont  ideii- 
tii|U('inent  les  mêmes,  et  plusieurs  de  ces  moyens  n'auraient 
pas  dû  être  présentés  car  ils  étaient  repoussés  pai-  la  cliosr 
jiie'iv.  Les  deux  seules  (piestions  (pie  nous  aNons  à  décidei' 
sont  celles  de  savoir  :  1'^  Si,  dans  res])('ce,  les  deux  endosseui's 
sont  tenus  de  rendjourser  au  Demandeur  les  frais  (pi'il  a  eii- 
cnurns.  en  appel,  sur  son  exception  à  la  forme  à  la  prenui're 
a.'tion  ;  S""' s'il  était  nécessaire,  pour  avoir  ce  recours  contre 
eux  (|ue  cet  appel  leur  fût  notifié.  Celui  ipii  se  rend  caution 
(11  termes  généraux,  dit  Potliiei',  ()hli<j(i.ti<)ii,  n"  404,  "  doit  au.ssi 
("tre  tenw  de;;  frais  faits  contre  le  principal  oMini'',  cai-  ces  frais 
sdiit  un  (K  ccssoi n'  de  la  dette  :  mais  il  n'en  doit  être  tenu  ipie 
du  jour  (pie  les  poursuites  lui  ont  ('!('■  (h'^noncées,  etc."  Cli.'iu- 
\iau,  sur  Cari'é,  condiattant  ro[)inioii  de  Jîonceiine,  de  IJoi- 
tard  et  de  lîériat  St.  Prix,  dit,  tome  1er,  (piestioii  ô;")-'), 
]i.  <i")4  :  Il  n'en  est  pas  moins  vrai  (pie  cette  nouvelle  cr(''ance 
des  (Ié]iens)  est  née  à  l'occasion  de  la  premi('re  (la  (•r(''anee 
|aiiicipale,  (pi'elle  est  venue  la  grossii'  pour  ainsi  dire,  et  il 
n'est  ]ias  Juste  (|Ue  les  avantages  (pie  le  ci'(''ancier  s'iHait  pri- 
initi\(iiient  rései'\(''S,  lui  soient  refusés  à  l'i'gard  d'une  aug- 
liieiitation  occasionnée  jiar  ses  déliiteui's  eux-mêmes.  Nous 
l"iisiiiis  donc,  en  deMnitive.  (pie.  lors(|Ue  la  condamnation  est 
solidaire  ]ionr  le  princi])al,  elle  doit  l'être  aussi  pour  les  (!('•- 
]i(iis."  Kodièi'e,  J)i'  lu  solidiirile,  n*"'  !).']  :  "  Le  ci'(''anciei-  est 
siiinciit  oliligé  d"ex|)osei"  des  fi'ais  a.\ant  dOlitenii'  son  jiaie- 
niiiit.  On  se  demande  alors  si  les  frais  exposés  contre  liin  des 
ilelàteurs  jieiivent  être  ré]»étés  eoiiti'e  les  autres.  Nous  ])en- 
s  iiis  i|u"il  faut  a])pli(|Uei'  à  ce  cas  ])ar  analogie  la  disposition 
(le  l'article  201  (i  du  Code  Civil,  ainsi  con(;u  :  "  Le  eautioiine- 
iiHiit  indéHni  d'une  oliligation  ))rincipale  s'étend  à  tous  les 
accesssoii'es  de  la  dette,  même  aux  frais  de  la  jireiiiii're  demande 
l't  à  tous  c(  ux  posti'-rieurs  à  la  d(''noneiation  (|ui  en  a  été  faite 
à  la  eautioii.  lii's  eo-d(''liiteurs  solidaires  non  actionnés  doixeiit 
l'ti'e  tenus  des   fi'ais  de   la  ]ii'emi('re    demande,   jiarce   (pie   ces 
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frais  CDiiiiric  les  intrivts   iiKirfitnircs  pcuNciit   C'trc   l'ficilcincnt 
]ir<'\Hs  et  (•alculi''s.  et  (|u'il  driiciid   de  clincuii  des  (li''liit(iii>  dr 
li's  |)r(''V('iiii'  l'ii    iMisMut  des   (itiVcs   ivcllcs    an   (•ri''aii('ii'i'.   Mh'n 
les  IVais  pdsti'i'ifiii's  à  la  prciiiirrc  di'iiiaiidc  pdinaiit  sV'liviià 
H  ili'S  .soiiiUK's  fort  coiisidri'alili's,  les  co-drhitcui's,  suivant  ikiii-, 
ne  doivent  en  être   trims,  <|u'antant  (|u'ils  ont  été  dirrctciniiit 
avertis  et   nus   en  dcmcuri'   par  la   dénonciation  'Hii  Iciic  'ii  a 
été  faite."  (  "e  ])rinci])e  a\ait  ét('' déjà  c'onsacr('',  ])our  ainsi  dir^'. 
]r,u'    l'ord.    de    I(i(i7,    tit.   N,    art.    14.     "  J^es  «^'arants  (|iii  >uc- 
eonilieront    seront    condamnés    au.v  <lépciis  de  la  cause    piiii 
ci]iale  </((   /ourdi'  lu   sininiKil'nni    seulement  et    non  de   ceux 
faits    au]iara\ant,  sinon    di'    re.\])loit  de  demande  oiiL;iuaiic  ; 
et    Jousse,    (lans    son    commentaire    sur    cet    ai'ticle,   ajoute  ; 
"  ("est -à-dire,  non-seulvuieiit  aux  dépens  faits  entre  eux  et  le 
garanti,  mais  eiicoi'e  en  ceii.x  faits   entre  K-   ^^ai'anti  et    le   ]),■ 
mandeur    orit^inaire."    C'était    en   (|U<d(pie   soi'te   (''talilir  ipi. 
les  dépens  iHaient  l'accessoire  du   ])i'im-i[;al.     I^n    matièiv  ilr 
pn\ih'\L;'e    sur    les    immeuliles,   les    dé])ens    encoui'us   pour    lr 
recouxrement    d'une    créance    sont    uns    en    ordre    a\(c    le 
principal    de    la,  créance.    Nouvelle    pi'euve  de   l'existence  iln 
])riiicipe   (|Ue    l'on    in\d(|ue.    <j),Ue     i'olilieation     de     déliiteuis 
soit   le    l'i'sultat    d  un    cautionnement   pur   vi  simpl(>,  entiai- 
iiant   solidarité    \is-à-v^s    du  ci'é   ncier,    ou  (pi'tdle   soit    le   ré- 
sultat   de    la   garantie    d'une   cession,    ti'an-;port,   ou  eiidusM'- 
nieiit   d'un   hillet  à   ordre,   entraînant  nécuss  urtimeiit  soliili- 
rité  vis-à  vis  du  ])orteur  du    liillet,    il    y    a    lieu    d'a])plii|Urr 
le   pi-inci])!'   dan-;    un    cas  comme  <lans   l'autre,  et  (Micore  avic 
bien  plus  de  raison  dans  le  cas  île  earantie,  (pio  dans  le  cas  ilr 
cauti<a)nement.    Dans  le  cas  de  cautiomieme   t,  la  solidariti'  se 
divise  lie  jilein  droit.  11  n'en  est  ])asdeménie  entre  endosseurs. 
Celui  (]Ui  a   dt''sint<''ressé    le    porteur  a  .son    recovu's   ctaitre   b's 
endosseurs  <|ui  le  ]ii'écèdent  et  le  tireur  ])ouv  le  rendiouisenieiit 
inté'^ral  de    la   créance.   "  Les   motifs   de   cette  différence  sont 
aisés  à  saisir,  dit   M.  jjoi'ienx,  dont    l'opinion  est  i  n    note  duis 
(di, niveau    sui'    Carré,  t   2,  p,  d7.    Les   divers   endosseui's   d'iin 
etiét   de    ciamncrcc    ne    sont    ]ioint   eni.;a!4'és    en    veitu    d  une 
olilii^ation  connnune,  mais  par   suite   d  une    puantii'    succes- 
sive.   Il   s'at^it  moins   entre  eux  de   solitlariti''   (lUe  de   "'arautie 
léciprocpie.    Cette   t,^arantii.'  est   de   droit  conninni   et    le  cmle 
de   counuei'ce  .^e    borne,   pour  ainsi   dire,  à   développer  à   cet 
éjirard    les    principes    ordinaii'es    du    droit  civil."     Le  poiteur 
])eut    clioisii',    entre    plusieurs    endosseurs,  celui     (pt'il    \eut 
poui-suivi-e,     u    il    peut    les  poursuivre    tous  par  la  même  ac- 
tion.   (Stat.     Pi'o\-.    :}d(!eo.  o,  c.  2).    \'is-à-vis    de    lui.   ds   Miiit 
tous  olilif^es  soli(Jairi'nu'nt,  car  envers    lui,  chacun    i  st  oMip' 
])our    le    total    du     billet.    L'action,   oriirinaireinent    intentée, 
l'a  été  contre    le  faiseur,  et  les  deux   endosseurs,  les   ])réseuts 
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|)rlriuk'urs.  La  poursuite  a  iloiie  été  dénoucéo  u  ces  dei'iiicrs. 
De  |)lus,  l'iiisi'urs  et  endosseurs  ont  tous  eonipuru  |'ur  K;  inêiiie 
IHucurcur.  Iiiipossilile  de  prétendre  .|iie  les  endosseurs  n'nnt  pas 
cu  coniiiiis.'-iince  d(;  1  ixce])tion  a  la  1  «nne  plaidéi,'  par  le  d(''l)i- 
teur  ])rinci})al.  Ini[)(jssii)lu  de  prétendre  de  niénie  (pielle  n'a 
|iiis  été  faite  de  leur  consentement,  piiis(|u'ils  ont  eux-mêmes 
eiiiplo^'é  le  mémo  moyen  ilans  um;  de  leurs  exceptions.  Du 
reste,  il  leur  était  lilirt-  de  mettre  à  profit  la  dénonciation  (pii 
leur  avait  été  faite  de  la  deuuinde  ;  ils  pouvaient  empêcliei"  la 
|iiésentation  de  l'exception  à  la  t'ormii  ;  ils  pouvaient  dt'sin- 
tére.'-sv-.r  le  ci'éancieren  le  remlioursa)it,  ainsi  (ju'il  élait  de  leur 
(le\oir  de  lel'aii'e:  la  boiuie  foi  devait  les  y  [)orter,  mai^  li 
iiKUivaise  foi  l'a  emporté.  Le  créancier,  en  contestant  cette 
exception  à  la  foi'me,  a  été  oiili^é  de  e  faire.  En  ajipellant  du 
junvnientde  ])remière  instance,  (|ui  avait  maintenu  cette  excep- 
t  (iii,  il  n'a  fait  (pie  ce  (|u'il  devait  faire,  {puisqu'il  a  eu  i^'ain  de 
cau>e  en  appel,  Impossible  «le  dire  (|Ue  les  endosseurs  n'ont  jkis 
cil  connaissance  de  lappel,  ]iuis(iu'ils  étaient  dans  la  cause.  J)u 
plu-,  le  bref  d'ajjpel  aété  siniiilié  au  procureur  des  l>éfendeurs. 
Cette  sii^nitication  était  sutlisante  pour  doinierà  Lemoine  con- 
naissance de  l'appel  de  'uanière  à  l'obliger  ii  comparaître,  ou  à 
mettre  le  civancier  en  état  de  pi'océder  valablement  sur  l'apjjel  ; 
elle  ilevait  donc  être  sutHsante  pour  donuei-  aux  deux  autres 
Dél''  ndeurs  la  même  connaissance.  Cette  sinnification  leur 
i'()innis.sait  l'occasion  d'arrêter  ra])pel,  et  partant  les  frais  sur 
cet  ai)pel.  Ils  n'ont  pas  juo-é  à  propos  de  le  l'aire.  Ils  doivent 
donc  en  subir  les  consé(|Uences.  A.  mon  avis,  les  dépens  exposés 
par  le  ])i  mandeui'  l'ont  été  de  bonne  foi  et  par  suite  de  la 
nécessité  dans  huiuelle  la  conduite  des  Défendeurs  l'avait  i)Iacé. 
Si,  pour  avoir  .sou  recours,  il  devait  y  avoir  dénonciation,  cette 
ilciionciation  a  eu  lieu  11  y  a  eu  concert  et  collusion  de  la  ])art 
lies  ti'ois  Défendeurs  da;is  la  présentation  di'  l'exception  à  la 
fenne.  Les  deux  endosseurs  y  ont  partici[)(''  darrs  lu  l)ut  de 
nussir,  par  ce  moyen  à  fairvï  toinher  Taetion  du  Demandeur. 
A  ce  point  de  vue,  celui-ci  a  raison  de  diiv  qu'ils  se  sont  rendus 
coupables  de  déli;.  l^e  ju^'eineiit  attaiiui"  atlii-me  deux  propo- 
sitions, la  pi'emièi'c  «pie  le  ])emandeur  aurait  dû  dénoncer  au.x 
Défendeurs  (les  endo.sseurs,)  l'appel  })ar  lui  interjeté,  la 
ili'uxième  qu'eu  cas  de  concert  et  collusion  ourdis  entre  eux  et 
Lemoine,  ils  auraient  été  tenus  responsables  des  suites  des 
plaidoyers  de  Lemoine.  N'ayant  pas  l'ait,  dit  le  junement,  ce 
ijui  est  renfermé  dans  la  première  [)roposition,  et  n'y  ayant  pas 
'le  preuve  du  concert  et  collusion  (pie  leur  avait  iin[)utés  le 
Demandeur,  i^ain  de  cause  est  donné  à  ces  D(''fendeurs.  L'atlîr- 
luation  de  ces  deux  propo.sitions  contient  celle  d'uno  autre  pi'o- 
position,  c'est  (pi'eii  loi,  il  y  aurait  eu  respon.sal)ilité,  chez  les 
Défendeurs,  pour   le    remboursement  des  dépens  en   (juestion, 
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si,  en  i'iiit,  il  y  avait  eu   ili''ii(»iieiatii>ii   de  l'api»'!    et  {tiviivr  ,!,■ 
concert  et  collusion.  Si  la  l'i'sponsahilité  léj^Mle  ne  pouvait  ii.is 
exi.ster,  à  (juoi  lion  a.ssi^ner  pour  motifs  du  jugoMient,  le  il/'laiii 
(le  dénonciation  <le  l'npjjel,  d'un  côté,  et  ralisenc(^  de  p'-i  iivii  (|(. 
concei't   et  collusion,  de  l'antre.    Dans  h;  cas  de   non-re>p(jnMi- 
liil.té  h'Ljnle,  c'eût   été  doniirr  des  l'aisons  ])our  soutenir  nin 
propo.sition   inian'inaire   (pu,  non  seulement  «lans  cette   livpu- 
tlièse,  n'aurait  ])as  été  filiiiiiiée,  mais  même  aui'ait  éti''  di'cliui'i! 
par  le  ju^c  ne   pas  pouvoir  exister.    Ijc  juiiv,  en   )tssi(^r|ij,iit  co 
deux  motifs  connue  l)aso  de  son  ju^rment,  a  décidé  fn  i'<iil  ,•  ,  t 
il  a  eu  raison,  si  son  appréciation  des  faits  le  conduisait  à  cctti' 
conclusion.    Mais,  toujours  cst-il   qu'en    princijie,  il  a  ,idiiii>  la 
responsabilité  lé-pde  des  endosseurs,  ("est  le  point  principal  i|i' 
la  iliscussion.    .Ir  n^•   pense   pas   (pi'il  eût  pu    fairi'  autri'im  nt. 
Dans  l'appréciation  des  faits,  je  diffère  d'avec  l'iionoralile  jui^u 
de  1ère   instance,  .l'ai  d(';J!i  dit   (plu  mon   o|>ini(  n   ('tait  (|u'il  v 
avait  eu  dénonciation  de  rap]iel,  et  niêiiie  concert  et  collusion 
eiitn^    touti's    les    jiarties    Défenderesses,  et  ipie  des    ])ieCis  au 
dossier,  la   ])reuve   pouvait   en    être    inféi'ée.    J)es  auteuis  diit 
ap])orté    comme  tempérament  à  la  responsabilité  des   olili!;i''> 
solidaires  (|nant   aux    d(''pens,  (pie  les  ])oursuites  leur  fussent 
dénoncées.    .Mais  ils  n'ont  prescrit  aucun    mode  particulier  du 
faire  cette  dénonciation.  Il  sutlit   donc  de  les   en  avertir  et  (le 
les  mettre   en   dfmeure,  et   rien  n'em[)èclio   (pie  cela  .se  l'as>c 
extra  judiciairement,  aussi    liieii   (pi'eii   justice.    L'objet  ist  di' 
mettre  les  olilinés  solidaires  en  état  de  prévenir  les  poursuites, 
et  par  cons(''(pient  Ks  il(''pens.  en  leur  fournissant  l'occasion  dt; 
faire  au  porteur  des  offres  réelles.   Pour  cela,  l'avis  extra  judi- 
ciaire rem[)lit  le  rnènn!    but  (pie  l'avis   en  justice.    Mais  ici,  la 
dénonciation  a  été  faite  en  justice  ;  les  deux  (.dido.s.seurs  étaient 
en  cause   avec  le  tireur,  lorstpie   le  jugement   dont   il  y  a  i  u 
a]ipel,  a  été  rendu.  Si  l'on    admet  (pi'en  autant  (pi'il  s'a;,nt  di  s 
•  lépens  en  cour  de  1ère  instance,  il  y  a  eu  (h'nonciation,  l'.ippel 
par  la  suspension  (pi'il  a  opérée  du  jun'ement,  n'a  fait  (pie  con- 
tinuer l'instance   du  jirocès,  et  par  cela  même  la  d(''nonciatii>n 
a  continué    jus(pi'au    ju^'eiuent  en  ap])el    (pii  a   déboute    1V.\- 
ception    à    la    forme.    Tout    cela    a  l'U    lieu    au  vu    et    .lU   su 
des    deux    endosseurs.    On    dit    (pie    Mr.    Stuart    n'était    pas 
tenu    de    faii'e    connaitre    aux    deux    endo.sseurs    le    fait   de 
lapind  interjet(''  par  le  débiteur  princijial,  \o  faiseur  du  billet 
])uis(pie  ce  n'était  pas  leur  exception  dont  il  s'aiii.s.sait.   Il  ni( 
semble  (pi'il  faut  di.'e  tout  le  contraire,  Mr   Stuart  était,  dans 
la  cau.se  ()ri^•inaire,  l'avocat  des  [irenners,  comme  il    l'était  du 
dernier.   De  ]>lns,  les  endosseurs  avaient  fait  une  (■xceptioii,  (a'i 
le  même  movcn  (dait  eiiii)loV(''.    Il  était  donc   du  devoii'  de  ds 
eiido'-seiirs  t\v  s'informer  de    l'état  de  la   cause,  et   de  celui   île 
Mr  Stuart  de    les  l'ii  instruire.   <^)uelle   raison  avons-nous  de 
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jiii  ^illiHT  (Hic  (;c  devoir  un  pas  ('tt'  iTiiipl 
tiiiiiciin'iit.  (  "('  scrnit  l'fiirr  injuiTÙ  Mr  Stiinit  ijur  «le  pii'siiinci' 
i|iiil  uuniit  hiissi' SCS  clients  ibiii-  riniioraucc  d'iui  pmci-dé,  (nii 
lUiiit,  d'un  côte,  l'ctlct  de  ('(iiitiinier  l'iiistance  inèiiic,  c'cst-à- 
ilii'e  le  |)i'()cès,  et  (|ui  de  l'iiutrc,  pouvait  avoir  celui,  coimiic  il 
l'îi  eu  réellcnicut,  lie  faire  jtroiioncer  un  ju;;enient  iiilii'uiatit:' 
>lii  jui;'ciiicnt  rendu  oi'ii^iuaireiiicnt  sur  l'iustauce.  Il  me  seiidilc 
teiit  naturel  lie  conclui'c  i|Uc  la  connaissance  du  l'ait  de  l'appel 
a  du  être  donné  par  Mr  Stuart  à  >es  clients,  et  (pie,  comnie 
aucun  mode  particulier  de  diMioiiciation  n'est  jn'csci'it  à  cet 
t'^ard,  les  endosseurs  ont  dû  rccevoii'  un  avis  sutiisant  du  l'ait; 
avis  (pli  les  constituait  eu  demeure  de  mettre  lin  à  la  cliicaiic 
faite  par  le  d/liiteiir  ])riucipal.  ]i';i])pid  (''tait  ni'cessairc  ])our 
i|ue  le  porteur  du  liillet  eut  eain  de  cause.  Les  frais  (pi'il  a 
riicourus  sur  cvt  a])pel,  ('taiciit  des  fi'ais  n(''Cessaircs,  et  ont  été 
ii'L;ulicrpnient  taxés  comme  tels.  Ils  sont  un  ac(;essoire  de 
1  i)Mi!4'ation  du  délateur,  et  l'accessoire  est  de  même  nature  (jue 
Ir  principal.  Les  cndos.scurs  sont  tenus  .solidairement  l't  inté- 
gralement envers  le  porteur  au  indement  du  princi{)al  et  de  ce 
i|ui  en  est  l'accessoire.  C"lia(|Ue  eiidosseui'  garantit  la  ci'éance 
C'est  ))res(pie  toujours   sur  la  foi  du  deiiut'r  ci 
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iiteur  accepte  la  cession  (pie  cet  endossement  comporte.  Si 
le  faiseur  du  hillet  est  in.sulvaMe,  s'il  faut  le  pcairsuivre;  si, 
Ijuursuivi,  il  fait  une  cliicano,  ce  .sont  là  des  c()iisé(pienees  (|Ut! 
les  endosseurs  devaient  et  ont  dû  m'-ccssairciiient  prévoir  lois- 
(|U  ils  sont  veinis  s'adjoindre,  \y.\v  leur-:  endossements,  ;i  l'ohli- 
U'ation  ])rincipale.  Ces  conséipieiices,  ils  doivent  les  supi)orter, 
|iiiisiprils  n'ont  pas  voulu  les  prévenir.  Dans  le  système  con- 
tiaire.  un  délateur  insolvalile,  (pioi(pie  ayant  pour  endos- 
seurs des  cautions  sutll.santes,  pourrait  n'^ussir  à  détour- 
ner .son  créancier  de  faire  un  rec<aivremcnt  effectif,  par  de 
fau.\  frais  ipie  ses  cliicain's  entraincraieut.  Si  ce  .syst(''iiie  doit 
être  suivi,  (pic  deviendra  la  lionne  foi,  <pii,  avant  tiait,  doit 
replier  dans  le  comnu'rce,  «pie  l'on  a  même  .souvent  dit  être 
rallie  du  commerce  ■  (^)uc  deviendra  la  coiiHancc  (pie  cette 
liiiime  foi  aura  pu  inspirer  au  ciN'ancicr,  si  ])lus  tard,  les  d(''lii- 
teurs  peuvent  s'en  jouer  selon  leur  caiirice  '  Klle  ne  sera  plus 
i|U  un  pièffc. 

.Mi:i!i:i)l'l'll,  J.  :  "  The  ])retcnsions  of  Appellant  are  tliat  tlie 
eiidorser  of  a  note  is  to  lie  reearded  as  a  surety  ichIkih,  and, 
tlhi'efore,  tliat  lie  is  to  be  lield  iialile  for  tlie  costs  madc  ae'ainst 
tlie  maker  of  a  note,  wlio  is  to  lie  rcL^ardcd  as  tlie  princi[ial 
iltlitor.  Now,  assumiim-,  for  the  sake   of  arL;nment,  (and   ]  e\- 
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no  opinion  on  tlie  point,)  tliat  sucli   is  tlie  case,  still    tli 


utliorities  citcd  estalilisli,  I  tliink,  lievoud  doulit,  tliat  a 


(■<ni- 


I, 


cannot  lie  made  liable  for  tlie  co.sts  oï  proccediiies  ayaiiist 
tlie  principal  delitor,  uniess  the  aiatlon  wus  duly   notiiiecl  of 
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sndi  ])i'n('('('(liiins.  'l'iic  ciists  .sou^^'lit  tu  lu'  rccovcfcd  in  tlic  fusc 
lu  l'on •  us  aiT  tlir  costs  ol"  un  )i])])('nl,  in  wliicli  tin-  l'iaiiitid"  iii 
(lie  (•«lui't  Ik'Imw  wns  A|)|H'lliint,iui(l  Lfiiiniiic  wiis  Ki-sponchnt  ; 
tliu  /nulLiiiifnt  CDUipliiiniMl  ot' hcin-f  a  jiidi^niicnt  l'rndcivil  l.y 
tlir  Supcrior  ("oiii't,  «m  an  cxcciitinn  as  to  l'orni  l'yli-d  l.y  \J- 
nioinc,  in  a,  case  in  wldcli  Apiidlant  in  tlic  prcscnt  case  wns 
l'iaintlir,  and  Lcnioini'  and  tlic  Kcspondcnts  in  tliis cause  w.iv 
Défendants.  Mi'.  Stnai't  liad  a|i])eareil  as  attorney  l'oi'  l!e>|  lU- 
dents,  and  t'or  Leninine  in  tlic  Suiierior  ('«airt,  and  nu  tlie 
occasion  ol"  tlie  appeal  l)y  tlie  présent  Appellant  I'immi  tlie  ]\\i\>j;- 
nient  reiidereil  a^'ain^t  luni  and  in  l'avca'  ol'  Leniniue. 
Notice  ol'  tlic  appeal  was  scrvcd  upon  Mi'.  Stuart  as  attoiinN' 
l'oi'  ail  tlic  pai'ties  l'oi'  wlioni  lie  liad  so  appcnfeil  in  tli'' 
Suix'i'ior  Court.  Notice  ol'  any  ])i'oci'c(lini>'s  in  tlie  (.'n^r 
in  tlic  Sujicrior  ('(an't,  in  wliicli  Mr.  Stiiart  liad  appejiivil, 
could  ol'  ('(airsi'  lie  scrvcd  upon  liini  l'or  tlic  jiai'ties  t'or  wlinm 
lie  liad  appcarcd  :  liut  tlic  l'act  tliat  .Ur.  Stuart  liad  aiipeaivd  i'(,r 
tlic  llcspoiidciits  in  an  action  in  tlic  Superior  Coui't,  lirouelit  hy 
tlic  présent  A])pellaiit  acainst  Leiiioinc  and  lîcspondciits  L.itoiir 
and  niliaiid.  did  iiot  c'ivc  to  Ah'.  Stuai't  any  rif^lit,  nur  iiii|inse 
upon  liiiii  any  olilination,  to  a  et  l'or  Latonr  and  lliliaiid,  ncr 
to  rcprt'scnt  tliem  in  anotlier  court,  naiiicly,  in  tlic  Court  ol' 
Apjicals,  in  an  a])pcal  lictwecn  lîouclier  ami  Lcinoinc  :altlioii^li 
tliat  appeal  liad  its  oi'io'inal  in  tlic  action  in  tlic  Supeiior 
Court,  alrcatiy  nicntioiicd.  A  wi'it  of  ajipcal  niay  under  n 
spécial  rulc  ot'practicc  of  tliis  court  (tlic  Stli)  he  ser\c(l  u|iiiii 
tlic  attoi'iicy  oF  tlic  llcspondcnt  in  tlie  court  liclow  ;  luit  lin' 
présent  licspondciits,  Latour  and  Hiliaud,  wcrc  imt  lies|Min- 
dents  in  tli  ■  appeal  upon  wliicli  tlic  costs  iiow  sou^lit  tu  li" 
reco\crc(|  wcrc  niadc  :  and  tlicreforc  tlie  rulc  of  jiractice  tn 
wliicli  1  liaNC  advcrti^d  is  iiia])])licalilc  to  tlic  ]ircscnt  c.im'; 
ami,  if  tliis  ca.sc  lie  considcrcd,  ii'rcspcctivc  of  tliat,  i  ciiii 
sec  no  i;round  l'or  sayinn'  tliat  tlic  service  of  thc  iintic( 
in  (jiicstion  ujion  .Mr.  Stuart  can  bc  lield  liindin;^'  u]inii 
tlic  présent  Resjiondents,  Latoui'  and  IJihaud.  Cpoii  tin 
wliolc,  it  sccnis  to  nie  tliat  Mr.  Stuart,  as  tlic  attninry 
of  Hcs]iondi'nts  Latour  and  J^iliaud,  in  thc  case  in  tlie 
Suiierior  Co'irt,  liad  no  more  power  tlian  any  <»thcr  iiieinlMi' 
of  tlu'  Itar,  or  inilccd  tlian  any  pcrsoii  not  a  niciiilicr  of  tln' 
liar,  to  recci\-c  a  notice  of  thc  appeal  institutcd  hy  thc  jiresiiit 
A])ii(dlant  fi'can  tlic  juil^'iiicnt  l'ciidcreil  a^-ainst  hini  and  iii 
favour  of  Leiiioinc  ;  and,  on  tliis  cronnd,  wliich  is  ir.  cti'i et 
thc  iirst  rcason  assii;ned  in  tlie  judy'iueut  of  the  Ccnu-t  IhIuw, 
r  think  tliat  indûment  ouj^'ht  to  lie  coiiiirnicd.  As  to  tli.' 
prctciision  on  thc  pa,i't  of  7\[)]i(dla,nfc  that  thc  exception  ')  /'' 
forme  which  i^ave  l'i.se  to  the  costs  in  question  was  fyldl  iii 
pursuance  of  a  consjtii'acy  hetween  llespundeuts  and  Lciiiciin'. 
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t(i  ili'ftut  tlic  just  clniiii  of  Appi'llant,  I  iiinst  siiy  it  appciirs 
lu  me  ti)  lie  iiltouftlitT  witliout  t'oumliitioii.  Hy  tlic  l'xccjjtion 
i)  lii  j'oriur   iii  tnu'stioii,  Jj»'iiiiiiiii'  nlh'^'cil   tlmt  lie   liiul    liccn 


(■iiuncously  stylfil  a  joinci-,  /y/f/M'/sur,  whcrciia  lie  \vns  iii 
tnitli  II  cnntiiu'tor  ninl  trader,  aiid  RcsiMindciits  availcd  tliciii- 
sclvcs  ut'  tlic  saine  yiouiid  of  deft-iu'c  in  tlicir  plcndiiins.  Tlu> 
(•Ncci)tii)n  à  1(1  fiiniic  so  t'vlcd  \>v  Ijciiioiiic  was  siicct'ssful  in 
tlic  (  'ourt  liclow  :  liut  tlic  jiulj^nicnt  niaintamin^f  it  was  i-cvcrs- 
(il  liy  a  judj^nicnt  <»t'  tlic  i'oiirt  of  Appcals.  Tliis  is  ail  tliat 
wc  kni)\v  of  tlie  exception  //  l<i  Joniif  in  (|Uesti(in,  and  I 
iiiilK'  caiinot  tiiid  in  tlie  tacts  conincted  with  tlu'  t'vlin<r 
iiï  tliat  exception  as  proved  in  tins  cause,  any  t^'round 
t'(ir  sayin;;'  tliat  tlie  t'yliiij;'  of  tlie  exception  was  tlie  lesult 
lit' a  coiispiracy.  ]t' ail  tlic  Jndj^es  liad  concmi'ed  in  rcjectinj^ 
tlie  exception,  tlierc  would  lie  irason  l'or  snpposinj^'  that  it 
uiinlit  not  to  liavc  liecii  f^'le*!.  But  wlicn  it  is  liorne  in  niind 
tliat  tlie  learned  Jud^e  in  tlic  Court  bclow,  and  onc  of  the 
.lud^i's  ot  tliis  Court,  tliouglit  tlie  LXCcj)tion  well  foundcd,  it 
scoiiis  to  nie  tliat  we  are  bound  to  prcsunie  tliat  tliei-e  was  at 
Icast  prol  aide  cause  l'or  tlu'  t'yliuf^  ot'  tli(;  t-xception  :  and  it'so, 
we  caiinot  ri'gard  the  t'ylinj^  ot'  tliat  exception  as  évidence  ot' 
il  c(iiis])iracy,  or  as  évidence  of  a  culpable  proceedin^r  of  any 
kiiiil  on  tlie  part  of  Lenioine  an<l  Respondents  wliicli  mij^dit 
tn  liave  tlie  etf'ect  ot'  sulijecting  Respondents  to  tlie  costs  of 
tlif  appeal  sul)se(|uently  instituted  oy  présent  Appellant,  and 
tluicl'ore,  as  to  tliis  paii  of  tlie  case,  I  can  liave  no  hésitation 
in  cdiitirniing  that  part  of  the  jud<i[nient  ol'  the  Court  Itelow 
wliicli  déclares  that  Appellant  liad  failed  to  prove  any  con- 
11  rt  or  collusion  betwiîen  Lenioine  and  Respondents,  wliich 
ciiiilil  hâve  the  ettect  of  suhjecting  Respondents  to  a  condcni- 
iiatioii  in  the  présent  cause. 

MoNDEI.ET,  J.  :  "  Di'ux  (|Uestions.  lu.  Deux  Défendeurs  en 
Cdiir  de  1ère  instance,  poui'suivis  coninie  endosseurs,  conipa- 
lai.Nsant  par  le  même  avocat  (|Ue  le  tireur,  mais  plaidant  sépa- 
n'iiieiit,  comme  lui,  une  exception  à  la  forme,  sont-ils  par  là 
iiHiiie  |iassil)les  des  dépens  d'appel  aux(|Uels  est  tenu  le  tii'eur, 
(•nuire  (|ui  seul  est  interjeté  apjiel  du  jui^emeiit  de  la  coui-  de 
biv  instance,  (|ui  maintient  cette  exception  ?  2o.  Cette  res- 
imiisabilité,  (|uant  aux  dépens  en  ajijii'l,  si  elle  s'attache  aux  en- 
iliissiiu's  dans  l'espèce  proposée,  ]ieut-elle  être  déclai'ée  contre 
fux,  à        ' 


la  lin 


moins  (jue  l'appel  ait  été  dénoncé  aux  endosseurs  !'   .Sur 
mière  question,  il  me  paraît  (jiie  par  des  motifs  et   di-s 
ciiiisiih'ratioiis    de    prétendue    écpiité,  l'Appelant    arrive    bien 
tuitt  rient  mais  bien  jieu  loni(iuenient  à  la  conclusion  ipie 


■s  endosseurs,  Défendi'urs  en  cour  de  lèri!  instance,  mais 


au- 
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nient  parties  à  l'appel  (|ui  n'a  été  interjeté  ((ue  contre  le 
tiiviir  sont  jiassiblcs  des  dépens  sur  une  procédure  à  la(iuelle 
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ils  n'ont  fiucuiR'niont  i)ris  part.  T^a  l'iiison.  la  justice,  et  'li--i.i:^ 
ménir  i"t''(|niti''  dans  li'  sens  (luOii  rmti'iid  si  souNcnt,  mai-  -i 
\)rn  CDrivctcincnt,  rL'})<)nsscnt  la  prétention  de  rA])|iclaiit. 
('onmn'ut,  en  efi'v-t,  ])i'ut-on  en  raison  dire  (pic  de  simplis  •■\\. 
dosseurs,  (pii,  en  ap])osant  Icni-  sii^natnrc  à  nn  liillct.  iinm 
jamais  soniji''  à  autre  chose  (pie  de  s'olilii^'ei'  au  paiement  'lu 
liillet,  peuvent-ils  anjourd'liui  comprendre  (pi'ils  ne  sont  a>'-ii- 
jettis  a  :  paiement  di's  dé])ens  d"un  a])]>el  ([u'ils  n'ont  pa-  iiit'M- 
jeté  et  aui|Uel  ils  n'ont  en  aucune  manière'  (pielconijUe  parti<'i- 
])é  i  Je  le  demande,  serait-il  même  raisoinialile  de  leur  t'.iiiv 
jiayer  les  frais  encoui'Us  en  cou;-  de  1ère  iirstance,  si  le  tiri m- 
seul  eût  i'W'  poursuivi  :'  .l'ajoute  (pie  non  seulement  ei'la  in  -t 
])as  conforme  à  la  raison,  il  y  n  plus,  cela  n Cst  pas  ju-tr 
D'ahord  ce  (pli  est  contre  la  l'aison,  n'i  it  pas  juste.  Hn  sccmiii 
lieu,  l'Appelant  s'a''unl>i(|ue  l'espi-it  peur  établir  les  rapimit- 
entre  la  caution  ordinaire  et  l'endosseur,  et  de  suite,  il  saub-  ;i 
pieds  joints  et  arrive,  aux  di''pens  de  la  ioi!,i(pie  et  du  raismi- 
nemeiit,  à  une  fausse  conclusion.  (^)uant  à  la  ])rctendue  i''i|uiti' 
à  hupielle  il  est  si  facile  de  recourir,  lors(pi(;  la  loi  n'appui' 
])as  une  tln''se  (pielconipie,  il  me  sera  j)crmis  ici,  connue  sou- 
vent en  d'autres  circonstances,  de  me  mettre  en  i;arde  cnutiv 
Cl"  fantôme  (pli  se  ré.sout  en  réalité  ])our  ceux  (pli  ^'é'cartiiit 
de  la  \'oi(.'  UValc,  rt  ^'imaginent  l'avoir  saisie,  lors(prils  Mmt 
eneoi'e  à  la  ])oursuit(^  d'une  ondire  et  d'une  clnm('re.  ,lr  n'ni 
(pi'uii  mot  à  dire  des  nomhivuses  autorités  ipi'on  a  citiT-, 
Aucune  d'elles  ne  touclie  à  la  (picstion.  Kussent-elles.  .ni 
reste,  atteint  le  point,  ce  (pie  je  nie,  (jUe  seraient-elli's  alni- 
sinon  de  simjiles  expressions  d'opinions  d'auteui's.  (pu  tout  ;iii 
plus  ont  en\isai.!,é  la  iptestion  des  dépens  en  cour  de  l('re  iii>- 
tance  où  la  caution  a  été  jiartie  au  proc('s,  mais  n'a  pas  dit  iih 

mot  de  l'espèce,  je  VeUX  dire,  tUI  a]i])el  îMKpIel  les  emlc  i^-rin- 
iidnt  l'ien  eu  à  faire  i  Sommes-nous,  au  reste,  tenus  de  li\ivr 
notre  intellie'eiice  et  nos  opinions  à  celles  d'auteurs  i|in  iir 
s'appuient  pas  même  d'un  texte  de  loi  ?  Allons-nous  ainsi  dé- 
cider les  causes  à  coup  de  dictioiniairc  ?  Assurément,  ce  in-t 
là  ni  h;  fait,  ni  la  mai'(pie  du  jurisconsulte.  2o.  La  secmiiir 
(piestion  est  (piaiit  à  la  dénonciation  de  l'appel,  ('omiinni 
peut-on  séi'ieusemeiit  pr(''tendre,  en  raison  d'al>ord.  (pie  parer 
(pie  les  deux  endosseurs  ont  em]iloyé  le  même  avocat,  et  eut 
plaide  (w'/'" ''''""'"'* '''^  """'""'■'^  moyens  d'exceptions  à  la  fnriiir. 
en  i'(}ii  r  <lf  lôr  i  n-sla  iicc.  ils  ont  ete  |)ar  là  même  iidorims  /<- 
fidh'tiiiul.  (|Ue  le  poi'te'ir  «levait  inteijeter,  et  a  de  fait  iiiterji  t'' 
appel  i  11  sullit  d'é'iioncer  une  ])areille  priHeiition.  ]»our  la  f.iii'' 
apprécier  à  sa  juste  valeur.  Il  rue  parait  eneoi-e  Men  plu-  >\r- 
raisonnalile  et  injuste,  de  présumer  connivence,  complot,  fiaiiili' 
de  la  ]iart  des  endo.s.seiirs  et  coo])ération  à  l'interjectii'U  ']<■ 
l'appel  <le  la  part  du  jjorteur.     Si  dans  un  cas  où  il  s'aeit  d  in 
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tii'|it'llîiti(iii  ■  judifiîiiiH'S,  dv  (léiioiiciations,  f>ii  peut  du  la  sorte, 
raiMiiiiicr,  et  ijui  pis  est,  foixlam  iicr,  il  faut  avouer  i|Ue    nous 


ai 


nous  une  jurispruiU'iice  i|Ui  péchera  heaucoup  plus  par  l.e.x- 
cfs  lie  1  arliiti'aire.  i|Ue  par  celui  de  la  lo!4"i([Ue.  Oh!  dit-on, 
M.  11.  Stuart,  était  l'avo'-at  du  tii'eur  et  dvs  en(k)sseurs,  en 
cdUi'  de  lèi'e  instance,  et  vous  en  concluez  qu'il  (!Ût  été  autori- 
.-1'  à  l'ecevoir  une  «lénoiiciation  faite  aux  deux  endosseurs,  (pii 
lie  sont  pas  Apjx'lants  et  <|ui  sfait  pai'faiteuieut  étran<rers  à 
l'appel!  Ceci  est  telleuieïit  insoutenalile  (pie  la  mention  seule 
i\f  ce  jiaradoxe  suHit  pour  le  faire  api'i'covoir  de  suite.  Etes- 
vnus  liien  cei'tain  (pie  iiH''nie  \  is-à-\is  du  tireur.  Défendeur  en 
cdur  de  1ère  instance,  la  dénonciation  (dans  le  cas  où  il  fau- 
iliait  lui  en  fair"  une)  serait  légalement  faite  à  M.  Hy.  Stuart  ? 
Si  \()Us  l'êtes,  moi  je  ne  le  suis  pas.  Je  ne  m'étonne  plus  (pie 
faute  d  leilleures  laisoiis  pour  établir  (pie  les  endosseurs 
mit  re(;u  »  t  reconnu  l'appel,  et  (|u'il.'^  ont  agi  avec  collusion  de 
concert  avec  le  tireur,  on  ait  l'ecours  à  l'exjiédient  d"(;(piité, 
ipi'ils  ont  dû  le  savoir,  car  ils  a\aient  employé  le  même  avo- 
cat. En  dernitM'e  analyse,  de\ant  sinc(Mvment  avouer  ijue 
malgi-é  tous  mes  efforts,  je  n'ai  pu  me  rendre  aux  raisonne- 
iiniits  que  l'on  a  faits  au  l)ai'reau.  pour  faii'c  infirmer  le  juge- 
iiii'Ut,  je  me  contentei'ai  de  déclarer  que  je  pi'éfèr'-  adopter  les 
motifs  .sti-ictcment  logiques  et  sci'Upuleusement  en  liarmonie 
avec  les  faits  de  la  cau.s(;  de  la  cour  de  1ère  instance,  dont  je 
-uis  d'avis  (pie  le  jugement,  liieii  fondé  en  loi  et  en  raison, 
ilevrait  être  contii'mé." 

.Ingemeiit  confirmé.     (U  <I.  p.  2GÎ).  ) 

DoITHH  et  J).\<>is'i',  pour  rA])pelaiit. 

Kd.MLM)  n.VUNAUl),  poUl-  le:.  Intimés. 


ORDER  TO  WITNESSES  TO  WITHDRAW. 

Coiitroi'  (^)i;i':kn's  lîr.xcii,  ox  Ai'pkai-  kiîo.m  tue  Sri'Kinoii 

C(->rUT,  DlsTIMiT  OV    MoNI'liK.M-, 

Montréal,  Ist  September,  1S()2. 

(  oiaiii  Sir  L.   11.  L.MoNTAiNi:,  Hart.,  Cii.  .T.,  Avr.wi.v,  J.,  Di '- 
v.\L,  .1.,  MKKKDrrii,  .1.,  .Mi»niii;ij;t,  (C.)  A.  .1. 

l"i;\Niis  Ikvin,  (l)efendant  in  tlie  C<airt  below,)  A)i])elant, 
and  .l.VMKS  Mai.onKV,  ( l'Iaintitf  in  the  Court  below,)  Ues- 
]ioiident 

Hil'l:  Tliat  iii  ("lise  .snbinittf'd   no  KiiHicieiit   catiRO  was  shc^\vn  for  tlie 
ivsiliatioii  (lia  |)('C(1  ofSale. 
riir  exclusion  ortlio  testiniuny  ot'  u  w  itnc.ss,  on  tlio  grnnnd  tliat  lie 
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vicilatetl  an  onler  of  tlie  Cniirt  uiade  at  tlip  coniinoiicoiiu'iit  (il'tlir  Kn- 
(HU'te,  (inU'riiii:  ail  tlii'  w  itiiesscs  ont  ni"  Court  (luriii^  hucIi  Kii(|iirto,  is 
illégal.  (1)       ' 

Tht'  Appt'Uaiit  lH)af;ht  tVuiii  Rfsijoink'iit,  in  .lune,  ls,"):i  l.y 
I)c(mI  bt.'foiv  (Jritiin,  N.  1*.,  u  lut  of  laiidiii  IJoiiavriiturr  >ticit, 
Montréal.  Tlu-  jcice  wus  £")()();  pai't  was  iluelari<l  paid  infnrr 
tlie  (latr  of  thr  Dl'ci.I  ;  two  l'roinissoiy  Ntitcs  wcre  statt  d  ;is 
H'ivfii  for  otlior  part,  and  tlie  jnircliasL'r  was  to  pay  tlic  li,i- 
lanco  to  tlie  original  Bn'dli  nr  <l<'  fiutdt^.  In  Octolicr,  ISdO.  Ma- 
loney  sued  m  résolatiun  of  tliat  Dei'd  of  sale,  statiiiL;-  tlmt  Ih' 
liad  been  deceived  into  niakini^  it  ;  tliat,  ]»reviously  td  il 
date,  and  afterwards,  lie  was,  liy  a  course  of  habituai  ;  Itii 
ty,  rendored  untit  to  cuniprehend  or  transact  an\'  buMiir.s>  ; 
that  Irvin  never  i)aid  any  of  tlie  alle^ed  i>rix  de  vnilr  ;  tliat 
tlie  sale  was  siniulated  :  that  Irvin  always  proniised  to  ictuiii 
the  land,  on  deniand  :  that  lie,  Maloiiey,  ha<l  asked  it  Imck, 
but  Irvin  frauilulently  refused  to  reconvey  it.  Irvin's  Plia  -Ir- 
nied  that  the  l)ee<l  of  Sale  was  siniulated,  and  ileiiiid  tlic 
otlier  allégations  <>f  PlaiiitiH".  At  the  conuiienceineiit  of  l'Iain- 
tiffs  En((uête,  Défendant  fyletl  in  court  the  followin^'  jiaper  : 
"  The  under^ii^ued  pi"ay,  ocfc  of  the  Declai'ation  n<iw  iiiadc  liy 
the  m,  on  btdialf  of  ])efendant,  to  w  it  :  XotwithstandiiiL;  liis 
absolute  ownership  of  the  land  and  real  pi'operty  in  l'Iain- 
titf's  Déclaration  refei-red  to.  Défendant,  for  the  sake  of  pcaci.', 
is  willint:  vet,  and  will  be,  durintï  tlm^e  weeks  froiii  tliis  datr, 
to  _u'ive  up  said  pi'operty.  ])rovided  lie  be  previoiisly  repaiil  ail 
his  uioney  paid  to  l'iaintitl"  in  respect  thereof,  and  ail  ntlii  i' 
lus,  ])efendant's,  c<»->ts  and  eliarevs  inciirred  by  hiui  siiiee  \\v 
ae(juired  said  i)roperty,  in  and  abjut  and  in  respect  ol'  it,  tlir 
vvhole  w'ith  iiiterest  froni  the  tinies  of  paynieut  <if  any  mkIi 
nionies  res]iectively  :  and.  provided  further,  that  Debinlant^ 
j^et  back  and  gi\e  U[i  to  hini  the  l'roniissoiy  Notes  gi\eii  liy 
hini  to  l'iaintitl' at  the  time  of  his,  Defeiidant's,  a('(|uisitinii  ni' 
said  property  :  ami  provided  l'Iaintill  pay  the  cdsts  of  tlii> 
suit  within  saiil  thne  weeks.  M.\(•K.\^■  and  A'sllN,  for  Hr- 
fen<lant.  "Aj^proxi'd  by  me  :  the  Défendant  de(lariii<f  imt  tu 
know  how  to  write  lias  made  lii.^  mark  KltAMls  \  liniN, 
Défendant  his  mark.  Aekiiowledncd  liel'ore  me  (itli  Apiil,  JMil. 
MoNK.  CoFiix  and  PAl'INKAi,  P.  S.  (/."  Tliis  ofler  was  imt 
attended  to  by  Plaintitl".  At  Lnquête  the  witnesses  weic  er 
dered  ont  oï  Court  and  examineil  separately.  Two  w  itiies.M's 
olt'ereil  liy  Irvi'-.  were  exelmled,  owiiig'  to  tlieir  liaviii;:-  \  in- 
lated  the  ordei'  by  wliieh  ail  the  witnesses  liad  been  oïdi  rnl 
out  of  Cutirt.  Ii'vin  swore  to  liaviue^  jiaid  Maloney  t!"i'i  m 
cash  on  the  day  (jf  the  Deeil,  and  X.'){)  liy  advances  pi'e\  ioii^ly 

(1)  V.  art.  i.'ô4C.  1'.  C. 


DE    1,.^     l'UOVJNCK    DE   (.H'ÉHEC. 


357 


I  \Vc) 


l'cccipts  wcvo  îilso  fyk'd,  piuned   l)_y 
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fur  iiionoy  piiiil  liy  Ii'win  in  purt  paymcnt  ol'  tlie  prij-  de 
r,  iifr  allfj^LMl.  Witnoss  Mary  Maloncy  swore  to  i-oeing  tlie 
£■)()  cash  paid  on  tlie  day  oï  thc  Sale.  Nuiiiri'ons  witnesscs 
pnivcd  Maldiicy's  habits  ul' intoxication  ;  lie  had  hcen  ^ric- 
V(iu>ly  addictcd  t(»  intenipfrancc  prcviously  to  thc  Deed  of 
Siilc  :  but  tliat  lie  was  druidv  on  the  day  ot"  the  deed  was  di^- 
1(1  liv  tln'  évidence  oi'  the  Xotarx'  ami  oï  Marv  Malonew 
\\'itnes<  swore  to  Maloney's  brini;-  in  snch  a  state  et"  cx- 
citcnient  and  (Ksperatitm  abont  the  day  oi'  thc  Decd  of  Sale, 
ii>  to  be  totally  indit  to  sinii  the  Decd  to  Ir\in.  or  to  attend 
t(i  his  own    intcifsts.  The  Snpei'ior  Conit,  at    M(jntreal,    il 
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bS(il.  considerinu'  that  l'iuintifl' had  cstablishtd  thc  nia- 


ti'i'ial    allégations  of    his  Declai-ation,    rcf-cinded  and  set  aside 
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rvm  a 
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ded  :  "  l'ecause,  at  the  trial  and    Enqnéte 


iii  the  Court  below,  the  Honorable  .ludye  à  (jiio  excludul 
paroi  niaterial  évidence  otl'ered  by  Appellant,  wliich  onj^lit  to 
liavc  becn  adniittid,  particnlarly  the  évidence  oH'cred  of  Mc- 
Caridii  ami  'l'ierny."  'riiejude'cs  of  the  Couitof  Quc(  n's  IJench 
wcrc  unaniniously  of  opinion  that  the  appeal  was  ffcod  for 
tlint  l'cason  ;  bnt,  by  :]  to  2,  reversed  totally,  on  the  niciits, 
thc  iu<lgnient  aiipealcd  froiii.  'J'he  followinc-  is  the  substai,ce 
oftlie  rcniarks  of  sonie  of  thejudj^cs: 

Mkuedith,  J.  :  The  C'oui-t  below  was  wron*?  in  settini; 
ii>idc  the  évidence  of  a  witness  because  he  had  conie  into 
Cdurt  whilc  othcr  witm's-^ics  were  beinc-  heaid,  thoneh  he 
liiiil  been  ordered  not  to  do  so. 

.MoNDEl.ET,  J.  :  The  judcnicnt  nmst  bo  reversed,  anion^ 
ntlici'  reasons,  because  the  jud^e  bulow  had  rejccted  the  evi- 
iliiicc  of  a  niaterial  witness,  becanse,  after  bcing  ordered  to 
stiiy  ont  of  Court  till  other  witncssos  had  bccn  cxaniincil,  he 
caïuc  in  ayain.  'l'herc  was  no  law  for  rejcctinn'  the  évidence  of 
a  \\itne<s  for  such  a  cause. 

hi  VAL,  J.  :  With  respect  to  rcjcctin<;'  thc  testiniony  of  a 
wiiiiess  for  thc  cause  allcf.;ed  it  had  bccn  donc  by  a  judcc  in 
Kiii^Iuml,   in   a    coninicrcial  case;    but    thc    twelvc  jiid<;es  set 
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ide  thc  verdict.  Jud<;iiicnt  l'cvi'rsed    {(i  ./.,  p.  2.Sô.  ) 
.M.\<K.\v  and  Arsiix,  b)r  Appellant. 
II.  Stc.mît,  for  Kcsiiondcnt. 
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PROCEDURE.-AMENDEMENTS. 


Court  of  Qt'EEX's  Bexch,  Montréal,  ôth  Septeink-i-,  Isiii. 

In  Api'eal  fuom  the  Sui'Erioh  Court. 

Comm  AvLWiN,  J.,  ])ivai,,  J.,  Mondelet,  J.,  iind 
Bertiiklot,  a.  j. 

Wil.I-lAM  1>.  Lamhe,  (Defcmlant  in  thr  court  Itelow.)  Appelhint 
ami  William  Mann  et  al,  (Thuntirt^  in  the  Court  l.elnu  i, 
llespondonts. 

ILhl:  Ist  Tliat  amondinenl' to  a  dcclaratinn  w  hicli  rliaii'jo  tli«  un- 
turc  of  tlie  action  will  not  bo  j.'raiitc(l. 

'Jiul  Tliat  tlie  anioiid  monts  j^'rantud  by  llio  Conrt  bcldW  did  not  tliuni^c 
tbe  cause  of  action.  (1) 

This  was  an  appeal  from  an  intorlocutory  judgmont  of  tlic 
Superior  Court,  porinitting  lù-spondunts  toaincnd  tlifir  décla- 
ration. The  action  was  foi-  an  account  lirought  by  the  heirsoi' 
the  principal  against  the  heir  oi"  lus  aoent.  'l'he  original  décla- 
ration asked  an  account  of  certain  o-oods,  consirjued  toSpracir 
\r  Hutcheson  hy  William  & -James  Hutchin-on,  which  the  lato 
•lames  Henry  Lamho  had  reccived  for  sale,  and  which  liad 
been  attached  in  his  hands  in  the  suit  of  (  Jillespie  and  others. 
agaînst  >^pragg  et  al.  An  account  was  also  asked  of  the  a^cii- 
cy  of  Laml)e  during  the  pendency  of  the  contestation,  and  oi' 
munies  receivcd  by  him  from  KS"2G  to  iM-iS.  The  amendmeiits 
extended  the  action  to  an  account  for  promissory  notes,  bills, 
rents  and  interests,  etc.,  the  promissory  notes  being  cliai-ged 
to  hâve  been  delivered  to  James  Henry  Lambe  for  collection 
on  or  about  the  5th  of  January,  bS2.S.  The  amendments  also 
charged  Défendant  with  using  the  monies  of  Plaintifts,  and 
claimed.  in  addition  to  the  interest,  large  gains  and  profits,  .il- 
leged  to  hâve  been  made  by  him  to  the  amount  of  over  10  jkt 
cent  per  annum.  The  Défendant  nioved  for  leave  to  appeal 
l'rom  the  iu<lgment  of  the  Superior  Court,  but  the  motion  \v,is 
refused.  M.  Justice  Mondelet,  in  intimating  the  judgment  ni 
the  Court,  said,  in  sulistance,  that  he  was  compelled  to  di>sent 
from  the  judgment  about  jto  be  i-endered,  which  wiaihl  refnv 
the  ap])eal  sought  l'or  by  Appellant.  The  C\)urt  wrre  unani- 
nious  in  the  opinion  that  amendments  which  changed  the  na- 
turt;  of  the  action,  or  introdueed  a  new  cause  of  action,  cmild 
not  be  entertained.  'i'he  jM'inciplo  was  reasniiable,  and  \\ii> 
justiticd  by  authority.  W)i\\  in  Knglaml  and  Louisiana,  it  was 
adopted,  ami  it  was  to  be  fourni  also  in  our  i^wn  jnri.-iii  iidenee. 
While  he  accet'Jed  to  the  prineiple,  he  ditiered  from  tiieniai^i- 


(1)  V.  Hit.  117  ('.  r.  (' 
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ritv  ol'  th»'  O'Urt  in  it>  a]iplicnti(iii  to  this  cnso.  \\c  thoU'_Mt 
tlii' ;inii'n<liiu'nts  sou^lit  weiv  not  iiicrcly  an  ;uni)liticrtti«n  <«f 
tlif  uri^inal  ilochirati'-n.  lait  tiid  cliange  tlie  nature  ot"  the  ac- 
tidii,  ami  lu,  thoivfoiv.  would  dissent  t'roni  tlic  judu"nu-nt  «>f 
tlir  Court,  wliicli  \va>  to  lejoct  tlie  motion.  Motion  di.<nii>s»'«l 
;ind  apiieai  rel'u<ed.  (»i  J..  p.  '2s7.) 

ToiîliAN'i  K  and  MoHltls,  for  AppcUant. 

Ciioss  and  B.\N'  i;mKT.  for  Kospondents. 


CONSTRUCTION  DES  EGLISES. 

Col   i;   liK  ClR"  riT.  niSTlîl»  T  n'AUTHAliASKA. 

st.  Christo]ilit',  17  juin.  lMi2. 

Corani  SiiAiri",  .T. 

Lf.s  Svxdks  i»k  i.a  paroisse  de  St.  Xouheht  dAiîtmahaska 
'v.  Pacvi  d. 

.Iii'ii  :  <^io  la  Cour  tle  Cironit  n'a  pas  k'  droit  <!<'  ])ren(]ro  ^^nnais-amv 
(1rs  luillitr.s  iTini  rôU'  île  o<'ti>aTinn  prnir  la  ('(nistriiftinii  iTiiiio  t'<:l'>^ 
n'snjtaiit  (le  l'oniissioii  «le  fontiibuable^  (mi  icelui,  et  <le  la  Iramle  <les 
-<  'les;  que  la  (iiiir  lie  Circuit  duit  nMidn?  ju<;i'uient  Cdutre  le- eontri- 
liiialilc.s  snivatit  l'acte  de  eotisation  dùnient  lioniolo^'ué. 

Les  syndics  tle  la  j»aroisse  de  St.  Norbert  d  Arthabaska, 
peur  la  cmuit miction  dune  nouvelle  église  et  .sacristie,  pour- 
suivaient le  Défendeur  pour  quatre  ])aieinents  échus  sur  la 
(ntisation  de  .ses  propriétés,  montant  à  SG2.04.  Le  Défendeur 
jilaida  "  (^)ue  laete  <le  cotisation  ne  comprend  ]ias  un  devis  >1. -.s 
ti!i\aux  à  fair»',  une  c-timation  des  dépenses  prévues  et  impré- 
vues, jiiiiée-  nece>.sjiires  pour  la  constructit)n  di'S  éi;lise  et 
sacristie  en  (pu-stion.  non  jilus  (|ii'un  tableau  exact  de  toutes 
lis  terres  et  immeubles  situés  dans  la  paroisse  de  St.  Norbert 
1 -Vrthabaska.  contiuant  létendue  et  la  valeur  de  chatiue 
immeuble,  les  noms  des  propriétaires  réels  ou  putatifs,  et  la 
Mtiumr  [)ropctrtionnell«-  à  laipudlc  ils  ont  c<itisé,  impo-é,  et  taxé 
(■lia(|ue  propriété,  pour  les  dépenses  nécessaires  aux  dites  ct>r.s- 
triKtions,  et  ipie  Ihonioloiration  d'icelui  ])ar  les  commissaires 
iiieiitionnés  m  la  >iéclaration  est  irréifulière,  nulle  et  de  nul 
ctl'et,  et  doit  être  déclarée  comme  telle  :  (^)ue  ]iarmi  les  terres 
il  ihimeiibles  situés  dans  la  ]i;iroi.s.se  de  St.  Norbert  d'Artlia- 
liii>ka,  se  trouvent  Ks  trrres  et  immeubles  connus  et  tlésiç^nés 
cuiiiiiie  les  lots  numéros  se]pt.  neuf,  ilix,  onze  et  douze  dans  le 
srizièiue  ran:^'  du  town-liip  d'Artliabaska  qui  sont  et  font 
l'iii-tie  de  la  dit''  ]'ar>>i-se.  po>st''dés  1 1  occupi's  jiar  Thomas  A. 
baiiili'-rt,  Paul  Heaud<t.  tils.  l'aul  lleaudet,  pèn>,  Louis  Lemieux, 
•Icaii  (iairnon.  Julien  I^ibbé.  (,'harles  Laiibé,  Elie  (  iaefiion. 
AiiiTustin  Koy  et  Moïse    Fournier,  tous  "t    chi'"un  d'eux  sujets 
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•de  Sa  Majesté  la  Reine  Victoria,  et  professant  la  nliLiion 
Catholique  Romaine  et  sujets  à  être  cotisés,  inijjosés  "t  taxés 
pour  les  constructions  susdites  et  (|ui  ne  sont  pas  coin])ris  ijans 
le  dit  rcMe  de  cotisation,  et  que  les  dites  terres  et  iniinculili  s 
valent  une  somme  <le  dix  mil'o  piastres;  que,  l(a's(jur  les 
J)emandeurs  ont  t'ait  et  dressé  \v  rôle  <le  cotisatic^n,  ils  ont  iiii^ 
à  ilessein  et  dans  le  but  de  faire  payer  une  plus  forte  contri- 
bution iiux  i)ropriétaires  des  terres  et  inuneublos  nientidiiiM's 
au  rôle  d'évaluation,  la  soninie  de  trois  cents  livi-cs  couraiil, 
(jui  était  en  ari/;ent  dans  le  coffre  (K-  la  fabritiutî  de  la  ditr 
paroisse,  et  qu'ils  ont  dissimulée,  et  qu'ils  n'ont  pas  mentiniiii.M' 
aux  commissaires  ipii  ont  lnJUiologué  le  dit  rôle  de  cotisation, 
quand  cette  sonnne  d'ar^^ent  était  destinée  e't  devait  être 
employée,  avant  tout  autre  ari^ent,  et  être  payée  par  les  con- 
tribuables à  la  construction  des  dites  église  et  sacristir,  et,  .111 
lieu  de  se  faire  allouer  une  sonnni'  de  deux  milita  liuit  ciiits 
livres  courant,  pour  la  construction  des  dites  église  et  sacris- 
tie, ils  ne  devaient,  d'après  la  loi,  demander  qw  deux  iiiillr 
trois  cents  livres  ;  (jue  les  Demai\deurs,  lors  de  la  conlVetinn 
du  rôle  de  cotisation,  savaient  bien  (ptils  fei-aient  fain'  les 
travaux  pour  une  sonnne  moindre  (pic  celle  de  deux  niillr 
ti'ois  ci'Uts  livres,  d'où  il  résulte  qu'ils  ont  fait  lioniolnuiiri' 
illégalement  le  l'ôle  «le  cotisation  poui'  mie  somme  de  huit 
cents  livres  de  plus  cpi'il  n'était  nécessaiiv  pour  faii'e  lis 
travaux  de  construction,  et  que  le  rôle  de  cotisation  et  riioinn- 
logation  qui  en  a  été  faite  sont  nuls  et  doivent  être  mis  fin 
néant.  Le  Défendeur  voulut  prou\'er,  par  Messire  Suzor,  cni'é 
de  St.  Christophe  d'Arthabaska,  que,  depuis  onze  ans,  ces  iiidi- 
'  ".  lus  en  question  demeuraient  dans  les  limites  de  la  pai'oissc 
St.  Norbert  d'Arthabaska,  mais  ce  monsieui'  ne  ])Ut  dire 
s .. .  faisaient  partie  de  sa  paroisse  ou  de  celle  de  St.  Norliert 
d'Arthabaska  ;  ce  fait  fut  admis  par  les  Demandeurs  [)ai-  ''crit, 
ainsi  que  leurs  (jualités  et  leurs  obligations  à  être  cotisés  connue 
propriétaires  dans  la  [)aroisse  de  St.  Norbert  d'Arthabaska.  11 
ne  fut  pas  possible  de  prouver  quelle  somme  d'argent  il  y  avait 
dans  le  cotl're  de  la  fabi'ique.  Me:  sire  Roy.  curé  de  la  parois.s(' 
fut  interrogé  connue  témoin  ;  il  déclara  avoir  administré  les 
affaires  de  la  fabrique  depuis  cinq  ans  ;  qu'il  avait  re(;u  tous 
les  argents  appai'tenant  à  la  fabricpie  :  (pi'il  en  gérait  seul  les 
affaires,  et  que  les  argents  au  coffre  avaient  toujours  été  en  sd 
possession:  mais  qu'il  ne  pouvait  dire  combien  il  y  a\ait 
d'argent  dans  ses  mains  appai'tenant  à  la  fabri(|Ue  :  au  delà  de 
SlOO,  mais  pas  en  deea  de  .'r^ôOO,  et  (pi'aucun  argent  de  la 
fabrique  n'avait  été  enq:)loyé  à  la  construction  de  l'église. 
Me.ssire  Roy  prouva  au.ssi  qu.'il  était  l'agent  et  l'homme  d  al'- 
faires  des  Demandeurs:  (pie  les  {)lans  et  devis  avaient  été  faits 
par  les  constructeurs  actuels  de  l'é^liso  et  de  'a  sacristit-  :  qu'il-s 
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nvaicnt  cstinn''  l'ouvra^^f  à  C2S()()  :  (|Ut'  (-'(''tuit  sur  \rny  vi\])]n)yi 
i|ii,'  les  coiiiinissiiiiv.s  avaient  IkhhoIo^ik'  le  rôle  de  cotisation  : 
ilii'îijii'rs  cela,  1(!  contrat  dr  eonsti'uction  Icui'  a\ait  rtv  doniu' 
iliiiim'' pour  £2200  (|u'ils  rtaieiit  olili^rs  de  faire  non  seulement 


luvran'es    nientionn<''s  aux    [)lans  et  devis,  mais 


les    1 


lanes 


iicn  I 


y  étaient  pas  mentionnés    et  <|ui    \alaient    £200;   (^)u'au 
l'avoir  les    C2N00,  poui'  la  eonstruction   des  ouxran'es.  ils 
avaient  eu  i|Ue  C20()().  Les    Demandeurs  ilemandèreiit  jun'e- 
t,  disant  (pie  ces  ludlités auraient  du  être  présentées  devant 


iiii'ii 


connmssan'es,  poui'  en  eiiipeehei' I  liomo 


)lopiti 


on  :  iiu  il  était 


a  pi'esent  trop  tard.  Le  J)é'f'endeur  dit  ipie  la  loi  le  pi'ott'e'eait, 
(|Ue  tant  (pie  res])rit  et  la  lettre  du  Statut  n"a\aieiit  jias  (''té 
i.liM'ix  i''s.  il  ne  i)ouvait  être  iii(|ui<''t(''  par  les  Demandeurs;  (pie 


tiillS 


.'S     eoiiti'iliual 


d. 


Vîiieiit     ])ayer,    et     (pie  jiersoi 


nie 


uavait  le  droit  d'être  e.\empt('',  eomnie  on  l'avait  t'ait,  et  (pie 
Cette  omission  était  fatale  et  frappait  de  nullité  le  r('ile  de  coti- 
sntidU  :  (pi'il  était  vrai  que  le  Défendeur  n'avait  pu  prouvei' 
lis  £.S0O,  (pli  étaient  disponililes,  pour   les  dits  omra^cs,  dans 


le  ce 


fi're  de  la  Fal)ri(|U( 
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•ds  cela  (''tait  dû  à  !'ii,niorance  des 
iiiarn'uilliers  (pii  ne  pouvaient  tenir  leurs  ])i'opres  comptes,  et 
au  mauvais  vouloir  du  curé  (jui  i  déclarait  pas  comliieii 
ilaincnt  il  y  avait  dans  le  co'ii'e,  mais  (pie  sr)()0  étaient  ad- 
mises et  (piécette  admission  étaienc  sutiisantes  pour  maintenir 
les  pr(''tentions  du  Défendeur;  (pie  les  commissaires  a\aient 
éti'  tr()mp(''s  par  les  syndics  et  leui'  honnne  d'affaires,  ils  axaient 
relirésent(''  (pi  il  leur  fallait  t2(S00])our  ces  constiuct  ions,  (piaiid 


Ils  sa 


valent  (pie   £2000  (''taient    sutlisaiits  ;   ils    ont    cotis('' 


]ir()priétaires  pour  £2S00  (lUand  II  1700  et  les  £:iOO  de  la 
iirii|iie  foi'mant  les  £2000  étaient  sutli.sants.  ]^es  syndics  et 
Itiir  lionime  (raffairc^  n  avaient  pas  accom|ili  res]irit  et 
l.i  lettre  du  Statut,  en  faisant  des  fausses  représentations  aux 
iiissaires,  et  dont  le    Déf"n(leur   na  jiu  se  plaindre  devant 


celui 


eu\.  car  il  n'a  a('(piis  la  \(''rité  de  ces  faits  et  la  ])reu\('  de  ces 
tausseti's  (pie  longtemps  ajavs  1  hoiiK.loi^ation  du  iVile  de  coti- 
^aticiii,  (|u'il  est  de  principe  (pu  la  loi  ne  peut  recexoii'  d'aiipli- 
catidll  et  d'exécution  (pie  lors(ple  toutes  les  dispositions  en 
eut  été  observées  et  parce(ple  le  I  )(''feli(leur  s'en  est  l'ajiporté  à 
I  iiit('';;rité  (pli  devait  pi'ésider,  de  toute  nécessit(''  dans  cette 
]ir(icediire  (levant  les  commissaires,  (K  it-il  être  la  victime  dis 
iii'(''^iilarités  et  des  fausses  repr(''sentatioi;.  ipii  ont  ('té  faites 
■■in\  coiuniissaires  pour  avracliei'  ou  plut('it  leur  surprendre 
oi;ation  de  ce  nMe  de  cotisation,  si  la    V(''i-it(''  avait   ('■t('' 


iiiiiiii) 
iiiiiile 


l'i:i!  (  "i  KIA.M  ;  (  "ette  Oour  n'a  ]ias  le  droit  de  ])reii(li-e  con- 
iiai>saiice  des  iiiiiru(''s  (pi'in\(Hpie  le  Défendeur  ;  ce  serait 
taire  apiiel  de  la  d(''cisioii  des  ( 'oiiimissaires,  ou    l'cviser    leurs 


M'iici 


'VI 

es  comme  iiar  certioraii.    Dans  le  i)iemier  cas  il   est   im 


;i()2 
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possililc,  sui-  une  (I('t'('iisc,  (le  i'(''\isfr  la  drcisioii  d'un  tiiliiinal 
coliiix'tfiit  :  l()r,s(|ii  dii  a]HH'llr  d'uii  ju^'ciiiciit  d'un  triliiiii;i|  ;t 
un  iiuti'c,  il  y  a  des  jU'océduiTs  à  (piisci'vcr  et  des  ^arantio  à 
donner  ([uc  li's  drfVnscs  du  l)(''t"ciidrur  ne  peuvent  emn  lir  rt 
le  liref  de  certiiirari,  poui'  iv\iser  en  di-oit  la  ])i'()C(''dure,  dr\,nt 
être  pris  dans  les  six  mois  de  l'iioniolonation  du  rôle  de  cnti- 
sation,  et  ces  six  mois  sont  ex))ir«''s.  ]^a  position  du  ])(''renil(  iir 
n'est  ])as  sans  remède.  Le  Statut  ne  permet  pas  à  dis  s\nilii> 
de  recevoir  plus  d'arn'ent  des  contrilaialiles  (|u'il  n'est  mVis- 
saire  poin-  faii-e  les  travaux.  En  attendant,  le  Dét'eiideui'  deit 
être  condannié  à  ])aver  le  nioni  int  de  la  demande,  ((i./ 
1>.  !>!)(). 

]j.  (J.  Mori.E,  ])()ur  les  ])emandeurs. 

(  i.  'i'.M.I'.OT,  conseil. 

K.  L.   l'.\('.Ml),  poui-  le  Défendeur. 

\Vm  l)rv.\i„  conseil. 


I  i'^ 


SALE  OF  A  LOST  HORSE. 

(."iiiiri'i'  Conrr,  Montréal,  2.stli  .lune,  I.s(;i>. 
('oram  Smith,  J. 

HrciIES.  rs.  TÎEEl). 

llihl  :  'l'imt  tlio  |inr(>li;isor  of  a  lest  linrso  hond  ftJr,  iii  tlie  ii.sii;il 
CDiirsi^  (if  traile  in  a  lletcl  yard,  in  Menli-pal,  wliorc  lierst^  dealiMS  .'iri'  iii 
tlie  lialiit  l't'  cmiiivc.L'atin^'  and  sciliti;.'  daily  a  lar<^-e  iniinlior  ni'  hcinsc.'*, 
ai'(iniros  un  l'iudit  ut' i)r(i|K*rty  thcroin,  as  a^ainsl  tiu>  owiior  wlin  Inst  il  ; 
and  altiiiiU).'li  tlie  ]>nrcli.'i,si>i' be  a  rcsidiMil  el' tlie  TJnitcd  States  aiiil  iii 
jiiis-cssion  t licriMiftlie  lierse  clainied,  lio  niay  neverlliolcs-',  lie  Micd  in 
.Montical,  fnr  tlio  vaide  (jf  tiie  luirse,  on  lieinj;-  inMHonaliy  servcd  witli 
proccs.s  theie.  (1  ) 

Tliis  was  an  action  to  l'ccover  tlie  suin  of  8100,  as  the  \alnr 
of  a  mare  whicli  l'Iaintitt'  liad  lost,  arrl,  sultsequently,  tvaced 
into  tho  po.sse.ssiou  oi'  Défendant,  at  Hii,f]its  Town,  in  the  Stnto 
of  New  Jersey.  The  Défendant  was  sei-vetl  personally  \vitli 
])rocess  in  Mo)iti'eal  and  pleaded,  in  effect,  that  lie  had  ])ur- 
chased  the  mare,  in  oood  faith,  in  tlie  llotel  yard  of  It. 
Decker,  in  Montréal,  whicli  lie  desinfiiated  a  puhlic  placi' 
wliere  horses  were  usually  soM  in  Montréal  and  as  ((  viarcln' 
(itircrt.  \\  was  jiroxed.  that  tlie  llotel  yard  ahove  referred  to 
was  a  jilace  of  i-esort  for  horse-ilealers,  where  tliey  wei-e  in 
the  daily  lialiit  of  selliny'  a  larti'e  nuiidier  of  horses.  and  tliat 
Difeiidant  o])(Mily  ])urchased  the  mare  in  ([Uestion,  in  thi-; 
yard,    fiom  a  numlier  of  Anu'i'icans  who  had  pre\iously  piir- 

(1)  \'.  ait.   UMilC.  (.'.  or.-UC.  1*.  ('. 
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DK    l,A    l'HONINcK    l»K    (,H  K.liKC 
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ili.isi'il  it  in  tlic  saiiio  way  t'i'oin  u  l'^niicli  (  "fiiiadiîiii  wIki  liail 
liidiiLiiit  it  tlici'c  for  sale.  At  tlic  tiiiic  oi'  tlif  institution  ol'  tlir 
MctidU,  tlif  marc  WHSstiil  in  DclVntlant's  ])o,s.scssion,  in  lligiits 


iiW  ti. 


m;  C'oritT  :  ( 'onsidcrinj;'    tluit    Plaintif    liatli    otaiilislicd 


thc  ma 


trrial  allru'ations  of  liis  actiiai  and  tliat  in'  did 


)Ut 


lus  tiosscss 


ion  in   tlic  citx'    of    Monircal,  tlic  lia\'  niai'"  nicn- 


nnlK'd    I 


n  tlic  déclaration  and  tliat  tlic  marc  cai 


ne  illceallx'  and 


witliout  tlic  antliority  oi"  consent  of  l'iaintill'  into  tlic  liands  of 
|)cfciidant,  wlio  iiow  lias  ])osscssioii  of  tlic  samc,  an<l  liad  sucli 
iKissission  ut  tlic  timc  of  tlic  institution  of  tlic  |ii'<'scnt  action  : 
iiiiil  fui'tlicr  coiisidci'in^'  tliat  !  )cfcndant  lui-tli  failcd  to  maintain 
liis  exception,  or  to  allège  and  sliow  any  c-ood  rcasoii,  in  fact 
(.r  in  law,  whei'cliy  tlu-  conclusions  of  l'iaintitl's  action  sliould 
uot  lie  maintained.  Tlic  court  dotli  l'cjcct  tlic  samc,  and  dotli 
rdiideiim  J)efcndant  to  pay  to  Plaintif!  tlic  sum  of  i?i<)(),  tlic 
Milue  of  tlic  marc,  with  intorcst  tlicrcon,  fi'om  tlic  liHli  <lay 
ut'  .lanuary,  l<Sfil,  date  of  tlic  sei'\icc  of  jiroccss,  uiitil  ]iaid, 
(Uni  costs  of  suit,unlcss  Défendant,  <Io  delivcr  U])  tlic  said  liay 
lidise  to  Plaintif}',  and,  in  sucli  case,  tliat  Défendant  to  pa_\- 
tlir  costs  of  tliis  action."  (0  ./.,  p.  294.) 

M.  DoilKinv,  for  IMaintitf. 

CaiiIKI!  and  (  JlKolAWl),  toi-  Défendant. 


ENQUETE  SITTINGS. 

Sri'Eliioiî  CoruT,  Montnal,  (itli  Octolier,  iN(i2. 

('O)-am  r>Ai)(ii.KV,  ,j. 

l!.\MsAV   rs.  David  and  Km/a   D.    Wai.kkk,  Opposant,  and 
Ua.msav,  Contestant. 

Jf'hl:  ],st.  'l'haï  tlic  cdiitc.'^taiit  linviiio  niipoarcd  liv  liis  attcrncy  nd 
lili III.  l'DwM  iKit  i)crs(inally  ('(hkIik  t  tlic  c.xainiuaticn  cttlic  Oiijio.-^aiit  as 
a  M  itiicss. 

-11(1.  Tliat  tlic  fyliii;-!'  ol'aii  a]))icaiaiicc,  as  coniiscl  at  ciii|iu"tc,  \<y  thc 
''iiiitcstaiit  ii.K  iira(iisii'<j  harri.stcr,  (liil  ikjI  .l'ivc  liiiii  sm  !i  rijiht.d) 

The  PLaintiff  liad  recovcrcd  juilunicnt  auainst  Dcfeiidaiit, 
;iii(|,oii  attciiipliiiii-  to  Icvy  thc  amouiit  liy  exécution,  was  met 
liy  an  o]i[iosition  on  tlic  jiai't  of  l"]liza  1^.  W'alkcr,  tlic  \vife  of 
l*clen<lant,  Avlio  clainicil  to  lie  tlu'  ]iropi'ictor  of  tlie  c-oods 
tnk'ii  inexécution.  Tlic  Plaintiff  contcsti'd  tlic  opposition,  and 
l"iiilinn'  tlic  (  iiijiii  I,  on  tlie  contestation,  ln'ou^lit  U])  tlic  (  )|)- 
l'ii^aiit  as  a  witiicss.  in  support  of  tlic  contestation.  'Tlic  Plaiii- 
lifF\v;is  n  [u-csciitcd  liy  L.  A.  -lettc,  as  liis  counscl  and  attoi'iicy 

ih  W  .lit.  •_>;{  et  -JTo  (  •.  1".  c. 
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liAiTMins  .iii»i('iAim;s  lU'.visifs 
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tlil  l'ilrni.   Iillt,   lii'Nrrtliclc,'-       |)r(  (|  i(  )SCi  1    t  n  Cdin  1  llct   1 1 IC  i'\>i  m  iii;|. 

tioii  (if  tlii'  witiicss  liiiiiscl,.  l'iiis  was  (ilijcctiil  tu  l)\-  |)ii||,.|t\ 
l'or  tlir  ()|i|>(isimt.  fiml,  on  ii  licnn'iin'  IicI'di'c  tlic  court,  tlic  uK- 
jc('ti<in  wiis  iimiiitîiiiit'd.  'l'hc  l'iniiititl'  tln'ii  t'yli''!  "ii  !i)i|M'nriiii('(' 
lis  (•oim>cl  îit  riKHirlc,  l'or  liiiiiscl f  as  îi  |ii'îicti>iii^'  luiiii^tri', 
1)11(1  ;itlciii])tc(|,  liy  tliis  iiicaiis,  to  coiiiliict  tlic  l'Xiiiuiiiîiîidii 
in  ]n'isoii,  luit  tlic  oliji'ctioii  liciiin'  tîikcii,  tlic  court  «licidifl 
likcwisc  tliiit  tlir  riaiiit  itr  couM  oiily  aiMicss  tlir  \\itiii>s 
throii^li  lii^  coiiiiscl.  ((i  ./..  ]i.  'i!!;").  ) 

l''.\i!i!i:,  Li;s.\(;i:  and  .Ikti'i';,  l'or  l'iaintili'. 

DolIKIt'I'V,  l'or  <  )i)|)Osaiit. 


DAMAGES  AGAINST  A  PURCHASER  WHO  REFUSES  TO  THE  DELIVERY. 

Sii'KliKMt  ("olKT,  Montrcnl,  ."iOlli  |)(C(  mlicr.  |vti| 


(  'oraiii  Smith,  .1. 


Col- 


I)  ( 


/  "/.,  rs.   |)l\M(»lîi;  l'I  ni. 


lli/il  :  Tliat  in  an  actidii  (nr  ila maires  f(a'  rcnisin^Mi)  tiikc  dclivciy  <  f 
and  |pa\'  Inr  «joiuls,  liat^raincd  aini  snld  tlii(in;^lia  lirokcr.  ijI'hhI' df  il  i' 
contract  caniicii  li';.'-all\'  Ik^   niadc,  \\itlHiiil  llic  iirodactidii  nf  tiic  1  dii'^lii 

iaidart  \"  1 1'  - 


1' 
as  wcll  as  tlic  snld  note,  or  witliont  duc   notiic  lo  ilic   Dct 


dui'c  tlic  luiu^riit  note.  (1  ) 

Tliis  was  an  action  <d'  <laiiiaocs  causcd  liy  J)(d'cndaiit  s  irlu-iil 
to  accr|it  (hdivcry  (d'  iUid  ])ay  l'or  u  (Hiantity  of  lloiir  wliicii 
l'iaintiti's  liad  S(d(l  to  1  )id'cii(lants.  'l'Iic  contracts  cd' sale  \\a> 
Iliade  in  tlic  usual  way  tlironj^li  lirokcrs.  Ai  tlic  trial,  l'iaintiti's 
coiitnitcd  tlicinsidx es  witli  tlic  ]ii'<)(hu'ti()ii  of  tlicir  sojd  iiotr, 
and  tlic  paroi  c\idi'ncc  of  tlic  brokers  as  to  its  contents,  aiid 
tliosc  of  tlie  liounlit  note,  witliout,  liowevcr,  notil'yinu'  Did'iii- 
daiits  to  ]iroducc  tlie  lionLjIit  note.  Tlic  Did'ciidaiits  alistaiiud 
froiii  producinn' tlic  luaiLilit  note,  and  olijeetcd  totlic  adiluctien 
of  ]»arol  cxideiicc  in  proof  of  tlie  coidi'act,  and  tlic  i'\  idiiici- 
was  takeii   iinder  resei\i'    1i\'  order  (d'   tlie  imlec.    At   tlie  final 


c,  a> 


liearine'  J)td'cndants  nioveil    to   jcjcct  tlic   partd   cvideiic 
illeeal,  umlcr  tlic  cirounistanccs."  Tlic  court,  liavine'  lieaid  tln' 
pai'tics,  npoii  tlie  nicrits  of  tliis  cause,  and  als()U]ioii  tlie  niotiiiii 


Wnv: 


d'  I  )(d'endaiits,  tliat  ail  sucli  poi'tions  of  tlic  évidence  of  .]. 
\V.   'i'a\dor  and   of    Aunnstus   Hcwai'd,  tcndin<i'  to  iiroxc.   l'V 
paroi    testiniony,  a   fact  susceptililc  of   iiroof  only  l'y    wiittrii 

évidence,  to  wit.  tlic  existence  of  tll»'  liouellt  note  rel'erii  d  te. 
in  l'iaintiti's'  detdai'ation,  lie  rejcctcil  froni  tlic  record  as  illi  li'iI 
lia\iiii;  exaniiiied  tlie  pr<iceedines,  jiroof  of  rccord.and  delil  n- 


atcil,  dot  il  ma  111  ta  111  t  lie  motion  ;  and,  consideriiii 


(1)  V.  art.   11170  et   l.-)4t  C.  (' 


that 
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|iii\  !•  l'iiilt»!  ti>  pi'i'Vi',  liy  l(L;al  ainl  ^ulliciciit  IrstiiiH  in\  ,  t  lir -aie 
l,v  lliriii  alli'i^ffil  tu  liavc  liicii  iiiaclc  to  I  )i'tVii(laiits,  liy  ihr 
iiiinistr\' nt'  'l'iiyidr  l!r()tlic'r>,  ami  llcwaiil  ami  Mianaii,  lan- 
kds  (iT  Montréal,  of  tlir  (|Uaiitity  <>!'  tliirc  tlmu^aml  iiariTls  ul' 
lliiiir,  ov  i>ï  aiiy  acceptaiicr  liy  I  )it'(ii(laiits  ni"  tlic  allcucd  salr, 
liv  tliciiist'lvcs  (ir  liy  tlicii'  li'i^aljy  cdiL^titiifiil  a^^cnt,  ov  tlic 
r\isti'iK't'  oF  iiiiy  Ic^al  ami  suHicifiit  iiicimnanduiii  iii  w  ritiiiu' 
^i^ll(.(|  hy  tlii'iii  (»r  liy  niiy  ])('rsi)ii  Ic^nlly  )iutlii)ri/.c<l  mi  tlirii* 
liclialf,  as  i-f(|uiiT([  Ity  law.  'l'Iic  cniiit  dutli  ilismiss  tlii-^  aftinn 
witli  cdst-."  ((i  ./.,  |).  -lUV).) 

A  ami  \V.  lv(ii!i:i!is<)\,  i'or  l'Iiiiiititls. 

lî,  |)i;\  I.IN,  ït>y  Drrrmlaiits. 

lllAliV  SllAUT,  ("imiiscl. 


DELIVERY. 
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VENDOR'S  PRIVILEGE. 


SL'I'KKIoU  CorUT,   Montréal,  :')()tli   Deccndier,   LStiJ, 

Coran  1  Monk,  A.  .). 


l),\Mi\VIN   rs.  lîIXMOKK  et.  fil. 
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'lidU   1)V  (lie   vcndiir  (if  j_'ii<"l.s  sold 


anil    (leli- 
)V  il  .fa/.v/c 


vcrcil,  toi"  llie  ri'i'DVcry  nf  tlie  jificc  ni'  sale,  aceimipanii'd  1 
(■'/)/.'.•,  rrd/o/rc  ofsui'li  ^.'dmls,  llie  l'iaintitl' lias  a  ri;.'lit  tu  (Icmand,  l)y  tlio 
ciiiiclnsidus  of  hi.s  déclaration,  tlad  tlie  l'étendants  lie  eondcinned  to  pay 
tlii!  i)rice  ot'sale,  tliat  tia^jzoods  sei/.ed  lie  dechired  siilije(t  and  lialile  to 
:i  |iri\!lojje  in  tuvor  of  tlie  l'iuintill',  uh  tlu*  vendor  tlioreof,  for  siieli 
lii'ire  of  !<ale,  and  tliat  Mie  ^'oods  \)v  sold  in  duc  eourse  of  law,  and  the 
priii'eeds  of  sale,  paid  to  riiiintiir,  in  satisfaition  ((>itl 
part,  as  tlio  ea.soniij:lit  lu^  of  hi.s  elaini  «s  v(.ndor. 
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liol( 


L'  '  'i'iiat  a  liarirain  and  sale  nf 


in  tlie  nioiitli  of  .ianuarv, 


lor  (le- 


liM'ry  in  ail  tli(>  niontli  of  !May  tbllouinj:,  is  not  a  jianililii.;^-  transaction. 
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so  seize 
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h(!i«n    ili'livered  to  the  l'iuintill", 


iliiriii'j- the  pendeney  of  the  suit,  on  hi-'  ^'i viiv_' seriirit>'  tliat  Ihey  will 
It  liirtlii'oniin<i  to  aliide  the  fntnre  order  of  the  ("oiirt,  or  tlu;  vaine  llierc!- 
nfarroimted  for  hy  tluî  l'iaintilf,  siirh  \.iliie  shall  lie  lield  to  lie  the  va- 
ille wf  the  udods  at  tlio  tiine  of  their  didiverv  to  the    riaiiilill',    froiii 


•liilato  the  l'iaintilf  >liall  lie 
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w  itli  iiiterist.  (  1  ) 
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livtTed  liv    l'Iaiiitiir  to    Defindants.   The  ncti 


on  was  af'com- 


l'aiiied  liv  a  saisif  i-oiiscrraldi rc.  in  tlie  n>nal  roriii,  and,  in  tli 
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and  .sati.sfy  to   IMaintitf  tlic  anionnt  of  !:<().()2."),  and  inte- 
nntil  ))aid,  and  co.sts  of  snit  :  tliat    tin   one  tlioi'.saml  liar- 


>ï  llour  so  to  lie  scizcd  ami  attaclieil 


■clarcd  alTectcd 


pecial    privileeje,    l'or    the    payincnt    of    said    aniount  of 


(1)V.  art.  J!ti).S  ut  IIH)!)  C.  C. 
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S(i.(»-J.').   aii<l  iiitcn-st   aiid  custs   aiid    !»•  nnltre.l    to  \>r  >n\,\  ii, 
•  lui-  rum>i'   <it"  law  ;  ami  tliat  tlie  ])r(icrc(is  ot"  siicli  sale  Iw  <  v- 
<len'«l  to  Im'  paid  to  l'Iaintifi',  to  tlic  «•xclusinn  of  ail  .tli.  r  cr. - 
flitors  of    Diftinlaiits.  iii   satisfaction  or  part  sati>ractiiiii  i;,» 
tlif   case  iiiay  l>f)ol'  l'Iaiiitifl's   said    di'lit,  iiitiTcst  and  c-^t- 
The  I)i  l\'n<laiits  jik-adod   a   ih'frn.if  un    fiuid-t  i  »  JrftH,  whir-l, 
•.vas  disinisscd.  'I  lu -y  also  pUadccl,  liy  an   r.rcijif'n,,!   [ii'i->  i,>i>- 
in'ii-r  m  ilrnit,  tluit  tlic  sah^  of  tlio  llour  liad  liccn  inad'-  in  .la 
nnary,   t'or    ddivci-y    in  ail    tlic  niontii  of  May  t'ollowin;,'.  and 
tliat  sv'cli    a   sale   was  a  i^oimlilinn    transaction,  and  tin  itf"<.r.- 
nn'l  and  void.    Durinij  tiic  ]icndcncy  ot'  tlic  snit,  tlir  llnurwas 
d>  li%«-rcd.  to  riaintitl',  on  liis    L;i\iiiL;'  scciirity  tliat  it  woiild  i  .■ 
t')rtliconiiny  to  aliidc  tlic  i'nturc  ordcr  ot"  tlic  ( 'onrt.  oitln-va- 
l'M-  tii-'Vct)f  accountcd   i'or  liy    l'IaintiM".   At   tlic  ari_'nni>nt  «  n 
llic  IM-.  rits.  it  was  stroiiuly  ur^cd,  on   tlio  part  of  l)ctVndant-, 
tKj'J  0.\>'  conclusions  »)!"  tlic  dcclaration  wcrc  wliolly  irrcuulai- 
aï!!*,  tliat  tlic    triie  rcnu'dy  of   l'Iaintiti"  was  r;»   leiivilKiitinii, 
a-.'i  n>.t  tlic  llonr,  nml,  inasnmcli  as  it  liad  liccn  duly  dclivcp  «1 
t.)   liini,    lie   liad    no  furtlicr   daim    a<raiiist   Défendant.  "Tl.i 
court.  con<idcrin;f  tliat    IMaintifl'   liatli    proved   tlic    niaterial 
allcLjations  of  liis  dcclaration,  ami  tliat  tlic  exception  /»  «•■f/d//- 
/<)«/•<    II,    ilroit   tiled   liy    Défendants   is  wliolly   unfounde<l   iii 
law.  clotli  lUsniiss  said  exception  and.  niaintainiiii,'  tlie    acti'-i, 
ot'  IMaintifl',   dotli    comleniii  Défendants,  jointly  and  severallv 
to  i>av   ami  .satist'v  to    IMaintifl',  tlie   suni  of  .Sfi.O^ô.  Iieiiii:  thf 
priée  and  value  of  une  tliousami  harrels  of  llour,  of  tlie  laaii'i 
known  as  tlie  '(«lolie  "  niills  inspccted  number  one.  SujvertiiM 
(Toronto  inspection),  ami  in  slii])pin^f  ordcr,  sold  and  delivi-nd 
liy    IMaintitl"  to    Défendants,    tonetlicr   willi  intcrot  tlierenn. 
fioni  tlie   eleventli  day   of   May,    |N(il ,  date  of   tlie  service  i>f 
process,   iintil  actual  ])ayincnt,  ami  costs  of  suit,  save  and  t-.x- 
eept   tlie  costs    of    tlie    ri}(jnrt(\  niailc    under    ami    in    ptn- 
suaiici'  of  tlic  order  of  tliis  court,  datcd  tlie  tliirtieth  day  "f 
Septciiilter.  lN<il..  tlie  costs  of  wliidi  cv(jurlf,  if  any.  are  toi.. 
paiil    liy    riaii:tiir.   And   tlie   Court  dotli   a<liuile-e  and  ileclai< 
tlie  attaeliiiicnt.  suisii',  niade  of  tlie  said  one  tliou^an  1  liarr-  U 
of  fl(air.  iroddand  valid.  ami  dotli  furtlicr  declnn'  tlie  siiid  oiii' 
tliou-and    liarnls  of  llour    liaMe  and    suliject  to  aiid  at}'cct>'l 
witli  a    pri\ilcL;e  and  I'kd  in  faxor  of  IMaintifl' tlicreon,  a»  tli- 
vcudor  tliereof.  for  tlie  suni  of  ?5(),025  ami    interest  and  cost>. 
audit    is   ordered,  tliat   said   one  tliou.sand  liarrels  (jf  tlour  Im 
.sold  in  duc  course   of  law,  and  tlic  [«rocecds  tliereof  paid  uvi  r 
to   iMaintit!'  liy    spécial    [iriviletrc,   an<l    in    iircfcrence  to  ail 
otliers  tlie  creditoi's  of  DefeiKlaiits,  iii  satisfaction  of  tlie  pr-- 
seiit  judixiiicnt.    in  wliolc  or    in  part,  accordinj,'   to  tlieir -iitli- 
ciency.   And  tlie  ciau't,  seeiiii;  tlie   pétition   of  IMaintiti"  iiiadi 
and  tiUd  on  tlie  second  day  of  -luly,  l!S()l,  tlie  order  and  jud;;- 
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iiiriit  tliprcoii  rciKlrrcd,  unil  l><)un<l  cxoputi-»!  l'V  IMîiiiitifrainl 
lii-  -uii'tics,  iii  ])ni-snfiii('<'  n\'  suiil  niilri-  mikI  JMilifiiniit,  .iinl  t'ic 
i\  il  II  lier  ndihici'd  umliT  tlir  orilir  i>\'  tlii^  (•niirt  duti'd  tliirtictli 
Sr]itriiili(.i\  I.S(il,  in  rclutinii  tu  tlio  valur  lit"  llour  at  thr  tiiiM- 
tlir  -aine  was  su  (Irlivcml  tu  l'Iaiiitill"  Miiclt-r  and  in  vii'tiic  ul" 
s.ii'l  iiund  ami  sccnrity,  dutli  l'urtln'i  ai|Jiidj^t_'  and  dcclaiv,  tliat, 
lu  case  l'IaintiH'sliall  t'ail  tu  pruducf  tlio  onv  tlmusand  liarrcls 
uf  lluMV,  in  urdcr  tliat  tlic  «anic  niay  'n-  so  -uld  in  du<'  cuuisc 
nt'law,  lu'.  l'iaintiir,  sliall  dnly  at'cuunt  tu  Défendant»  fui-  tin- 
-mil  i>t'  funi"  tliuusand  duilars  as  ami  fur  tlu'  value  uf  said  une 
tli'Hi>and  i)arrels  uf  tluiir,  at  tlie  tiine  tlie  saine  were  di-livered 
tM  l'Iaiiitilf,  in  virtue  uf  sucli  i  rdor  ancl  judirment  su  r('ndeiv<l 
cMi  tlie  jK'titiun  uf  tlu' second  uf  .iuly,  Istil.  w  itli  interest  fiom 
tlie  eii,ditli  day  uf  said  niontli  uf  .Inly.'"  {<»  ./.,  p.  '2'.^7.) 

IIKTIIINK  and  DlNKIN,  fur  l'iaintitl". 

I!.  Dkvi.IN,  fui-  Défendants. 


PROCEDURE. -CONTESTATION  OF  COLLOCATION. 

Sll'EHloi!  Onui',  Muntr.al,  2Ntli  A|iril,  |.S(i2. 

Cuiani    MoNK,  J. 

\V\I.Kr.l!    et    al.,  rv.    l'^KItNS    AND     TIIK     Mn\||îK\I.     i'KUM.WIlNI' 

iîl  ll,l»lN(i  SociKIV,  Opiiusant-^,  an  1  SlIKIîlK.W, 

Cx  m  testant. 

////'/:  Tlial  it  is  iifit  lUH'ossary  for  an  <>|ip..sant  wlio  <'(iiit('sf.s  tlie  cul 
l'iiitiipn  tel  liis  prcjadicp  uf  aantlifr  t'iiiM  saat,  tu  set   np,  in  lii.<  iimiji  us 
"Iriiiitestiitiiin,  liis  ewn  titlo  (ir  inten'st  in  <ir  in  tlie  pnn'ecils  ef  tlie  sale 
'iltlie  laïKJs,  l'diloratiiai  (iC  wliii'li   pruieeds  lias  lieeu  niaile  in  faver  ef 
tiie  iither  (  >pp(isant.     (1  ) 

The  lands  uf  Défendant  \vei-e  taken  in  exécution  an<l  suld 
l'V  tlie  sliefiH' wliu  fi'tUfiied  tu  tlie  Cuurt  tlie  aiiiuunt  uf  liis 
1'  vy.  A^^ainst  tliis  levy,  tlie  Montréal  l'eiinaneiil  Jîuildiii^- 
Sneiety  fyled  an  upjiusition  for  a  suni  uf  upwards  of  S7()(), 
liii  under  a  deed  uf  ul>Ii<fatiun  and  h  ii^intlit-qnc.  Slieriilan 
wa>  aisu  an  oppusant  umler  an  olilii,'ation  and  lii/iiof/iniiic, 
Tlie  liuildiny  Society  was  collocated  fur  tlie  aniuunt  uf  tlieir 
claiiii  liy  the  report  of  distrilnition  prepared  l'V  tlie  protlio- 
iintiiry.  Tlie  report  was  cuiitested  l'V  Sheridan,  wliu,  in  a 
!'!■  :idini;'  called  a  cuntestatiuii,  stylini,''  liiuiMdf  an  upjiusant, 
i'-siiiiied  .severul  eromids  aeainst  tlie  validitv  uf  tlie  claiiii  uf 
ili"  r.iiildine-  Suciety,  and  liis  cuiielusiun  was  tliat  tlie  repurt 
"t  ili>triliutiuii  and  cuUucatiun  lie  ri'furined.  and.  particularly, 
tin  ei^litli  item  tliei'eof,  in  su  l'ai'  as  tlie  .Montréal  l'erinaneiit 
liiiildine;  Society  was  conceined,  and  tliat  tlie  eollocatiuii  i\\' 
tlii  Society  lie  reduced  to  a  suni  uf  S4()."),  ai»d  .Sheridan   eollu- 

1.1)  V.  art.  717  C.  1'.  C. 
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cntcil  iii  tin-  )>liicf  aiiil  ^trad  ni"  tlic  Society  iii  mk-Ii  ainniint  ii, 
|)a\  iiiriit  ni'  tlii'  aiMiiiint  liy  liiiii  in  aii<l  \>y  liis  i>|i|,ii^iti.,ii  t'\  !.-.i 


claiiiiiii,    \'c 


Tln'    Muîitival     l'rriiiaiii'iit     lîiiiiiliii"    Se 


'<  i>t\ 


(IriMiirii'.l  ti>  tlii-  ••.iiit''slat  imi,  on  tlif  tnlldw  iiiLf  'jrniiinU  W 
caiix'  it  <|iM'S  ii>it  a|i|Mar  l'n>iii  tlir  contistat inii  tliat  Slicii.ljn, 
liatli  <ii'  ha'l  any  iiiti-nst  iii  iiiîitcst iiiiC  tlic  collucat inii  ..f  th.- 
Mdiitrcal  l'irinaiiriit  l'iiiiMin^-  Sdi-irty  ;  lîccaJisc  tlir  cnnt.^i- 
utinii  lit'  Shiiiilaii  «loi's  tint  allrn;r  any  titie  ni-  snni  of  iii..||.v 
ur  niuftpi^r  <<r  jtri\ili'<^r,.,|  daim  of  Slifiidan  a^ainst  ni  i.,  t|i.. 

I'.- 
in;iii.  tiT 


jii-ncirds  «if  tlif  *alr   i>t'   tln'    lands,  colldcat inn   ut'   wliidi    i 


liatli  lici  11  ma  le  in  t'aMini'  oi'  tlir  Montiial  IN  r 
linildinL;  Sucii-ty  Km-  tin-  linildiiiL;-  Sucicty,  it  u  as  cMutiiidi  i| 
tliiit  tlic  ilrmand  <it'  Sliciidan  was  tu  takf  auav  tV<Mii  r\i<- 
Suf'icty  a  snm  ni'  munry  t"<>i'  wlndi  it  liad  Ipitii  coHiK-at.  d  .t' 
wliidi  it  \\a^  in  Tact  in  possession;  tliat  Sln  ridan  cmdd  oii|\ 
sueceid  in  his  contcstatif)!!  Iiy  (lie  supe-ior  sti'en;,ffli  i.f  lu» 
daiin  as  in  a  petitoiy  action  not  nierely  tlie  wiakin-N^  ,if 
tlie  daim    <>t"   tlie    Soeietv,    for    tlh'    lattef 


was    m    jiossi>sii,ii 

Ile   lllUst.  tlielet'ore.  slleW   Ilis  OU  II   title,  as  \Ve|l    as    tlie     Uiak- 

iie^sot'tlie  Society's.  jiist  liketlie  l'iaiiit i tf  iii  a  petitory  actimi. 
d'ilisni,  \  S.  Wiiir.W  L.  ( '.  .lurist.  7s.  Kadi  pleadini;'  slioidij 
coiitaiii  enoiiLrli  in  itsdf  to  jnstil'y  tlie  coiidiisions  tlnn  i.t". 
'l'iiis  was  not  tlie  ea^.-  lieie.  Slieiidaii  atta(d<ed  tlie  ii;'|MPsitic.ii 
of  tlie  Uiiildint,'  Society.  Knt  tliere  was  notliiiii;  in  liis  cont- >- 
tation  to  jn-tit'y  tli<'  conelnsion  fora  suni  of  nioiny.  in  addi- 
tion to  tli.  rejection  of  tlie  Soei(  tv's  daim.  If  tlie  pliadiin: 
under  considération  wcre  wcll  l'o\inded,  tlie  eti'ect  woiiM  1, 
tliat.  if  tlie  conte-tatioii  sncci  eded,  ami  a  ne\v  lejiort  \\iii 
niiide  ]ilaeinL'  Slieridaii  wliere  llie  Society  tlien  was.  tli. 
Socii'ty  could  a;jain.  if  tliey  liad  any  |iectniiary  inteie-t.  i-"\\- 
test  tlie  iiew  report  in  fa\(ir  of  Sliei'idan.  on  Ljroniiils  attack- 
ini;'  tlie  \alidily  of  liis  opposition,  a  m.iltei-  not    pii  \  ioiisly  at 

isslle  lietWeell  tlhln.  Tllis  Woldd  ilIXohc  a  donl'le  colltc-t 
lietWeell    tlie    tWo    opposants    at     two    diH'el-ellt     tillll  S.  altllolli;li 

one  coiitest  woulil  lie  ijuite  sidlicient,  if  ail  niatter>  lii-twiin 
tlieiii  wi  le  fairly  set  ont  in  one  contestation.  If  llie  |.ii-iiii 
contestatioii  of  Slieri'lan  lie  reL;nlar,  tlieii  tlie  Society  umiM 
lie  coiiipelled  to  plead  two  sets  oi'  pleadines,.  in  answer  to  lii- 
contestation,  one  set  to  hi--  contestiitioii,  ami  tlie  otlier  >ct  t- 
lii^  oppo-^itioii.     'l'Ile  irieuularity  of  tlie  pleadinj^  deminr>  d  i" 


was  t 


(  I    I  II  •    set 


■Il   ni   the  -tate  ol    tlie   Issllt 


l„.t 


Ween     the    jiilltH  » 


'l'Ile  lîuildiiiu'  Society  lia<l  fyled  tlie  rollowiiii,^  pleadiii::^  in 
aii>wer  to  tlie  contestation  of  Slieriilan  :  lo.  heiiniiier;  :.''>  .\ 
>pecial  plea  to  Slci-iilan  ~-  opposition  ;  ;{o.  A  Li'eiieral  an-W'  rt" 


tl 
ni 


e  contestation. 


at  slieweil  the    irreyuliirit H'S 


.1     Sllel-P 


l's  ]deadin«î.   Hnl nrH.  for  Slieridaii,  conteiitled  tliat  tlie  jilcad- 
in^  fyleil  was  in  ai-ftirdance   witli   tlie  ]iracticc  of  tlit    <  oint 
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it"iy  action 
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lie     |ii-r-Ult 
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tlu'  Ciurt 


Tlii'  Coui't  took  timc  to  considor,  and  (lisinissfd  the  dcinurrer. 
(0.1,1).  2Î3!).) 

T(»KU.\NCE  (uul  MoHUis,  fi)r  Plaintitr. 

Devlin,  for  Sheridjui. 


SAISIE-ARRET  AFTER  JUDOMENT. 

Sui'KUioK  Court,  Montréal,  80tli  .Supteinher,  IM(J2. 

Coran»  HAixiLEY,  J. 

Ai.iitKi)  Pekuy,  l'Iaintitr,  rs.  JoEix  Mifae,  Défendant,  avd 
TiiE  Ontaiuo  iiANK,  T.  S.,  and  John  Milne,  contesting, 
saisie-arrêt. 

//(/'/;  Tliat  a  tii'rs-Kiii.si  with  wboin  tli«  Défendant  liad  dopositcd 
In. mis  (11- dclxMitnrcs  iifccrtain  mnnicipaîitios  will  \nt  ordered  to  dépo- 
lit thi"  sanu'  with  tlio  l'nitlmnotary  of  tlu-  Court.  (1) 

In  tliis  cas»',  a  writ  of  saisie-arrêt  aftcr  judj.'nu'nt  was  is- 
-iicl.  and  tliu  fiers-saini  niade  a  déclaration,  to  tlie  ett'ect  tliat, 
tli.re  were  in  tlieir  liands  three  dehentures  of  the  city  of 
llfiinilton  in  Uppei  Canada,  and  a  debentnre  of  the  county  of 
Mcpuitie,  wliich  liad  heen  deposited  with  them  hy  Défendant. 
.lu.l^MiLiit  was  rendered,  adjnd^inif  the  seiznre  «fuod  ami  va- 
liil.  atul  ordirin<f  the  deposit  of  the  debentures  with  the  pro- 
tlionotary  within  15  days  after  the  service  upon  them  of^the 
juilunieiit.  A  siniilar  judjfnient  was  rendered  m  MeKnif  d  <iL 
\>.  I>  iiit'rs,  and  Faatcu.v,  liarnislm-,  where  ()î>  proniissory 
n.it  -  uere  so  ordered  to  he  deposited. — L.  C  RejioitK,  Vol.  11, 
(i.  •J^-^.  (()  J.,  p.  aoi.) 

TnuuANcE  and  Mouuis,  iV)r  l'IaintiH'. 

M(  Kay  and  Al'.stin,  for  Defen(hint  and  contestinj;  party. 


DONATION  ENTRE  VIFS.-DELEGATION  DE  PAIEMENT. 

Coi'U  Sui'ÉKiEi'Ki;,  Montréal,  2.S  juin,  1H()2. 
Coram  Smith.  J. 
FuiuiEU  vs.  Lacroix. 

Jii'jé  :  l"-' (^u'ini  aiti' lie  d.mation  cnlii'  vifs,  dont  it  s  ol)lit;ation.'J  en 
^'valent  an  moins  les  avantages,  n'a  pas  lie-oin  .i'èlre  insinut'  ni  onre{;i.'i- 
tr.'  iM.iir  être  valable.  (•_') 

■J'  (iiie  le  ilonataire  ne  peiit  se  pn'valoir  du  défaut  d'insinuation  ou 
il'iiire;.'islreinent. 

(Il   V.  ait.  (52<.t(J.  1'.  C. 

■-')  V.  art.  7.").")  «t  804  C.  (". 
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;î"  (^110  (IcH  (Icniors  dotiiiix  portent  intt'n't  «le  plein  ilnut. 

4"  (.]m'  pdiir  rendre  nue  (It'li'L'iitidii  parfaite,  il  Miilit  ipie  la  vnldiiii', 
<'r('aiici<'r  d'accepter  le  iiiiiiveaii  dt'hiteur,  au  lien  et  ])lace  de  l'ainii. 
apparai-se  de  (|nel(|ne  nianière,  snit  jiar  cinelipie  ai'tedii  iintrenieni. 

f)*^  l^ne  <les  paieincMitH  antérieurs,  faits  par  le  (Kdt'vru»',  en  smi  pr'.i. 
luini  et  il  Son  prcipre  ac(|uit,  et  ainsi  acce|it''s  et  reçus  |iar  le  cn'aiK  ii 
constituent  une  ac<'eptation  -ullisante  de  la  d<'lt'i.Mtiiin. 

(i"^'  (.^ue  le  dt'^hitiMir,  en  vertu  d'une  telle- didtVaiiou,  ne.  peut  en  ri 
lihéré  sans  le  consentement  du  créani'ier. 

7''  (^ne  le  donataire  cliar^.'é  du  paiement  de  la  rfoninie  (l'an'eni  A  ,\ 
cr(''aiu'iers  du  donat(>ur  i|ui,  après  la  résiliation  de  l'acte  de  douatii 
demeure  eu  possession  des  immeuldcs  à  lin  donnés,  nepeut  se  pré\,i!c 
de  cetti'  résiliation  intervenue  entre  hii  et  les  donateurs,  faute  d'a\i 
été  suivie  d'eil'et. 


"1, 

ir 

If 


^  ■ 


Lu  DiMiiandeur  nllôifUivit  thiiis  su  (l/'clfiratimi  :  (fw,  pur  son 
contnvt  (le  nifD'iiVLTe  avrc  su  funiiiiu  uctticllc,  Lucie  J^uiiovviîi 
(lit  Lucfoix,  en  duto  du  22  junvior,  lSM(i.  lo  père  <;t  lu  mère  ■!> 
cette  dcriiièn',  Jeun-IJuptiste  Lungeviii  dit  Luciviix  et  .Maii 
Louise  C'fev  ier,  proniiiX'Ut  di'  lui  payer  lu  suimne  de  .'."lOii 
livres,  ancien  cimrs,  connue  suit:  2(M)  livres  le  1er  juin.  In:!7, 
200  livres  tous  ?es  jjreniiers  de  juin  des  unnèes  suivuntes,  jus- 
<|u'fV  purt'uit  puienient  ;  (|u'en  considérution  de  cette  su'nme.  sa 
feunne  renoneu  ù  leur  succession  et  à  tous  ses  droits  It'^itnnrs 
et  à  son  douaire,  pour  s'en  tenir  à  cette  sonnue  ;  (jUe,  li-  17 
septeinliie  de  la  même-année  (is;î(i)  .Fean- Baptiste  LauLfcviu 
dit  Lacroix  et  son  épouse,  dans  le  luit  de  })urta:j[er  le  reste  de 
leurs  liiens,  et  d'égaliser  la  part  de  leurs  enfants,  voulant  iairc 
un  dernier  partage  et  arruni;einent  de  l'uniille,  doinièrent,  par 
donution  entre  vifs,  à  un  de  leurs  lils,  le  Défendeur,  les  autres 
ayant  eu  leur  ])art,  K'S  dits  biens  consistant  dans  plusieurs  iui- 
nieublet',  <les  ertèts  et  animaux,  et  des  dettes  actives  ci 'iisiilé'- 
ral)les,  à  !a  cliarjfo  par  le  ])éfendeur  de  leur  payer  une  niitc 
viai^ère,  et  de  payer  toutes  leurs  ilettes  passives,  et,  pins  par- 
ticulièretnent,  les  sommes  de  deniers  (|Ue  les  donateurs  de\aiiiit 
au  Deniamleur  en  vertu  <lu  dit  ci mtrat  de  maria^'e  :  (|Uen!in, 
il  restait  encore  di'i,  sur  les  ilites  sonnui-s  d'argent,  une  l.alancc 
de  S11G.()(),  en  capital,  formant  les  paiements  échus  le  1er  juin 
1845,  et  tous  les  premiers  de  juin  tlvs  années  suivantes,  etijuc 
cette  balance  du  capital  réclamés,  consistant  duns  des  deniers 
dotaux,  porte  inti'rét,  de  plein  droit,  du  jiuir  de  lecliéuncc, 
leipiel  intérêt  s'élevait  à  la  sonnne  de  S!*7.00,  la(|uelle  ajourécà 
la  balance  du  capital  formait  celle  de  S2I0.()(Î,  encore  dur  it 
payable  par  le  Défendeur  au  Demandeur.  Le  Défendein-  plaida 
(|u'il  avait  été  libéré  de  toutes  .ses  obligations  stipulées  au  liit 
acte  de  diuiation  par  ses  père  et  mère,  (pii  seuls  avaient  été  par- 
ties avi'C  lui  au  dit  acte  de  donation,  et  ce  par  un  acte  deemi- 
vention  et  résiliution  entre  lui  et  ses  père  et  mère,  fait  et  pusse 
devant  Decelle  et  .son  cnnfrère,  notaires,  ie  2!>  juillet  lN4ti,  et 
avant  (pie  les  différentes  d/'lé-gatiiins  créées  au  dit  acte  dednna- 
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tinii  et  If  «lit  actr  il»' donation  Iui-ni<'*n»eni<'nt  »''t«'' acceptés. ni  par 
le  I  )iiiifuiiliur  ni  par  aijrun»-<l«->  |<;irti'>  int»''r<»<''i'S.  Le  Dcinan- 
ili  iir  i"t'p(inilit  I  (^\u-  !••  I)éffn<l«Mirc<inini<-<i<inatairt',prit  po.sscs- 
>inii  (Il s  ilrni»  rs,  animaux.  efl«-t.««  et  inininililcs  à  lui  <li)nnt'.s  it 
ccilo,  tlt's  If 'lit  jotir 'lu  «lit  acte  «le  «ionation  sou.s  les  rf.scrvcs  et 
If.^  charircs  (|ui  'tait  ni  -«tipul»^-*»  :  n-tira  Ifs  «h-ttes  active.set  en 
disposa  Connue  sa  propi-i»'-t«' ;  pava  un»-  partie  <lf  s  dettes  des  do- 
nateurs ft  (pif,  plu>  particuli«Teni<nt  le  Défein  leur,  comme  dona- 
tiiire,  en  son  propr'-  nom  «-t  à  »^<n  propre  ac(piit,  paya,  avant  la 
résiliation,  au  I  )f  man'leur  tou-  les  pai<-ments  échus  avant  ceux 
iVclamés  par  cette  action,  et  <jU«%  [«lur  cesrai.sons,  il  y  avait  eu 
iicceptatioji  sutfi-ante  >l<-  la  part  du  Demandeur  de  la  délé^a- 
timi  ci'eée  (Il  sa  tavi  iir  par  !••  dit  acte  de  donation  entre  vifs  ; 
i  ([Ue,  dViilleurs,  fùl-eji.-  iii-utfi>iinte.  le  dit  actede  convention 
et  résiliation,  >ur  Inpi»-!  !••  D'-feii'leur  s'ajipiiyait,  n'en  était 
pas  moins  nul,  parce  'ju'aprés  .>îi  j)a.s.-«jUion,  le  Défendeur  était 
ik'iiieuré  en  pos.sf.ssioii  d»-»  innneul'les  à  lui  «lonné.s,  possession 
(|iril  continuait  «ncTe  aujourd  hui.  et  parce  <|U  fntin  le  dit 
acte  (le  résiliation  fut  coiisiiléré  juir  toutes  les  parties  connue 
non  avenu  et  n  avait  jamai-  été  mis  à  exécution  et  à  etïct. 
Le  Demamleur  pr'tuva  «(Ue  tous  les  paiements  antérieurs  à 
cette  action  furent  p:.yés  par  le  Défendeur  en  .son  propre  nom 
et  à  son  propre  acipiit,  et  <iue,  de  touti-s  les  parties  qu'elle 
nmcernait,  la  donation  reeut  .son  entière  exécution  ju.squ'au 
iiKiiiient  de  l.i  résiliation  :  que  les  charj^es  (le  la  donation  éf^a- 
liiieiit  au  moins  les  avantages  ;  et  c'est  ce  fjui  résultait  du 
téinoieiiajfe  et  des  réjKm-ses  sur  faits  et  articles  du  Défendeur 
lui-même  ;  ([u'entin  le  Défendeur,  depuis  l'acte  de  donation, 
jusqu'au  jour  de  l'action,  à  TL-xceptiou  de  .sept  année".  d'aKsence 
auK  Ktats-Unis,  était  demeuré  en  f>os.se.s.sion  'les  immeubles  à 
lui  donnés  et  avait  fait  enterrer  ses  ])ère  et  mère,  les  dona- 
teurs, suivant  les  stipulations  de  l'acte  de  donation,  et  cela 
après  l'acte  de  résiliation,  à  .'«ivoir,  en  1SÔ4.  Le  Défendeur  ne 
piouva  pas  autre  chose  que  l'absenc»*  du  Demandeur  aux 
Ktîits-l^nis  pendant  sfj)t  années  depuis  l'acte  de  résiliation.  A 
laudition,  M.  (  îlut»U.\Kl»,  fiour  le  J)emandeur,  .soutenait  qu'il 
liasiiit  sa  demande  .sur  le  contrat  de  mariaj^e  et  sur  un  acte  de 
nation  ;  qu'il  était  vnii  que  cet  «icte  de  «lonation  n'avait  été 


ii(> 

ni  insinué,  ni  enniristré,  mais  que  cette  formalité  n'était  pas 
nécessaire  dans  cette  esj)èce.  ]>«mr  «leux  raisons  :  1  l'arce  (jue 
ijfations  de  la  donation  t-n  é|;alaient  lesavantaff» 


les    ol 


iblijfations  de  la  donation  t-n  é|;alaient  les  avantaf^es,  (Po- 
thier,  JhiKit'uniM  entre  *-ifs,  .sec.  2,  art.  3,  §!,>  :  2*^  Parce  que 
la  personne  qui  pouvait  l'oppi^s^-r  était  le  donataire,  c'e.st-à- 
ilire,  uiu'  pei'sonne  qui  avait  connaissjince  du  contenu  de  l'acte 
lie  donation,  et  que  la  fonnalité  de  l'insinuation  ou  de  l'enre- 
gistrement des  donation.s,  depuis  la  création  des  bureaux 
||  ein-f^istremeut    n'était    ordonnée  et    requi.se  (jue  pour    les 
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n-mli'»'  |>ijlili(jiiis  (  l'utKi»'!',  I)rs  hininiioiis  rnlri-  li/i,  ^.  e.  2 
art.  .S,  §4,);  i|Ui-  )••  iK-ft-iulcur  ayant  ailinis  lui-iin"'iiii-  <|ii>' 
l'actt'  tic  <li)iiiitiun  avi.it  i»(-n  >.iii  iiititTi-  cxt-cutidii  lii-  toiif»^ 
li's  ])artit'.s  (luollf  «'oiicfrnait,  |ifii<liint  ilix  nimc<s  t,t  jii^<|u"îiii 
|)rt''t('inlii  at'tf  lie  ivsiliation.  t-t  «jU  il  avait  lui-iiu'-iiif  |»av,  •  i, 
son  propjt  iiuin  rt  à  ><>ii  projtn-  ac<|uit,  tous  les  pai<iia-iits  an- 
tri'ifurs  à  ceux  ri''claiii«'-s  |)ar  octtc  actiuii  ne  jHUivait  n-^ili.  r 
ti'l  acte  (Ir  iluiiatioii  >iiiis  li-  cunsciittiiifiit  «lu  Diiiiaiid.ur  •  t 
(|Uo  CCS  faits  surtisaifiit  jxiur  étalilir  nue  acct'i)tatii)U  sutlisant' 
criV'c  dans  I  acte  *h:  <luiiati<iii  ;  (|U<',  il  ailleurs,  le  Dfiiiaii'ii  ur 
avait  sutHsaimnt'iit  prouvé  «jUe  ct-t  acte  «le  n'-siliatinn  ij.vait 
('trc  considéré  coninit-  non  avenu,  attendu  (|U  il  navait  et.- 
suivi  daucuji  efl'rt,  t-t  <jUf,  plus  ])ai-ticuli('rt'iiifnt,  le  Déttiidiiir 
était  resté  en  possession  des  innneuliles  à  lui  donnés,  ttiivait 
p(nu"suivi  après  la  prét«-ndue  résiliation  l'exécution  ilecertaiii» - 
obligations  de  l'acte  de  donation  ;  «|u'enHn  (pi'à  ce  (pii  rt-^^sn- 
dait  la  prétention  du  Défendeur  «pie  l'intérêt  n  était  pa>  tii'i 
sur  la  lialance  «lu  capital,  il  référait  aux  autoi-ités  suivant.-.  : 
Denizai't,  vo.  Iiifef'ts.  n"^  50  ;  K<jusseau  de  la  Conilie,  vo.  />--' 
sec.  4  ;  linxl.,  t.  10:  I)e<p.  p.  42").  n  10,  qui  toutes  ••talili- 
saient  «pie  les  «leiiiei-s  «iotaux  portent  intt''rét  di'  plein  'irnit. 
M.  Bkl.XNOKK,  pour  le  l)éfend«'Ur.  en  rép«»nse,  s'en  tenai:  an 
contraire  au  l»énétici'  «le  son  acte  de  résiliation,  Iiéiiétice  ipi  ii 
})réteudait  existt-r  dans  ce  cjLs-ci,  parce  (pie  la  «l«)nation  avait 
été  faite  entre  le  I)éfen«leur  et  ses  père  et  mère,  et  «pie  le  I)»- 
niantleur  n  y  était  pa-<  présent  «-t  ne  lavait  jamais  accepté.-,  .t 
(pj'il  était  nécessaire  enfin  «pie  K-  Demandeur  acceptât  expr.  -- 
sèment  et  même  par  <piel«practe  j>ar  t''crit,  fait  à  la  connai-,- 
sancc  du  «lélé<fué,  les  stipulations  du  dit  acte  «le  donation  - 1 
(pientin  les  autorités  démontraient  par  les  pai«'mi'nt^  d.ja 
faits  par  le  Défeinleui-,  «pi  ils  ne  pouvaient  avoir  été  fait>  <|i!' 
ctanme  le  j)rocureur  «les  «lonate-ui-s  ;  fpie,  d'ailleurs,  fût-il  tenu 
de  payer,  il  ne  jiouvait  I  être  «pu-  pour  le  cajiital,  con^i^taiit 
jnirement  en  «leiiiers.  et  in»n  pour  les  intérêts  «pii  n'«''taient  p  i- 
stipulés  aux  actes:  «pie  niéni.-  le  contrat  «le  mariaL;;«'  allait  plu» 
loin,  en  déclarant  «pie  les  .sommes  «U-  «leiiiers  pronii.ses  seraient 
payées  "  snox  ioter-t  "  à  1  «'■chéance.  Kn  réplitpie,  sur  ces  mot> 
"  .s(rn>(  iiitén't"  mentionnés  au  conti'at,  «le  inariaire,  M.  <;i- 
roiiard  aj«)Ute,  «pi'ils  ne  sappli«piaient  «pi'aux  intérêts  d.puis 
lî'  «late  du  Contrat  jus«prà  !  «'chéance,  «pli,  sans  cette  clan-- 
.seraient  également  «lus  «le  plein  droit,  et  (pli,  pour  ctt.- 
raison,  n'avaient  pas  été  deman«l«''S,  et  enfin  (pi'ils,  les  m«>t> 
*  sans  intn'i'f,'  n«-  c«jmprenaient  pas  les  intérêts  sur  le  capital 
a  compter  de  l'éclu-ance. 

Smith,  .1.  :  Deux  s«'ules  «piestions.sont  sérieusement  atnt«'"«'S 
dans  cette  cause  :  1  I^  Défen«leur  est-il  tenu  «le  payer  1.-^ 
sommes  «le   deniers    stipulées  au    contrat  de  niariaye,  nialirn- 
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lacU'de  r«''siliati<»n  sur  If(|Url  il  appuie  ses  «lélViisi-s  ;  et  2 
Sil  est  t«-nu  «!••  payer  le  eapital,  est-il  respuiisalile  des  intéivts 
r-e]aiiu'"i  sur  ie.-lui  à  compter  «le  l'écli/'aiice.  Sur  ce  ilti'iiier 
j-'int.  il  M  V  a  aucun  «litutv  <|Ue  les  int«'n"'ts  sont  dûs,  les 
'i'  iii'-rs  fonnaiit  !«■  capital  étant,  en  eflet,  «les  ileniers  dotaux, 
.j  ii  d  après  la  juri>»])rud<'nee  constant»'  de  et-  jniys,  juntent 
iutén'-t  d«*  j»l«in  droit.  <^Miant  à  1  autre  »iueHtion  il  nie  seniiile 
<jU«-  le  I)éfi-ndeur  doit  j)aycr,  »t  i|Ut'  l'aett-  de  résiliation  m 
,;U'-«tion  «-st  nul.  Ix-  I)ét\nd<ur  a  exécuté  l'acte  de  donation 
}>  ndant    dix    années  ;   il    a    retiré-    toutes    les  dettes    actives 

•  1»  donateur."».  j>ayé  la  plus  <,'rande  jiartie  de  leui's  dettes 
j.,-i»ive*i  et  même  tous  les  paienietits  antérieurs  à  ceux 
r'-clamé's  par  cette  action,  en  faisant  ces  derniers  paiements, 
il  »»•  pré-.s4.-nte  au  Demandeur  en  son  pro])re  nom  et  connue 
<i"iiatain*  :  il  consent  par  là  même  à  devenir  le  déliiteur  prin- 
cijwil  et  le  Demandeur  consent  enraiement  à  le  j)rendre  connue 
t<  1.  jtuixju'il  lui  donne  «les  reeus  à  .son  ])ropre  ac(|uit.  Ces  cir- 
'-■•ij>tanc«-s  seules  suffisent  pour  constater  I  acce])tation  ]»ar  le 
D'-iiian<leur  de  la  déleu'ation  créée  jtar  l'acte  de  flonation  entre 
vif>  :  car.  en  matière  d'acceptation  de  <lélé^fation,  dans  notre 
dn>it.  différant  fn-ut  être  en  cela  des  dispositions  du  i\n\v 
<"ivil  Fnuieais,  il  suffit  »|Ue  la  volonté  «lu  cn-ancier  «racc«'])t«'r 
]•-  nouveau  dél'iteur  au  li«'U  «t  i)lace  «!«•  l'ancien  parusse  de 
<iii»l  jue  mani«'re,  et  p«-u  importe  la  manit-re  par  lafjUelle  c«'tte 
v..lonté  apparaît,  si  c'«*st  par  un  acte  écrit  ou  autrement  ;  tout 
'.•••  uni  est  re«|uis  \*sir  la  l«»i,  c'«'st  la  v«>lonté  formelle  d'accepter. 
Lt  déléjration  en  fpiestion  «leveiumt  «lone  parfaite  par  l'accep- 
tation «jui  en  fut  faite  par  le  Demandeur,  le  délé<i;ué,  c'«'st-à- 
dire.  le  Défendi'Ur,  ne  p«juvait  en  êtr«'  lil»éré  «|U«'  par  le  créan- 
ci'T.  c'«*st-à-dire.  le  D«-mand«'Ur.  Or  l'acte  «lans  le(|Uel  le 
Iléf.-ndeur  va  chercher  sji  lil»ération,  l'acte  «le  c«)nventi«)n  et 
n^iliation  pnwluit  par  lui  en  cette  cause,  a  été  fait  .sans  le 
C'>ii.«<-ntem«.*nt  «lu  Demandeur,  et  faute  «!«•  ce  const-ntement  il 
'<l  nul  à  mon  avis.  D'ailleurs,  la  preuve  «lu  ])«'nian«Ieur  m«)ntro 

•  ncon-  que  cet  acte  «le  résiliati«»n  n'a  été  .suivi  d'aucun  eff«;t. 
Apn-s  sji  «late.  le  Di-fendein-  poursuit  encor«'  réx(''CUtion  «le 
«-••rtaines  <»l>li;^iti«»ns  de  d«>nation  .  il  fait  enterrer  s«'s  pèr«'  et 
iiièn*,  les  «l«>nateurs.  en  la  manière  pourvue  par  cet  acte  «'t  à 
-  ~  ]ii-opres  frais,  .sjins  en  parK-r  à  ses  frères  capables  de  ivu- 
•-'•iitrer  les  «lé|R'nses  de  funérailles  avec  lui  ;  bien  plus,  au  lieu 
<:«•  rt-niettre  la  pos.scs.sion  des  imnieiililes  «jui  lui  avaient  été 
d'-nnés  fKir  ses  |>èi*e  et  mère,  il  «lemeure  en  posst'ssion  d'iceux  , 

•  t  aujourd'hui  «'ucon',  il  les  ])ossède.  Ces  faits  seuls  suffis«'nt 
I«'>ir  faire  voir  «|Ue  cet  acte  «le  r«''siliati«)n  n'a  été  suivi  d'aucun 
etTet,  et  que  le  Défen«leui-  ayant   t«.>ujours  joui  «les  avantages 
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(lo  la  (Innation  doit  »''j;alt'nu'nt  on  snjtiioitcr  tontes  les  flmiL^cs. 
Jnfji'nii'nt  pour  Ii-  !)<  iiiHn<l<Mn-.  (0  J,.  |i  :{()2. ) 

j).  (JlltniAUD,  pour  !<•  I)(  iuan<lfur. 

DuL'MMON'i)  it  Hf;i,AN<;KR,  pour  lo  DélVinlour. 


REPARATION  CIVILE  D'UH  TORT  PERSONNEL  INSAISISSABLE. 

Coru  Sii'l^KiErHE,  Montr»''!il  :}0  scpti mlirc  lS(i2. 
Comni  Smith,  J. 

Chef  m.  Ll^ioxAHi)  et  rh;  H  I)^^CAUY  et  al.,  tiors-snisis. 

Jv(jt  :  Qu'mio  snniinoirargpnt,  aco<ir<l<'e  par  ju^'oiiiont,  cnimnc  ri'pari- 
tion  civilo  d'un  tort  |)C'rsonnel, est  insaisi-saUlo.  (1) 

Lo  J)oni!in»U'Ur,  crôanci<'r  de  la  Dt'-ffiKltM'cssc,  on  vertu  il'iiii 
ju^îenient,  tit  sifjnititr  une  s;»i.sic-arrét  entre  les  mains  des  tit  i-- 
saisis.  Ces  derniers  déclarèrent  qu'ils  devaient  à  la  Défi-ndinssi' 
la  sonnne  do  £25,  montant  d'un  ju^femont  rendu,  ilans  lu  {'our 
Supérieure,  à  Montréal,  1<-  27  juin,  1S(]2.  dans  luie  cause  Xn, 
185!).  dans  laquelle  la  Déft-nderessc  était  «lemandei'esse  Cdiitiv 
eux,  dits  tiers-saisis.  La  Déft-ndt-ress»'  contesta  cette  saisie,  sur 
lo  motif  cpio  la.somnif  de  £2ô.qu«'  li-s  tiers-saisis  reconnîiis.saii  lit 
lui  devoir,  lui  ayant  été  accordée  p(air  la  ré])aration  civile  de 
dommaf^os  à  elle  causés  par  les  tiers-.sai.sis,  "  en  la  oalonniinnt 
et  injuriant  sans  juste  raison,  et  on  l>lessant  sa  sensiliiliti'," 
cotte  .somme  était  «le  sa  nature  in.<aisi.ssalile.  Cassidv,  |)our  le 
Demandeur,  tlit  que  la  juri.sprudence,  .sous  l'ancien  droit  tr.in- 
f;ais,  était  contradictoire  sur  la  (jnestion,  toute  nou- 
\elle  dans  ce  pay.s,  .soulevée  par  la  Défendere.s.se.  Lenou^^>au 
Donizard,  vo.  Vdw  f>enf-(it iov ,  i:t  vo.  Dommai/cs  et  Ivte'r('ts,c\{i 
plusieurs  arrêts  qui  ont  déclaré  ces  sortes  de  créance  .saisissiiMi  s 
et  con\ponsal)le.s.  Le  Cf>de  a  fait  disparaître  tout  <loute  sur  la 
matière,  et  cette  question  n'en  est  plus  mio  on  France,  où  («s 
créances  .sont  aujourd  luii  traitées  connue  ttuites  les  autics,  et, 
on  con.séquence,  saisies  et  compen.sée.s.  Il  y  a  de  jilus  une 
question  «le  t'ait  en  cotte  cause.  La  Défendore.sse,  dans  r;i(ti"ii 
où  elle  a  obtenu  ces  domma<re,s,  prétondait  avoir  soutrert  <lfin^ 
.sa  fortune,  par  .suite  des  faits  c|u'elle  reprodiait  aux  tiers-.saisis, 
et  il  est  hors  de  doute  que  des  domma;,'^es  reclK  .sont,  en  tontes 
circon.stances,  compensâmes  et  saisis.<aliles  Or  la  cour  ]i(nnia- 
t-olle  déterminer  qutlle  portion  de  ces  £25  a  été  accordée  ]ionr 
dommages  n'els  et  quelle  autre,  pour  dommaoe.s  y)r;'.v(>?n/'7.s'.'' 
Dans  le  doute,  il  vaut  mieux  .^e  tenir  dans  li-  droit  coniiiiuii  et 
les  principes   ffénératix  qui    déclarent   toutes  créances  siiisis- 


(1)  V.  art.  5r..S,  C.  V.  ('. 
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^•if.|»>«  «-t  <N<iiijvnsfiltlt's.  rnic  (le  tiiiiilicr  daiis  l'exception  si  cr»n- 
rp'^' rHi'-»-«l«ii*  ln(jUfllt'  lu  Dél'ciulcrcssc  voiulrnit  nous  coii» lui rv. 
[>»>r  TRE.  J..  ]»<'ur  la  I)»''t"<'iiilci'('s.sc  :  Sous  raiiciciiiif  jnri-i|>ni- 
[.  tio-  fraiiv^ix'.  (|ui  i'>t  la  nôtri',  il  n'est  j)as  de  prétention 
iiii'-nx  "f-lal'lû*  que  (•«  lie  de  la  Dt-t'onden-ssi'.  iJus<|uii  réjM>r|ue 
ù  L-ii  jnrj>]*rudeiice  des  arrêts  dut  péder  le  pas  au  dri>it  «'•crit, 
c.-^t-a-lin-.  juNiju'au  code,  on  ne  trouvait  (|U  un  arrêt  rpii  rt-ût 
lai-»'  »"n  l'im'stion  :  et  cet  nnvt  isolé,  disent  les  auteurs  ipii  ft.nt 
uiti'ril»-  fianui   nous,  ne  jxnivait  militer  contre  los   traditions 

imif^nil»-*  lî'^  cours.    Cette  Jui'isprudellCe    est  attestée  dans  Ii'S 

tr  nii»-s  !«•-.  |j]u>  alisolus  par  les  auteuis  suivants  :  Ancien  Di-ni- 
z;irt,  v«x.  l^téïuriuiffrs.  Nos.  17  et  1<S;  Ancien  Deiiizart,  vo.  H^j^t- 
i-iithfm  C«»»7-^.  du  No.  \\  au  No.  10;  (îuyot,  K(''pertoire.  vo. 
fi^[}'nr>iKiirtn  <;'»»  (7»,  ji]).  211,212;  Bourjon,  Jhuiif  ('n,,iri}>i o.t.  2. 
[1  •'>»Ï2.  X-»-  41  ;  Pipeau,  Proc.  Civile,  i.  1,  p.  GôO.  Le  Nouveau 
[  >•  riizinrt-  v^^i.  Cuinj'fiisiifion  et  DovtiiKificKct  //(/>>'/•< V.s',  distini^n* 
.  ritrv-  [!•■*  «î'i'Jijnia^fes  accordés  par  les  cours  criminelles  et  ct.-ux 
Kti^pS»"-*  f«ar  les  cours  civiles.  11  declai'e  les  premiei-s  nf)n  ct»ni- 
pf  ri.v)i!i»ll»-»  ^-t  insai>issaliles  et  les  .seconds  compen.saMes  et  sai- 
'i->ikf«î«^.  O-tt^'  distinction  pourrait  avoir  (|Uel(|Ue  valeur,  si>us 
un  ^y^tfê-iiK-  où-lViii  avait  le  choix  d'une  poursuite  eiMminflleou 
d  nci».-  iw-mrsiuit*^  civile  pour  une  oftense  contre  laquelle  notre 
Mr_';i.tiisati«*!î  judiciaire  et  nos  lois  ni'  donnent  (pi'un  recours 
civil.  Maî^v.  >i  ion  recherche  rosjirit  de  cette  distinction,  il  ne 
coasi^u-  quVn  c«'i  :  c'est  que  la  .sonnne  accordée  comme  intlein- 
nite^  pf»ur  dommages  n'els,  c'est-à-dire,  donnna<res  causés  dan.s 
U  fortune,  «ans  atfecter  le  caractère,  l'hoinieur  ou  la  .sensii>ilito 
de  hi  |>ifr*«»iiine.  cette  .sonune  ou  créance  est  saisis.sulde  et  coni- 
pensaWe,  tandis  »]Ue  l'indenniité  pécuniaire  accordée  |>our 
dortiiuajgjes./'<'/">.o7?v?r'/.«,  c'est-à-dire,  affectant  la  sensil>ilité,  l'hon- 
neur et  la  réjiutatioiî,  est  in.saisissable  et  non  conipen.saMe. 
Mrriin  lR<ép.,  vo.  Ré}>nration  Civil»'),  tout  en  cond)attant 
r.iririrnn<e  jurisjirudeiice,  en  admet  rexi;?tence  connue  indé- 
nirtfilr.  Il  la  coniltat,  parce  qu'il  ne  trouve  pas  de  t»-xte 
\<-  loi  sur  kquelle  elle  puis.se  s'appuyer.  Rien  ne  peut  mieux 
tuarqa»-r  Ha  différence  <|ui  existe  là-d(;ssus  entre  1  ancien 
tt  U-  nMUv«-.au  di-oit.  L'ancien  droit  t'ai.sant  seul  autorité 
ici.  [ opinîx «m  <3e  Merlin  ne  peut  être  ri'(;ue  que  connue  cons- 
tatanl  ÏV-xist^'nce  de  ce  qu'il  C()ml)at.  Sourdat,  Rfs/ioiistihilit»^, 
t.  I.  n*  13<i.  ne  tente  pas,  connue  Merlin,  de  donner  le  tort  à 
la  jurt>pni'<lence  ancienne,  avi'C  le  code.  Il  la  constate,  mais  il 
dit  «jaVH»-  n"a  plus  d'application  depuis  la  promulgation  du 
Onde,  fjui  a  ■«lé^oniiné  ce  (|ui  était  insai.si.s.sahle  et  non  compen- 
s;iWU-  Kt  '\m  n'a  jias  placé  la  réparation  civile,  dans  cette  caté- 
gorie. (jNÛuit  à  l'cdijection  i'ait(!  sur  la  difficulté  de  savoir  .si  les 
lunumagies;  cau.«iés  étaient  réels  ou  personnels,  le  jugement  qui 


t  I 


Pu!!' 

Wm 

376 


UAITOUTS   JUDICIAIUEN    UKVISKH 


a  condaniné  It>«  tiers  «aisis,  pour  av(»ir  "  caloinniô,  ii-jiirir  .t 
blessé  la  sensiliilit»',''  t'^'  jugcincnt  rè^lc  la  mutièn'. 

Peu  Cuhiam  :  Cette  (lUestion  nu  s'était  pas  eiicui-e  préseiitéi- 
h  la  connaissance  d'aucun  des  juj,'es  de  cetti'  cour,  et  il  n  l'iillii 
(|Ue  les  autorités  fussent  aussi  concluantes  ([u'elirs  le  sont 
réellement,  ])oin*  faire  accepter  l'exception  invoipice  pur  \n 
Défenderesse.  Le  Juifenient  maintient  la  pré'tention  de  cette 
dernière  sur  ce  motif  des  auteurs,"  (pie  l'action  fpii  nait  <]>'  hi 
réparation,  ne  se  confond  pas  parmi  les  autns  hiens  de  ci  lui 
qui  demande  cett(;  réparation,  et  (pi'elle  demeur»'  telltiric  nt 
attachée  à  sa  personne,  (pi'aucun  événement  ne  ])eut  en  i min - 
cher  ni  en  suspendre  l'application. 

Ju(JEMENT  :  "  La  cour  déclan;  ([Wv  la  .somme  due  jiar  les  dits 
tiers-.saisis  à  la  dite  J)éfendere,s.se  est  insaisi.s.sahle,  en  enii- 
sé(|Uenco  déltoute  la  pré.sente  .saisie-arrêt."  (<)  J.,  u.  .*}()')  et  i:i 
D.  T.Ji,  6',  p.  74.) 

Lehi.anc  et  Cas.sidy,  avocats  du  Demandeur. 

DouTUE  et  Daoi'st,  avocats   de  la  Défenderesse. 
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BILLET  PROmSSOIRE. 

Cour  Supéuieuhe,  M(»ntréal,  27  mai  lN(i2. 
Coram  Badoley,  J. 
Beaudry,  vs.  Laflamme  et  Davis,  T.  S. 

Jugé  :  Qvi'un  "  I.  0.  U."  est  négociable  comme  tout  billot  payalilo  an 
porteur.  (1) 

Le  8  avril  dernier,  le  Demandeur  fit  énuiner  contre  le  ])•'- 
fendeur  une  saisie-arrêt  après  jugement  entre  les  mains  de 
Davis,  pour  la  sonime  de  £2<S  7s  Od,  montant  des  frais  encourus 
dans  la  demande  principale.  Le  28  avril, jour  du  retour,  Davis 
déclara:  "  That,  on^the  fifth  day  of  April,  1859,  four  mares 
"  were  sold  to  the  tievfi-saisi  l>y  Défendant,  for  the  price  or 
"  sum  CI  $575,  whereof  the  tiers-.saisi  then  paid  Défendant,  in 
"  money,  $475  and  gave  an  acknovvledgment  in  writing  or 
"  I.  O.  U."  for  the  balance,  payable  to  13efendant,  to  Ait,  for 
"  the  sum  of  one  hundred  dollars  ;  and  vvhich  sum  of  one  liun- 
"  dred  dollars  the  tiers-.saisi  is  ready  to  pay,  on  production  of 
"  liis  said  acknowledgnient  in  writing,  or  on  receiving  .securitv 
"  that  he  will  not  be  troubled  by  reason  of  lus  having  givcu 
"  said  "  I.  O.  U."  or  acknowledgment  in  writing."  Sans  offrir 
aucune  caution  le  Demandeur  inscrivit  la  cause  pour  juj^^e- 
ment  sur  la  déclaration  du  tiers-saisi.  A  l'audition,  M.  CJi- 
rouard,  pour    le  Demandeur,  .soutenait  qu'il  avait  droit  au 

(1)  V.  S.  du  C.  de  1890,  53  Vict.,  ch.  33,  sec.  82. 
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ju;;oin(Mit  «If  liiciiur,  |iiiii'iiniit  it  >iiii|)I<'tiii  iit,  cDiitif  li'  tiers 
saisi  pour  le  nioiituiit  »lf  1'  "  I.  <  ).  T."  sans  li-  lui  produire,  ni  lui 
ilniiiiei'  ciiutiiiM,  s'il  t''t(ili]issait  <|Ue  le  tieis-sai-i  ne  |Miuvait 
)uiiiais  être  in(|ui<''ti'',  si  le  titre  i|e  cit-atice  devait  de  tuiite  né- 
cessité ileniciircr  «'teint  et  payé  entre  les  niains  du  Dt'-t'endeur, 
iii  d'autres   tei'ines,   s'il    n'i'tnit    pas    n<''L;ii('ialile  :    (|u'enlin   un 

I  <  ).  r."  n'é'tait  ]iiis  un  ellrt  ni'';^i>eialile,  attendu  i|u'un  "  I. 
(  ».  I  '.  "  renferme  une  simple  recnnnais.sance  ou  ini  meniorandun» 
lie  la  dette  et  non  pas  à  la  t'ois  une  recuiuiaissance  de  la  dette 
>•{  une  pi'omessc  de  la  payer,  c'est-à-dire,  ^n  un  mot,  n ii  l>iU>t 
in'tnii'}ssiiir<\  vi  (pi'il  n  y  a'  ipie  le  làllet  pronii.s>.nire  (pli  soit 
iii'^oc'ialile  ;  puis  il  cita  les  autorités  suivantes  Uyles,  On  liills 
|i  (il)  ;  Hayley,  On  hills,  ji.  li  ;  Koss,  On  hills  p.  ô^.  h  la  note  ; 
Cliitty,  On  lllUs,  éd.  l.s:}4,  p.  "ie  .  Fis/,,r  \s.  hsli«;  l  Ks)..  l'iti  ; 
lirdi'l  vs.  Izrdiil,  1  Cand».  4!)!).  M.  Torranee,  poiu' 'e  tiei-s-saisi, 
-nuteiiait,  au  contraire,  (|ue  son  client,  ayant  mis  n  sou  cp'- 
iiiK'ier  une  rcconnai.ssance  ou  lion,  résumé  dan-  ces  mots  "  '.  (  ). 
r.  fwcnhi  tii"'  poiniih,"  (pii  pouvait  être  transjxirté  !  n'était 
pus  ten\i  de  payer  sans  la  production  de  ce  Itoiv  ou  <^arautio 
'e  la  pai't  du  Demandeur. 

I.e  juj^cmcïit  de  la  ccair  condamna  le  tiers-saisi  à  payer  au 
Demandeur  la  somme  île  8100,  sous  le  jirdriso  suivant;  "  And 
"  it  is  i'urtlier  ordered  tliat  tins  Jiidi^ment  sliall  uot    lie  execu- 

tory  aifainst  the  licrs-.'^ntsi,  Au''ust)is  (î.  |;avis,  l'or  tlie  said 
"  sum  ot'  one  hundred  dollars,  initil  sucli  time  as  Plaintif!' 
"  sliall  Iiave  <^iven  to  liim,  eiiod  and  sutlicient  security, 
"  tliat  he  sliall  uot  licrcat'ter  be  trouliled  in  rcs])ect  ot'  tlie 
"  acknowlede nient  in  writing  or  "  I.  ().  l'^."  for  tlio  sum  of 
"SlOOliy  Inm  j,dven  to  Didendant,  and  tliat  l'Iaintitt',  sliall 
"  keep  an<l  liold  Davis  liarmless,  tlierefrom  or  sliall  liave 
"  ileliverod  up  to  the  p)-()tlionotary  of  tins  court,  to  Ikî  fyled 
"  uf  record  in  this  cause,  and  tu  ï>e  giveu  u])  to  Davis,  upon 
"  liis  deniand  thei'ofor,  the  instrument  in  writing  or  "  I.  (  ).  V." 
"  nhove  referrcd  to,  and  ujion  tlie  ji^ivinj^  l.y  l'iaintitf  of  the 
"  security  above  ordered  or  haviii"'  mado  the  .said  delivory, 
"  tlie  tiers-saisi  Davis  .shall  be  held  and  constrained  by  ail 
'  leifal  ways  and  means  for  the  paynieut  to  l'iaintitl*  of  the 
"  sum  of  one  hundred  dollars,  and,  upon  payment  thereof, 
"  iluly  discharged,"  (G  .A,  p.  .'{07.) 

I).  (JlKolAKI),  ])oUr  le  ])emaiideui-. 

ToUUANCE  et  Mc»HlUS,  pour  le  tiers-.saisi. 
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PROCEDURE  P/Tl  LE  PROCUREUR  GENERAL. 

Cour  Supérieure,  J'ontréal,  25  juin  \si]'2. 

Corani  Monk,  J.  A. 

L'uoN.  (i.  E  Cartier,   Procureur  ({('"iiéral  pvo  Rfijioâ,  (Tour- 
.suivant,)  rs.  I^aviolette  et  al,,  (l^éfeiuleur.) 

Jv(f[  :  V  Qii'inu'  iiifnrmation,  au  nom  dn  Prnrurcnr<i('iii'ral  jiniir  sa 
Wiiji'stt',  (Init  être  renvoyt'o  avec  (li'pi'iis,  ,snr  une  e.\(Cptif>ii  à  la  iMiinr, 
jiar  ,snitt' (le  (•((  ((ue  cette  iiifunnaticju  a  été  si^rnêe  par  certains  pmcn- 
renrs  .s'iutiiiilant  "  proctirenr.s  du  procureur  général  firo  rui'nn'i  ;  " 

L'^' (jue  le  rrocunnr-iiéiiéral,  en  comparaissant  pour  sa  Majesté,  ne 
I)eut  en  loi  comparaître  par  i)r()cureur,  (1) 

L'information  produite  le  27  flécenibre,  IcSGl,  ayant  été  si- 
onée  comme  suit:  Moreau,  Ouimet  et  Morin,  "  Attys.  for  At- 
tornoy  (Jeneral  [^ro  rcg'tvâ  ;  ainsi  (|U('  le  'prd'cipe  du  jînl  ;  les 
])éiV'ii(leur.«  produisirent  une  excejition  à  la  forme  alléniiaiit  : 
"  <^)u('  la  dite  infonnation  ou  demande  a  été  ii-régulièreiuont 
"  intentée  et  est  irrégulière  pour,  entre  autres  raisons,  les  sni- 
"  vantes  :  1  ■-'  Parce  (|Ue  ]i' pradj»'  ou  //('^  sur  lequel  un  Iml' 
"  d'assignation  a  été  émané  et  signifié  aux  Défendeurs,  n'a 
"  pas  été  sigtté  par  riionorable  Georges  Etienne  Cartier,  à  la 
"  poursuite  duquel,  comme  procureur-général  de  Sa  Majesté 
"pour  le  Pas-Catiada,  le  bref  comporte  avoir  été  émané,  ni 
"par  aucune  autre  jiersonne,  ayant  autorité  de  demander  IV- 
"  manation  de  semblable  bref  d'assignation  ]K)ur  et  an  nom 
"de  Sa  ]\bi'esté  :  2'-'  parce  que,  s'il  est  !oisil)le  à  Sa  Majesté  do 
"  jilaider  rt  ester  en  jugement  par  procureur,  et,  notamment, 
"  par  son  procureur-général  pour  le  Jîas-Canada,  devant  cette 
"cour,  il  n'est  ])as  r-M'inis  à  ce  dernier  de  plaider  et  ester  en 
"jugement  par  d'autres  procureurs,  le  procureur-général 
"n'ayant  pas  le  droit  de  déléguer  ses  pouvoirs  à  cet  égard,  et 
"  de  plaider  et  ester  en  jugement,  pour  et  au  nom  de  Sa  Ma- 
'jesté,  par  d'antre-,  procureurs,  et  parce  (|u'il  ajipert,  \y.vv  le 
'  dit  pnvcipe  ou  fiai,  (ju'il  a  été  signé  par  certains  procureurs 
"  inscrits  au  tableau  du  tribunal  qui  s'institulent  procuniurs 
"du  procunMir-général  ///•(*  im/ivâ;  s'attribuant  par  là  tin 
"  pouvoir  ou  mandat  que  la  loi  ne  recoiniaît  pas  :  ;}*■'  l'arce 
"(|ue  la  dite  information  annexée,  au  bref  ou  à  laquelle  le 
"bref  est  amu'xé  n'a  pas  non  plus  été  signée  par  l'iiono- 
"rable  (îeorges  Etienne  Cartier,  à  la  poursuite  duquel, 
"comme  Procuieur-iJénéral  de  Sa  Majesté  pour  le  Bas- 
"  Canada,  ladite  information  comporte  être  produite  devant 
"cette  cour,  ni  aucune  autre  personne  ayant  autorité  de  si- 
"  gner  et  produire  la  dite  information  pour  et  au  nom  de  Sa 

(1)  V.  art.  '23C.  V.  C. 
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"  Mfijosté  :  4'-'  Parce  quo,  s'il  est  loisible  h  Sa  Maj»\'<té  i\o  plai- 
"'ler  et  ester  en  jugement  par  pr(jciuvur,  devant  les  tribunaux 
"(lu  pays,  et,  notamment,  devant  eette  cour,  par  son  procu- 
'  reur-<^fénéral  pour  le  lias-C'niiada,  le  dit  procureur-i^énéral 
"n'a  pas   le  di'oit   de  délég-uer  ses  pouvoii's  à  cet  éi;ard,  et  de 

plaider  et  ester  en  jugement,  pour  et  au  nom  de  Sa  Majesté, 
'  )]ar  d'autres  procureurs,  et  pai'ce  (|u'il  appert  au  dossier  et 
•([Ui  tel  est  le  cas,  (pie  la  dite  information  a  été  iri'égulière- 
■  ment  signée  par  certains  procureurs  inscrits  au  tableau  de 
cette  cour  (|ui  s'intitulent  l'rocureurs  du  procureur-général 
"pro  Rc l'inâ,  s'attribuant  par  là  un  pouvoir  ou  mandat  (|Ui'  la 
'loi  no  reconnaît  pas:  5'^  Parce  (jue  le  bref  a  été  illégalement 
"émané  sans  //'(c/  ou  demande  valable  d'icelui,  par  une  ou  des 
"personnes  ayant  autorité  de  Demandeur  l'émanntion  d'un 
'bref  d'assignation  pour  et  au  nom  de  Sa  Majesté  ;  G  ])arce 
"(luo  la  dite  information,  outre  la  nullité  dont  elle  a  été  fra[)- 
'pée,  en  consétjuence  de  l'émanation  irrégulière  et  illégale  <lu 
"  Id'eF  d'assignation,  est,  par  elle-même,  irrégulière,  en  cnnsé- 
"quence  de  ce  qu'elle  n'a  pas  été  signée  par  le  procureur-gé- 
"néral  pour  le  Bas-Canada,  ni  par  aucune  personne  ayant  le 
"droit  de  signer  ou  produire  semblable  information,  pour  et 
"au  nom  de  Sa  Majesté."  L'Honorable  procureur-généi'al  pro 
Ih'll'inii  répondit  spécialement  "(pie  l'action  est  une  poursuite 
"civile  ordinaire,  que  le  procureur-général  a  le  droit  'le  cons- 
"titucr  ))rocureurs  od  lltcx,  comme  toute  autre  partie,  (pie  b* 
'Défendeur  n'a  aucune  autorité  ni  droit,  de  contester  le  droit 
"au  Demandeur  de  se  faire  représenter  par  procureurs  :  (pie 
'■  !'nn  des  avocats  (pii  ont  signé  le  iird'c'ijir  vt  les  autres  doeu- 
"  ments  produits  en  cette  cause,  est  le  Solliciteur-(iénéral  de 
"  sa  Majesté  pour  le  Bas-Canada,  savoir  :  L'Honorable  Louis 
"  Siinéon  Mori"  : 

"  Considering  tliat  it  does  not  appear,  by  the  évidence  of 
Record,  tliat  tlie  Attornies  and  Çounsel,  Messrs  Moreau, 
Ouimet  and  Morin,  Avho  signed  the  Fiat  and  déclaration  or 
iiitoniiation  in  tins  cause,  liad  any  jxnver  or  authority  from 
the  Attorney  General,  (ieorge  K.  (.*artier,  to  sign  or  subseribe 
tlie  name  of  the  Attorne}'  (Jeneral  ;  considering  that  Moreau, 
"uiiiiet  and  I\b)rin,  had  no  power  or  authority,  in  law,  to 
■ilipcnr  for  the  Attorney  (ieneral,  and  that  the  Attorm>y 
•  ieiieral  could  n(^t,  by  law,  and  the  practico  of  this  Court, 
ajipear  by  Attorney  in  this  cause  ;  doth  maintain  the  crccprioii 
"  /i.  Joriur,  and  doth  dismiss  the  acti.ai,  with  costs.  ((> ,).,  p. .'}()!). ^ 

MoiîEAr,  OriMET  and  MoHIN',  Attorneys  for  Informant. 

LoHAN(iER  and  Flu>.lŒs,  Attornevs  foi  Défendants. 
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AHENOHENT.-COSTS. 

SlPElUoli  Corirr,  Montréal,  'iStli  Juin'.  In.")!; 
("orani  ])av,  .1.,  Smiiii,  ,I.,  Mon'dei.et  (Ci  .1. 

Sy.ME  .t  al.,  rs.   HewAKI). 

Ifi/'l:  Tliat.  (iii  llic  '.Tiintiiit:  of  a  niMtorial  luiioiultiioiit  nf  tlio  «Ifi-hira- 
liiiii  <.f  ihc  l'iaiiitills,  al'tiT  issue  jniucil  and  ])t'iiilii);_'  tlie  l-'.uipi:i.  ,\\,,. 
aiin'iiilmcnt  is  alloweil  mi  iiayiiii'iit  ul'  f'ull  cdsts,  us  in  a  caiist'  s<ttl'-'l  .ii 
tlic  stu'^'c  wlific  tlic  faiise  tln'ii  was. 

A  t'nll  r('|M)rt  ot'  tlic  liiial  jud^inciit  in  tliis  cause  i-  t"  1.. 
f«>un<l  in  ô  li.J.K.(i>.,p,:i7.'{.  l'ciKliti^tlic  ciiqiu'fi',  IMaintitfs  in'-v.-.| 
t«)  anii'inl  tlnir  (ici-laratiini  liy  addiiif^  tlirrcti)  tlu-  scvcral  par- 
at^-aplis  aiiiicxcd  to  tlicii-  motion,  'riic  ])ft"cndaiit  <liil  imt 
apjtiai- at  tlic  lu-arini;'  ot"  tlio  motion,  ncvcitliclcss,  tlic  ("i.nrt 
i;rantcd  tlu'  motion  on  ])aymont  of  f'ull  oosts  as  in  an  Htinn 
scttlcd  at  tlic  stacc  wlicrc  thc  case  tlicn  was. 

"  Tlic  Court,  liavinn'  hcard  IMaintitls,  u])on  thc  motinn  ..f 
Flaintitfs  to  Kc  pcrmitted  to  anicnd  tlii'ii"  dcclaratinii.  l'V 
addin^''  tlicrcto  thc  scvcral  paran'ra])hs  annexe  1  to  thc  iiintiMii. 
Défendant  not  havinif  appeared  at  thc  hearini;  up'pii  tli-- 
motion  :  havinjf  examined  the  proeee<lines,  and  haviuLT  d-H- 
licrateil  thereon,doth  jurant  the  motion  upoii  payment  of  rM»t>. 
as  in  a  cause  .settled  after  the  inscription  foi'  nupi-'lf  aitil  N'n. 
!•  of  the  tarirt';  (G  .T.,  p.  :U1.) 

AUHt  IT  and  1)(»KMA\,  for  IMaintitls. 

lîKTiirxE  and  DrxKîN,  f'o)'  Défendant. 


Capias.— Pétition  for  release. 

SUPERIOK  CoiUT,  Montréal,  lOth  NovcmlMi-,  IS'L*. 
Coram  S.MITH,  .J. 
Trohriikîe  et  al.,  7x  Moraxcîe. 

H'iil:  Tliat  a  iiefiec  sorved  im  Satnv(hiy  het\v(M'ii  4  and  •'>  |i.  m.,  <.f  :i 
l>etitioii  for  rolea.se  ir<iiii  custody  iiiuler  a  caiiias  to  \)0  [.ron-nted  «v. 
.Moiiday  at  1"  a.  m.,  i.s  siidicicMit. 

Tliis  was  a  pétition  hy  Défendant,  who  was  arrcstt.d  "iiidi  r 
a  writ  of  Cupuis  ad  ]ùsj)oii((('H(Jnni  issued  at  the  suit  't 
Plaintirt's.  prayin<;  to  he  released  from  custody. 

K.  Laki.amme  contended,  for  Plaintitis,  tliat  th»  notice  th. y 
had  nccived  was  insutliciciit,  the  service  haviiiy'  heen  iiiadf 
hetwcen  4  and  ")  p.  m.,  on  Saturday,  and  the  pétition  pics,  nt- 
ed  at  10  a.  m.,  on  Monday. 
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Peu  CriiiAM  :  I  liold  tlio  notice  tol'c  sutlicii.nt  ;  and  I  «rrant 
tlic  iii'tition.     ((i  J.,  \).  31 2.) 

It.  and  (1.  Laelamme,  l'or  IMaintilfs. 
Betiiune  and  Duxkin,  for  DitVndant. 


DECRET.— POSSESSION. 

Sri'Eltlou  CoruT.  Qiu'lpfc  .5  Mart;,  l.S(i2. 

Beforo  Si'fAirr,  Justice. 

Mi'lîl.AFN,  Plaintiff,  vu.  Hai.i.  et  al.,   Défendants,  and  BoSWEI.e 
et  al.,  Adjudicataires,  and  LloVD,  njis  en  cause. 

,/i';/t':  (iu'il  ne  sera  pas  dctroy»' do  writ  <le  ii(i.s.se.«.sifin  à  la  (leniaiido 
.l'un  a<ljii(li('atairo  de  la  iiinitié  indivise  d'une  ]ii<(pri<'té  iiniiinliilJOre, 
s'il  aiiiiert  une  cette  iiro|iiiété  est  iiuli\  isIMe.  et  le  tout  en  la  iiosse.ssidU 
ilii  |iropi'iétaire  de  l'autre  nieitii' indivi.se.  Le  recuurs  en  pareil  cas  est 
pur  la  procédure  en  licitation.  (1) 

Tliis  was  a  motion  for  a  writ  of  possession,  inade  liy  the 
diljtidicatdircs  of  one  undivided  lialf  of  a  certain  inrmovealjl(3 
liriiperty,  adjud^ed  to  tlteni  hy  tlie  slieriti'of  tliis  district, 
aL;!iin.st  Défendants.  The  Défendants  produced  an  atHdavit 
sittin^  forth  tliat  they  did  not  detain  tlie  property  in  (|UeS- 
timi.  but  tliat  ono  Lliyd,  tlie  ])roprietor  jinr  (lidlrls  of  tlie 
iitlier  undivide'd  half  of  the  .sanie,  was  in  possession  and  oceu- 
]iiition  of  the  whole,  and  that  ajj^aiiist  hiin  alone,  if  aj^ainst 
iiiiy  one,  a  writ  of  possession  coidd  ur  oui.dit  to  issue,  'l'ho 
iiintion  was  thereforo  continued,  and  t]\^;  (nlj o.diratdi res  mov- 
ed  auainst  L1o\m|,  the  actual  ilétcnfccr.  m  oi-di-r  that  lie  niiuht 
liave  an  opportunity  to  show  cause  why  such  a  writ  should 
luit  issue  ao'ainst  liini. 

C.\.Ml'UEI.E,  for  adjudicataires  :  On  the 'kd  ilay  of  Deceiii- 
lur  last,  the  luidivided  lialf  of  the  imnioveahle  jiroperty  in 
iiuestion  was  sold  and  adjudi.;ed  l»y  the  slieriti'of  tliis  district, 
tu  lioswell  and  McCalluni  the  jtresent  petitioners.  On  tho 
niiitli  ilay  of  the  saine  month,  the  p  -titioners.  hy  a  notai'ial 
iii-trunient,  duly  notitied  Lhn'd  of  tiiis  fact.  deniande;.  that 
lii'  sliould  deliver  up  to  theiii  the  pi-operty  purchased,  and 
l'intested  ae-ainst  him  iov  liis  refusai  .so  to  do.  In  answer  to 
tlli^  protest,  Lloyd  ackiiowledjj^ed  tliat  the  "'//''/<//('(</(^nY'.s' were 
j'iiiit  proprietors  witli  hitnself,  hut  refused  to  .i,dve  theni  the 
jiiiiit  occupation,  allening'  that  lie  was  ahout  takini<;  proceeil- 
imls  to  hrin^'  the  property  to  sale  hy  licitation.  'l'iiis  answer 
iiiit  lieincr  satisfactory  they  hâve  heeii  oMii^ed  to  hâve  recourse 
to  the  présent  prcceedin^  to  obtain  pcjssessiun  of  the  property 

.1)  V.  art,  Tl'JC.  l*.  C 
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tluis  unjustly  ilftainocl  tVom  thoin,  to  wliich  rccourso  it  i- 
iK'udlcss  t<)  sjiy  tli(j  Coll.  Stat.  oï  Lowei"  Cfiiiailu,  Cap.  s."),  >tc 
27,  fiilly  eiititlr  tlu-iii.  (1) 

Ll.oVI),  Jaiiio.s  in  .sliowiii;;'  cau.so  at^ainst  tliis  motion.  \>r<>- 
(liU'cI  tlie  nriiilavit  ol'  Lloyd,  tlio  nllejrcd  ih'tcnh'ii r,  in  whirli 
ainoiiLÇ  utlit  r  tliiii^^-;  it  was  .srt  l'ortli  ;  tliat  lu-,  tlu-  allL'i,^'  ,1  ■/.'. 
lenteur,  was  aii<l  liiul  hcen  t'or  tlie  last  fourtcea  or  sixt-'ii 
yi'ars  owiicr  and  pmprietcjr  (ntr  indiris  of  oiic  undivid"'! 
lialf  of  tliL'  proiJL-rty  in  (|U<.'.stion,  oï  tlio  otlier  undivid<d  liait' 
of  wldcli  tlii.'  iiiljiiiri<(i((û)X's  or  thcir  (iu/c'<t/'s  wero  and  liad 
becii  projirictor.^,  tliat  liu  liad  buou  t'or  more  tliau  a  yoar  an  1  a 
day,  and  was  still,  in  thc  occupation  of  tlic  wliok'  of  tlie  pn- 
misos  ;  tliat  tlw  iiilJiKliciftùrcs, im  tho  8rd  day  of  Dcctiul"  r 
last,  liocamo,  witli  liini,  tliu  joint  ownersand  propri('tor.sy/"c  in- 
diris of  tlic  uiidi\  idc'l  proficrty  m  (jUestion,  Init  tliat,  owinu'  t> 
tlie  iiiilivi-^iliility  of  tlu.'  pn'ini.ses,  it  wos  inipossilile  tliat  tli- 
joint  proprictors  sliould  havc  a  joint  occupancy  ;  that,  in  l).-- 
ceiiilter  last,  lit-  liad  takcii  tlie  necussary  proccedings  tonlitJiiii 
a  licitatioii  of  tin-  pivmiscs,  and  tliat,  in  tlie  sanu;  moiitli.  tli<- 
(u/Jn(li.r(itniirs  nisiituted  a  like  course  of  proceeilings.  L'pun 
t'xaminini;-  tlii>atlidavit,  tlie  court  would  perceive  tlio  oliject  nf 
tlie  motion  to  wliieli  it  was  an  an«,wer  ;  tlio  atHdavit  set  fortli 
tliat  lii',  Lloyil.did  iiot  unjustly  <letain,  was  lie  not  liimst.lf  tlu- 
proprietor  of  nm-  undividod  half  and  in  the  posses.sion  aii'l 
occu[)ation  of  tlic  wliole  of  premises,  wliich  froiii  tlieir  veiy  na- 
ture it  was  impic^silile  that  tww  parties  shuuld  occupy  eoii- 
jcjintly  ?  as,  tlit.-reftjre,  it  was  impos.siMe  for  lioth  partii-s  tu 
occupy  toLjetlier,  should  tlu-  présent  owner  l>e  foreed  ont  nf 
his  own  pro[Mrty,  of  wliicli  lie  wa.s  in  posse.ssion,  in  oïdi  r 
that  tlie  iid j  11(1  ictf, lires  slioul  i  step  in  ami  work  tlieir  will  in 
tho  way  (^f  ruiiiiiiir  hiiii  in  his  business  ?  Manifestly  not,  tln' 
oliject  of  the  motion  however  becaiiie  still  more  a])parrnr 
wlieii  it  was  f(»uiid  further  ou  in  the  atKdavit  thatthis  miju^t 
détenteur,  opeiily  avowiui^  that  the  ((djudicafaire'<  weretlie 
joint  oWîirrs  and  })i-o[)rirtoi-s  j)(ir  i iidivi)^  witli  himself  of  the 
pro[)erty  in  ipie-tiuii,  alle<;ed  that  far  from  ever  havinif  deiiied 
tho  fact,  of  which  they  toolc  carc  he  should  be  kept  well  in- 
forined,  lie  liad  at  the  very  earliest  opportunity  takm  the  iic- 
ce>sary  proctrdings  to  obiaiii  a  licitation  of  the  premises  and 
a  partition  of  the  property.  The  (idjudicdldires  theiiiselves 
liad  tak'-n  jtroceedin^^fs  a<faiiist  liim  for  the  licitation  and  divi- 
sion of  thf  property,  thereby  openly  ackiiowled^ing  that  tlnv 
were  If^^^ally  in  pi>s.session  of  tliepr()[)erty. It  wastrue  it  wasniily 
a  Hctitious  possession,  lait  it  was  tlie  only  possession  to  wliicli. 

(1)  "j  A'.  J.  R.  V-,  \).  371,   Uii-it  vs.  O'Nill  ut    Ilvllimok  adjudicutaiit;.  de 
ti'oi  «run  writ  «le  jc>».sf».si<iii  un  faveur  do  riuljudicatairL'. 
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uinlor  llic  circuinstaiiccs,  tlic  tidjadicatid rcs  wcre  t'iititlccl, 
ami  ot"  tliis  thuy  slioiild  luivc  liren  awarc  licforc  tlicy  place»! 
tlniusclvt's  in  tlit'ir  présent  position.  IJi'sides  tlie  above  rea- 
sniis  tliere  was  yet  another  wliy  tliis  motion  slioultl  not  1)0 
'M'îiiiteil.  'J'iie  cap.  of  tlie  Con.  Stat.  citu<l  liy  tlio  Icarnod  coun- 
scl  (Ml  tlie  otlier  side  <.fave  the  writ  oi"  [)ossession  to  an  (tdjinli- 
idtairi'  a^ainst  a  Défendant  uiijustly  detainin^'  propiTty  al'ter 
il  >liei'iff 's  .sale,  but  tliere  was  no  mention  wliatever  niade  ot' 
<i  party,  a  pert'ect  straii^'er  to  tlie  cause.  In  summary  procee- 
(liiiii,'s  ot'  tliis  Uiiid,  we  must  take  tlie  law  as  \ve  tind  it  and 
j^nve  it  neitlier  a  «.çreater  nor  a  le.ss  extent  tliai;  tlie  words 
clearly  imply.  Tlie  statute  ^'ave  a  writ  ot'  possession  't<rainst 
Il  Det'eiiilant,  tlie  pai'ty  uiovimI  a^^ainst  liere  was  not  the  J)e- 
tViidaiit  noi-  in  Tact  a  party  to  the  cause  at  ail,  theret'oiv,  the 
writ  oui^ht  not  to  be  ^ninted,  the  autliority  cited  on  the  otlier 
>iilr  ratlier  continiuMl  tliis  view  of  the  case  than  otherwi.se,  inas- 
iiiucli  as  in  tliat  ca.se  the  party  a^ainst  wliom  the  writ  issued 
wHs  the  widow  of  the  Défendant,  and  in  fact  liis  le^-al  repre- 
snitfitive.  (1) 

.Sri -.vu r,  Justice  :  There  can  be  no  question  tliat  a  party 
iiecoming  the  tuljad'u'atalri'  of  property  lias  a  perfect  rii^ht  to 
the  pos.session,  and  I  would  nrant  a  writ  of  possession  ai^ainst 
iuiy  person  unjustly  detainiiii^  the  saiiie,  if  Lloyd,  the  party 
LMinplained  of  as  unjustly  detaining  tliis  property,  liad  refused 
tu  acknowledgii  the  (uljndh'dUùreH  as  the  jiart  owners  and 
]ir(»prietors  with  hiinself  of  this  property,  then  I  could  uiider- 
>tiiiid  the  nioviny  for  a  writ  of  possession  to  compel  liim  to 
acknowledjj^e  them  as  such,  l»ut,  (|uite  the  contrary,  ho  adiiiits 
this  fact,  and  turther  allèges  tliat  both  hiniself  and  the  (uljit- 
iH,-ii(ii i rcs  hâve  .severally  actions  ucjw  pendini^  for  the  licita- 
tiuii  of  thèse  very  premi.ses,  the  pos.session  of  which  is  now 
soii,!j,lit  I)y  this  motion  :  a  ([Uestion  was  raised  concerniiii^  the 
joint  poss'>.ssion  of  indivisiiile  pro[)erty,  but  as  no  authorities 
liîive  been  cited  on  the  sul>ject,  and  as  this  motion  can  bedis- 
]i(ised  of  without  référence  to  this  ((Uestion,  I  will  not  now 
M'ttle  tliat  point.  For  the  rea.soiis  above  advei'teil  to,  I  am  of 
Mpiiiion  this  motion  ouglit  to  l>e  ilismissed,   with  costs  against 

(1)7  A'.  J.  /'■  Q-,  1>.  lîtl.  Dolf.siKTiik'rs  vs.  IJouihciui  :  Hcld  tliat  a  wiil 
lit  possossioii  ciiiiiot  issue  againsL  a  ])t'isiiii  not  a  i)aity  to  the  cause,  &c.  La- 
O'iiilie,  veil»)  Deriet,  S  .'{  :  l'n>])riétaire  d'une  |)artie  de  niaisun  (pii  ne  se  peut 
.'Miniii>dénient  paitiiyei-,  ne  peut  deinamler  distiaet  ion  du  tiers  ijui  lui  aijpai- 
tii.iit  et  enipêelior  <|U  elle  ne  soit  vendue  pal'  di'crit  i.\:e  ;  Dietionnaiie  des  .\r- 
ivts,  vol.  IV,  verlio  Lieitation  :  ]a!  l'révost  de  Paris  avait  ordonni'  (|u'iine 
M,ii>:iin  serait  licitée  iionolislaiit  le  douaiie  i|ue  prétendait  la  vttuve  sur  lanioi- 
tii-,  et  i|Ui^  les  liéiitieis  entre  les(|Uels  la  lieilation  (Hait  oiil<)niu''e seraient,  tenus 
!'•  iiireteiiii-  l'oljligation  au  douaii'e.  Le  •_'()  septen\lire,  l.")4'2,  arrêt  cpii  pid- 
imiue  mal  jugé  :  il  fut  dit  (|Ue  lu  louage  de  la  maison  deiueuriM'ail  licite  aliii 
'Hh!  la  veuve  put  y  demeurer  en  payant  le  loyer  de  l'autre  moitié. 
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i\ni  (uijinlicdfdl l'C)^.  Jw\<^nnii\t  ili.siiiissin!^  thc  motion.  (1'   h 
T.  H.  C\,\x  102.) 

Cami'UKLL,  for  (u/judiciUdires. 

Il()i;i\  coiuisel. 

LlovI),  i\)r  détenteur. 


OPPOSITION  A  SAISIE  D'IMHEUBLES. 

Cour  Supérieure,  Québec,  «  juillet  isci. 

l'i-és(?nt  :  Stuart,  JufTL'. 

JosKi'ii,  Dt'iii!ui<1cur,  rs.  DoxNELLY,  DéFendfur,  et  Monauiian 
et  al.,  ()pi)osant.s. 

,Ji(i)c:  (in'iiiio  nppdsitidii  iifîn  de  dis*  rn.irc  produite  tiirdivcinciit,  .sa- 
voir: daiLS  t't  non  pa.s  ''avant  ie.s  ipiinzi-  jours  pr/crdant  ci'Jui  ti\i' 
jiour  la  vente"  .sera  lejetée,  .^^nr motion,  nonobstant  (]ne telle  oiiinisitinii 
ait  été  ainsi  produite  avee  l'ordre  d'un  ju^ze  do.  la  reeevc'r,  et  sur  allida- 
vit  de  l'un  des  Opposants.  (1) 

Le  I)einan<leur  ayant  fait  sai-sir  les  immeubles  du  Dét'i  n- 
•  li'Ui',  les  averti.s.senients  voulu.s  par  loi  furent  donné.s  et  lu 
vente  fut  fixée  potu"  li;  21  mai,  iSdl.  Les  Opposants  se  jiréteii- 
(liint  jiropriétaires  de  l'innneublc  saisi,  fii'cnt  une  opiiusitinu 
afin  d'annuler,  la(|Uelle  fut  produite  au  bureau  du  shérif  de 
(Québec,  le  dix-septième  mai,  lS(n,  avec  l'ordre  d'un  juoe  de 
recevoir  cette  opposition.  C  ette  oppositi(jn  ayant  été  ainsi  pru- 
duite,  le  Demandeur  fit  motion  (pie  l'opposition  fût  rejetée  du 
record,  parce  (jue  la  dite  opposition  n'avait  pas  été  enfilée 
avant  les  ijuinze  jours  précédant  celui  fixé  pour   la  vente.  (2) 

Judoiiient  :  L'onsi<lerin<r  tliat,  by  law,  i\o  opposition  nj'in 
(l'iii)  u  idi'i  uî  ihv  Uixturv  of  tlie  one  filed  by  the  Oppo.sant.s 
enn  be  made  and  tilecl  jircvious  to  tlie  tifteen  days  next  before 
tlie  day  iixed  for  thr  .sale  of  the  immoveab  e  property  sei/ed  : 
and,  considerinof  that  the  o{)position  in  (picstion  was  niade 
aud  tiled  durino"  the  tifteen  days  next  before  th(  day  fi.xed 
for  the  .sale,  and  after  the  time  i)re.scribed  by  law,  doth  orant 
the  motion  and  doth  dismi.ss  the  opposition  djin  d'd.iiiiidir  i)ï 
William  Monaohan  and    con.sorts,  tiled    in    tlu;    otliee    of   tlie 


I 
î 


I: 


(])   V.  art.  (i.')l  it  (m2C.  p.  C. 

(•2)  Stiitiils  refondus,  lï.  C.  cap.  S,"»,  i^ec.  ],")  :  "  Nulle  opposition  à  la  vente 
d'un  inniieulile  ."iid.si  ]iai-  le  shérif  sin'  mi  liief  d'exéeution,  soit  îdin  d'aiiiiulei' 
la  ilite  saisie,  suit  atiii  de  ilistraiie  le  tout  eu  jiailie  îles  hiens  saisis,  eu  aliii 
de  eharj^e  ou  sf!\itude  sur  les  dits  liiens,  ne  .sera  logée  entre  les  inaiiis  ilii 
sliérif  ou  reeue  pai  lui,  à  moins  (|Ue  ee  ne  .soit  aviuit  les  (piiu/e  juiu's  précé- 
daut  celui  ti.xi'  jxiur  la  vente  et  adjuilicatiou  <les  dits  liieus. 
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Shoritf  of  tliis  Court.  <>n  tin-  twcntv-seventh  day  of  Mny  la.st, 
with  costs.     (12  1).  T.  B.  C.  p.  HhC) 

O'Fakhki.i.,  for  Op|<M4ints. 

Lei.ievke,  f<»r  Flaiiitifi*. 


YEITE.— PBEUTE. 


was   nuuli' 


lliii  (riiiiniilur 


Ik's   iiiiiiii!»  ilii 


Sl'PEKioK  CoUKT,  Qutbcc,  1  février,  1«62. 

Bffi>r.-  : — Taschehe.\L',  Justice. 

.JaCKSOX,  rs.  FkASEU. 

JiKjé  :  lo.  Que  dan»  le  cas  <lo  l'aoliut  «l'une  cargaison  de  sel  A  lunl 
iruii  vai.sHcau  à  l'anrre  »'ri  rivi«-re,  «ans  «ju'il  y  ait  de  mt'iiioire  t'rrit,  la 
icvfiiite  (le  tel  wel  par  raclicteur  est  une  accejitation  su  Misante  |>our  per- 
mettre lu  preuve,  nniu.bstant  le  fta(ut>  oj  jrmtdK.     (1) 

l'd.  (^ne  le  contrat  de  vente  <^îant  c<iniplet,  et  la  jiropriété  des  effets 
rtaiit  pa.ssi'e  à  ra<<|iiéreiir  «jui  refii-sa  d',-  les  enlever,  le  vendeur  pouvait 
les  revendre  au.x  ri.M|ne.s  de  l'ailieteur,  et  le  contraindre  au  paiement 
(le  lu  diflérence  entre  le  prix  de  vente  et  celui  de  la  revente.     (2) 

Tlic  Piaiiitittsued  Défendant  for  .*97î).27,  which  lie  allegcd 
\V!is  (lue  liiin  liy  Défendant  for  a  cerUiin  car<^o  of  .sait,  which 
Défendant  purchased  fiTjni  liini  and  agreed  ininiediately  to 
imune  and  to  pay  f<»r  in  cash.  The  Plaintiti' further  alhged 
tliat,  at  tlie  tinie  fix»d  up>n  for  the  delivcry,  lie  wa.s  ready 
iuid  willing  to  deliver  the  sait,  an<l  in  fact  did  deliver  a  large 
(jnantity  of  it  to  Défendant,  but  that  Défendant  refu.sed  to 
acocpt  the  reniainder  of  the  cargo,  or  to  pay  for  that  which 
lie  had  already  received.  That  Plaintiff",  after  giving  Défen- 
dant u  reasonahle  delay  f<>r  the  renioval  of  the  balance  of  the 
cargo,  and  after  due  notice,  re.s<jld  the  reniainder  of  the  cargo 
of  sait  for  a  sum  of  inon»-y  less  tlian  that  which  Défendant 
liad  proniised  to  pay.  The  Défendant  pleaded  :  tliat  Plaintiff 
liuaranteed  that  tlie  gorxls  should  Ix;  eijual  to  a  sample  to  be 
at'terwards  exhiliite(l.  and  al.s<»  repre.sented  theni  to  l»e  of  a 
very  fine  ([uaiity.  That  they  did  not  correspond  \\\i\\  the 
sample  e.xliibited,  but.  on  ihe  contrar^',  were  of  a  very  inferior 
fjuality.  Issue  was  taken  on  theM-  plea.s.  and  the  matter  came 
on  for  trial  lu'fore  a  spt'cial  jury.  On  the  trial,  before  Stuaht, 
.)ustice,it  appeared  that,  on  the  fourteentli  day  of  May  LSGO, 
Plaintif!'  sold  to  Défendant  a  quantity  of  coninion  white 
Liverp(M)l  sait,  laden  on  iKiard  of  a  vessel  called  the  Rrlimire, 
which  was  then  iying  in  the  harUjur  of  Québec,  consi.sting  of 
:i2(i  ton.s  in  bulk,  and  tift«--en  tons  in  150  V»ags,  at  thefollowing 


(1)  V.  an.  I2:r>  i.  c. 

(J)  V.  art.  ir>44  C.  C. 
TOME  X. 
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pricL'S,  nnmely  :  ei^'ht  ix-iicc  pcr  liushel  for  tin-  suit  in  l>iilk 
aiul  tvvo  shillinrj  uii'l  «•iixht  jK'iice  per  bag.  Iiiiint'<liiittl\-  iilfi.  r 
tlic  purchas*',  |)ct'tn<lrtiit  n-r|ncstiMl  tlit-  iiDisttT  of  tlu-  vtss.l  t.> 
liring  liiiii  a  sampli-  ot'  tht-  sait,  wliich  lie  (li<l,  and,  on  tlu-  sjun.- 
diiy,  aftcr  liaving  olitaino*!  froni  Plaintiff  an  ordcr  for  tli'- 
(It'livcry,  soM  tivi- thousjiml  niinots  tlitrcof  at  a  profit  to  on.- 
Conturt',  wlio  iniim-iliately  took  away  2471  niinots,  upon  tii. 
written  ordci-  of  Défendant.  Couture  tinding  tliat  tlie  >alt  'j.  - 
livorc'(l  to  hini  \>y  iX-fendant  did  not  correspond  with  th- 
sample,  refused  to  receive  tlie  i-eniaimler.  Up  to  tliis  tiiii' 
]3efendant  had  not  seen  tlie  sait,  nor  liad  any  one  examin.  .i 
it  on  his  l)elialf.  Notice  of  Couture's  répudiation  of  liis  c"»ii- 
tract  was  given  to  Defi-ndant,  wlio.  on  tlie  Hfteentli  of  tli  • 
sanie  niontli,  causetl  a  protest  to  l»e  served  upon  l'Iaiiitirf 
nîpudiating  liis  contract  on  the  sanio  ground  ;  on  tlie  follouin,' 
day.  Plaintif!' called  upon  Défendant  to  removo  the  resi'lue  of 
tlie  sait,  wliich  he  refused  to  do,  whereupon,  the  saine  \va> 
resold,  after  notification  t«j  Défendant,  at  his  costs  ,ind  char:.'».-. 
Upon  snch  resale,  there  was  a  deficiency  in  the  price,  and  f<.r 
tliis  difi'erence,  together  with  the  costs  and  charges,  as  w.  II  ;i» 
for  the  price  of  the  .sait  renioved  froni  the  vessel,  l'iaiulitf 
))rouglit  .suit.  The  Défendant  clainied  a  non.suit  upon  th.- 
groun<l  that  no  mémorandum  in  writing  of  the  hargain  had 
been  produce<l,  and  further  that  there  was  no  évidence  of  aiiv 
actual  acceptanct-  ami  receipt  of  any  portion  of  the  goods  t<. 
satify  the  requirements  of  the  4tli  .section  of  the  statute  <>f 
frauds.  The  court  overrule<l  the  obiection.s,  holdin<r  it  t<>  l»- 
wholly  within  the  jn-ovince  of  the  jury  to  décide  whetli<r 
there  had  been  actual  acceptiince  and  receipt.  Thecounsel  tli»n 
addressed  tliejtuy  on  belialf  of  Défendant,  principally  uix-ii 
tlnî  «(Uestion  of  such  acceptance  and  receipt.  A  verdict  wn- 
found  f(jr  Plaintiff  and  leave  given  to  Défendant  to  move  to 
enter  a  nonsuit,  if  the  court  .should  think  there  was  no  évi- 
dence of  acceptance  and  receipt,  or  no  such  évidence  as  jii— 
tified  the  verdict.  On  the  fifth  of  Septeniber  following,  Def.  ii- 
dant  nioved  the  court  that  tlie  verdict  of  the  jury  be  .set  aside 
and  a  nonsuit  entered,  or  a  new  trial  granted. 

JoXES,  showed  cause  :  There  was  sufficient  évidence  to  war- 
rant tlu^  jury  in  finding  that  there  had  been  an  actual  accept- 
ance and  receipt  of  the  gooils.  That  the  (juestion  of  sucii 
acceptance  and  receipt  had  been  ])roperly  subinitted  to  tluin. 
It  was  not  nece.s-sary  that  Plaintiff,  in  onler  to  entitle  liim 
to  adduce  paroi  évidence  of  the  contract.  should  establish  >\v:\\ 
an  acceptance  and  n-ceipt  as  would  b(»  re(|niretl  to  prove  th' 
complète  fulHlment  of  the  conti'aot.  Any  part  delivery  of  th-- 
goods  was  sufîicient  to  take  the  case  out  of  the  opération  •■( 
the  statute  :  Défendant,  by  the  receipt  of  a  portion  of  the  gixRl?. 
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wouM  Ilot  th»'rel»y  Vh?  prcchulol  t'roiu  tlispiitiiij,'  tlio  (|uality 
of  tli"'  r'-iiiiiiii'liT.  Im  this  instniiee,  Dt-fomlant  liivd  «ilitaiiUMl  mii 
uplt-r  fruiii  tln'  v<ii»liir,  (lircctiii;,'  tlif  iiiastcr  tu  «Iclivcr  tln' 
wlioli-  «»f  tlii-  S4ilt  iii  the  vt'sscl  to  liiiii,  wliidi  lu-  lia»l  drliviTcd 
(•n  l«ttir<luf  the  vessvl.  He  liad  aotimlly  ivsold  5000  luislu-ls  to 
t'otitiin-  at  a  profit,  who  lia<l  rcinoved  2471  Imslicls  u])oii  Dc- 
f.ii.lîint  s  oi<lt.-r.  'lin-  l'IaintiH"  liail  «livcsti-d  liiiiiselt"  of  ail  coii- 
u>>\  ov«-r  tli«-  sait  l>y  gmntiiiij:  Défendant  the  order  retV'rred 
t-i.  Th«'  <iUiie  canif  to  l»e  constructively  in  the  possession  ol' 
IVfendant,  uj>oii  tin-  acceptance  hy  the  niaster  of  his  order  to 
«K-liver  the  srtine.  More^^iver  Défendant  had  exercised  an  ab- 
vVlute  rij^ht  of  property  ov<r  the  sait  by  the  sale  of  it,  and  it 
wa»  not  now  in  his  luonth  to  say  lie  had  never  acce{)teil  it. 

Ikvink,  for  Deft  iidant  :  Tlu-  J)ifendant  clainis  a  ne\v  trial 
"Il  two  jjri-oiuids  :  l*-  Tlu-re  was  no  eviilenee  of  an  acet-ptance 
•  if  tlie  sjilt  on  thf  part  of  thf  pnrehaser  surfieient  to  take  the 
ia>i-outof  thf  statut»'  of  frauds,  which  re<|uiresa  nieniorandiuii 
in  '.vritinjç  jvs  évidence  of  the  contract  ;  it  ap])ears  that  the  ".sait 
W.I-.  at  tlie  tiiiK-  of  the  .sj\lc,  on  Imard  of  a  ship  lyinjf  in  the 
harlxtur  of  <^uelMC,  and  that  it  was  not  .seen  by  the  purclm.ser, 
«11-  any  d«-livery  nwule  to  liini,  until  lie  had  resold  to  Couture, 
and  tlie  latt«-r  had  sent  bateaux  alonj^side  to  receive  it  ;  iniiiie- 
<liat«ly  after  the  arrivai  of  the  sait  at  the  wharf  it  was  repu- 
diat<_-«l  and  .s<-nt  Uick  to  the  ship,  so  that  in  fact  tlu're  never 
was  any  acceptance  <in  the  part  of  Défendant,  or  of  Couture, 
who  n-presented  hini  :  it  lias  bct-n  said,  on  the  other  side,  that 
tli'-  circunistance  of  the  sait  liaving  l»een  resold,  constituted  an 
act  of  ownei-ship  which  of  itself  w>is  an  acceptance  witliin  the 
iii<anin<^  of  the  statute.  and  .sonio  ca.ses  hâve  been  cited  to 
•-tablish  this:  but.  in  ail  those  cjuses,  the  re.sale  took  place 
afu-r  the  pui-chîiser  had  an  opportunity  of  seeing  and  judging 
.'fthe  «|Uality  of  the  <r(KKls,  which  was  not  the  case  in  the 
jtrest-nt  instanc»*.  A  référence  to  autorities  wtaihl  establish 
tins.  (1(2''  Adniitting  that  the  acceptance  wasch'arly  proved, 
■ui'l  that  the  nienioran<luni  in  writing  was  not  necessary,  then 
tii<n-  niust  hâve  In-en  a  deliveiy  and  acci-ptance  of  the  goods, 
aiid  tlie  propi-rty  in  theni  niust  bave  pa.s.se<l  to  Défendant  ;  it 
then  Iw-conies  a  question  ho\v  far  Flaintiti' could  exerci.se  any 
(-•«ntrol  ovt-r  Defendant's  property  as  he  lias  done  by  re.selling 
it  :  tlie  action  should  bave  been  for  the  price  of  the  uoods,  and 
l'iaintitf -sliouM  hâve  store<l  theni  at  the  expense  of  the  pur- 
chiix.-r:  having  now  by  selling  the  sait  placed  it  out  of  his 
{-•wer  to  carry  out  his  contract   by  delivering  it,  he  lias  lost 

Il  Hn)Wii.  Sfa'iii'-  of  fi-'iiiii<,  ]).  .'{Kj,  \o.  .'Jlti;  '^Uiry,  nn  S(il<x,i  '1H\  ; 
C'i'ii'tiii  v.*.  Rcfrf,  I  h^iîît,  p.  ly-i  :  Morton  \!<.  THiIm/».  Ad.  iiliil  Kllis,  N.  S., 
I'-  42s  :  I/uiif  vë.  Ht.-ht,  :M  La»-  and  Eq.  lùjKirt^,  p.  Ô24;  AiUlisoii,  ou  Cou- 
'r-iy-tf,  p.  73;  Parsons,  oh  conttwAiSt  vol.  *2,  p.  3'2(l. 
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liis  acti«»M  f'<ii'  tlii'  priée:  our  law  «Iol-s  nui  iio-niit  un  .ictidii 
sucli  as  tlif  ]iri>t.'iit,  unlrs-^  pi-i  inissiun  ti>  scll  tlic  nn,,,!^  l,;,, 
liccn  tirst  olituiiii-)!  tVoin  tin- ju'l;,^»'.  (  I  ) 

TAscilKliKAr,  .lusticf  :   Ucii<ltiiii;;  liis  jutl^^uicnt  on  tin    twn 
motions  :   tlu-  nnttinn  of  IMaintitt"  t'ui-   jniiL;im'iit  in  act'oiil.iuct 
witli  tlif  Ncnlict,  nul  tlu-  niution  <it"  Dcftiiilant  rtu-  a  luw  triiil 
"  La  présente  iteniamle  est  t*<aul<''e  sui'  nnc  smtr  Ncrlmlc  il  uim 
<|Uantité  lie  sel  «pii  se  tr<>nvait  à  liui'd  iln  vaissran  le  h'din,,,, 

«lans  le  port  «le  (^Mn'-liee.   Ix-l  ilt-t'elise  e>t   t'ondi'C  sur  le  sliihili  ni 

fniads  ;  alléguant  fpie  la  vente  n'était  pas  liValc  et  (|iir  |. 
J)enian<lenr  ne  pouvait  en  profiter,  vu  (pie  cette  pii'-trnclur 
vente  n'était  pas  acconipaj^'née  il'un  nK-nioiic  é'crit  contenfint 
les  oomlitions  de  la  vent»-,  et  (piil  n'y  avait  eu  ni  tradition  ni 
acceptation  de  l'aiticle  vendu,  ni  paiement  partii'l,  de  niaiiii  iv 
à  soustraire  la  cause  à  rop(''rati<»n  du  sfiifnlc  nf  fnnnls.  I^is 
(pU'stions  soumises  au  Jury  ont  toutis  été  résolues  d'une  tiia- 
nibre  favoi'al>le  aux  |)réte!itions  du  Demandeui-:  le  jury  a 
couf'Oité  (pi'il  y  avait  eu  V(,-nt"-  et  liviaison  et  acceptation  dV  la 
(piuntité  <!(•  sel  en  (|Uestion,en  en  pri'uant  une  grande  (piantitf 
à  Itord  du  vaisseau,  et  lu  transportant  à  la  l'ointe-Li'vis,  et  i  n 
la  revendant  ensuite  à  une  tiei-ce  pt'rsonne,  et  j'avoue  i|iu' 
mali^ré  le  contlit  d'opinions  (pie  l'on  trctuvi^  dans  les  nomlireiix 
livres  de  loi  anglaise  ipie  l'on  a  cités  en  cette  cause,  je  ne  |)uis 
dire  <pie  le  jury,  qui  était  composé  d'iutninies  entendus  dans  !c 
commerce,  ait  <loiuié  aux  actes  du  ])éfendeur  une  interpi'eta- 
tion  et  une  [)ortée  t|ui  ne  fut  pas  justitiée  pai'  la,  pi"eu\e  t'iiitc: 
au  contraire,  je  crrtis  (jue  le  fait  <lu  Défendeur  d'a\(iir  (  ii 
livraison  et  d'avoir  accepté  à  Itorddu  navire  luieei-iinde  partii 
de  ce  sel,  sans  se  plaindre  de  sa  «pi.ilité,  ou  d'avoir  ét(''  troinpi'. 
et  (le  \v  transporter  dans  «les  l>ateaux  à  la  Pointe-Le\  i^ 
et  de  le  revendre  à  une  autre  personne,  est  en  loi  un  acti' 
à  toutes  tins  éi|uivalant  à  la  tradition  et  acceptation  du 
tout,  et  ipii  suffit  pour  soustraire  la  vente  à  ojjératiou  du 
stiitatc.  of  fnmds,  et  <pi'en  autant  la  nécessité  «l'un  im- 
moin'  par  écrit  constatant  les  conditions  de  la  vente  nVtait 
pas  ol>li|L,'atoire  p(au"  permettre  au  Demandeur  de  pi'ouver  son 
contrat  et  ses  conditions.  Le  jury  a  é<;çalement  fait  rapp<irt 
<pio  la  vente  n'avait  pas  eu  lieu  par  écliantillon  et  la  picuvr 
faite  est  là  pour  nous  convainci'e  (pie  le  juiy  n'a  pas  ei'ié  (laii> 
cette  partie.  Le  Défendeur  s'est  l»eaucoup  élevé  contre  la 
conduite  du  Demandeur,  (jui,  dit-il,  n'aurait  pas  dû  revendiv 
à  perte  K'  reste  de  la  carpiison,  puis(p  'il  apj)artenait  au  Dé- 
fendeur, et  (pie  le  Demandeur  aurait  dû  le  déposer  en  lieu  sur 
aux  dépens  du  Défendeur  qui  aurait  pu  le  l'éclamer  en  tnut 

(1)  Pnthier,  r./(/<,  \o.  -itHi,  47.'»:  Troi.l..iij,'.  I  ,iil<,  (ITil,  (181  ;  M(uiui<lal<  ^^. 
Smith,  1  ().   lî.  K..  .V.I4  ;  <l,.a,:s  vs.  AshI'ni,  .S  ("iiiiipl.t;Il,  4-J(i. 
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tf-mps.  !>•  jury  M  tnmvt''  (|n<'  ('«)iir())'iu(''iii»'nt  iinx  nsn}»i'«4  «lu 
oiiiiiiH-nv.  il  «•tait  loisihlo  au  Dciiiainlt'ur  ilatiopti'i-  lu  lii;iu-W»' 
f»ii«liiitie  4ju"il  a  suivie,  savoir:  <ii'  vcmlre  le  si-l  HUs,si  l»ii-ii  iju»' 
[»«^^il<K'.  «IVii  avertir  le  Déit-mlcur,  et  lui  cliaru^'r  la  iliHV-n'Uce. 
Km  o-Ih.  i]  un-  seiiiiijc  (juc  le  DciiiaïKleur  avait  parfaitt-iiH-nt 
r.i.Ê''i>iK  <'t  je  ne  i)uis  lilâuier  la  rlécisidii  du  jury.  Kii  «•flet.<|Uel 
iniul'U*  futur  le  Demamli'Ui' <le  faire  transjxater  ce  st'I.  «le  le 
f[..p»wt-r  en  lieu  sûi-,  de  le  faire  as.- arer  contre  le  tVu,  et  «le 
{*iy«r  Se  l<iyei-  juiidant  un  temps  d.;  )  lusieurs  mois  |H.Mit-étre. 
;ii  b  tiii  <le>(juels  il  jilaira  au  l)ét'e?id  ur  de  recoiniaitre  i|u'il  a 
».a  l«»rt  <le  let'u.seï-  le  Sel,  et  de  vcîiir  le  réclamer  à  une  e|MM|Ui' 
"H.  le  M'],  (jui  est  dune  naturi'  péris.sable,  aura  diminué  en 
{««id*.  en  <juantite  et  en  valoui",  et  ne  rapportera  peut-être  \»\> 
;in  IV'iiiaiideur  .ses  trais  de  j^'anle  et  d'assurance.  D'ailli-ur-^.on 
ïr.ii%-e  «laiis  les  pn'céileiits  anL;lais  une  li^nie  de  conduite  indi- 
.jn»-»- "1  un<- manière  à  faii'e  comjireiidre  cjue  le  Demandeur  a 
rt;^  e<»iiir«ni)(''ment  à  la  loi.  .le  suis  donc  d'opinion  île  donner 
stiBt«"  au  Verdict,  et  île  condanniei'  le  Défendeur  coMt"orniéiin-nt 
.in  rA\']*i'rt  «lu  jury,  et  de  renvoyer  la  motion  du  I)étVn«leur 
[".rir  un  nouveau  ])rocès,  connue  non  fomlée. 

./^»»/«/v<«'//' :  "  t'onsidéi'ant  (jue  l'action  «lu  Demandeur  est 
t'"tii'tK"»"  sur  un  contrat  de  vente  dune  ceitaine  (piantité  de  sel 
•••>t(iiu«-  fait  par  le  Demandeur  au  Défendeur;  considérant  qUf 
K' Ifjiiit  «hi  Défendeur  d'avoir  accepté,  à  liord  du  vais.s«-au  le 
llrVuri !*'■''■ .  dans  leijUel  se  trouvait  le  dit  sel,  une  |»artie  ci>nsi- 
d'  njlule  «licelui,  et  de  l'avoir  ti'ans{)orté  ailleurs  et  vendu  à 
uni-  ïïuitiX'  jK^Tsonne,  équivaut  à  une  acceptation  du  tout  jKir  le 

I  K-lV-n«l»'ur.  <'t  que  le  jury  a  constaté  que  ce  fait  équivalait  à 
nU'-  tniolition  y)ar  le  Demandeui",  et  à  une  acceptation  jwir  le 
Kf»-!ii«leur  de  l'article  vendu;  considérant,  (|u'en  autant,  la 
ti-o-^sité  d  un  mémoire  par  écrit  constatant  K's  conditions  de 

II  vente  u  était  pas  olilieatoire  pour  permettre  au  J)emandeur 
'[►- l»rv»nver  le  contrat  et  les  conditions  d'icelui  :  C'onsidéi-î\nt 
'[rt'i!  iii"«'*t  jias  prouvé  (|Ue  la  vente  du  sel  en  (juestion  fut  à  et 
i-'tiif'-njaénjent  à  un  échantillon,  mais  (|Ue  la  vente  a  été  pure 
►  t  'Êu«j«ll<'  et  parfaite,  d'un  article  (|Ue  le  Défendeur  comme 
.ii!t»-teur  H  <lû  coimaître  ;  considérant  (|Ue  le  jury,  par  son  nip- 
p'Bt.  a  e<instiité  et  trouvé  ([ue  le  Défendeur  était  endetté 
'  [Lv.  r>  5e  ])enianileur  on  uni'  .sonnne  de  Sôôô.SS,  p«air  les 
•rufts*-:*  et  considérations  suivantes,  .savoir:  8.'iin.î)>S,  valeur  de 
2471  uajn^its  du  sel  ]iar  lui  eidevé  :  8'21()..S4,  pour  perte  sur  le 
i>-«ti-  tlu  xd  revendu;  !ifl(S.O(),pour  connui.ssion  sur  cette  vente, 
A'-  »leus  et  <lenii  par  cent;  !?7.0()  payés  à  des  notaires;  consi- 

'.•mtiit  «jUe  le  ver<lict  prononcé  par  le  jury  le  1er  juillet  iler- 
iii^r.  lïV-st  pas  contraire  à  la  loi  ni  à  la  preuve  faite  au  prr>cè.- : 
(  Mil, Jiuuue  le  Défendeur  à  payer   la  sonnne   de  î:*55ô..*SfS,  pour 
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les  caus(>s  et  coiisid/Tiitions  susdites,  avec  intérêt  sur  icdlr  n 
CdiiiptfV  ilu  (lou/c  juin,  lS(i(),ct  les  (l(''))('iis." 

i)»i(l;;incnt  ou  tlif  uiution  for  ii  Mt-w  triiil  :  "  ('onsidt'nuit  ijHc 
l'action  du  Dcmaudcui'  est  foudéf  stu'  \iu  contrat  di-  vintc 
d'une  certaine  (juantité  de  sel,  cftniiiie  lait  i)ar  le  Deinandnir 
au  Défendeui' ;  considérant  (|Ue  le  t'ait  du  Défendeur  d'avoir 
accepté  à  hord  du  vaisseau  le  Rriunicc,  dans  lc(|uel  se  trou- 
vait le  dit  sel,  un*'  partie  considérahle  d'icelui,  et  de  l'avoir 
transporté  ailleurs,  ut  vendue  à  une  autj'e  persoiuie,  é(|ui\!int 
à  une  acceptation  du  tout  par  le  Défi'iideui",  et  <|Ue  le  jnry  ,i 
constaté  <|Ue  ce  l'ait  écjuivalait  à  une  tradition  ])ar  le  l)riii!iii- 
deiu',  et  à  une  acceptation  parle  Défendeur  (le  l'aiticle  \{iiilu  ; 
considérant,  ([u'en  aiitant,  la  nécessité  d'un  niénioii-e  par  éciit 
constatant  les  contlitions  di'  la  vente  n'était  pas  olilinatuire 
pour  pennettre  au  Demandeur  de  prouver  le  contrat,  et  les 
conditions  d'icelui  :  considérant  (pi'il  n'est  i)as  prouvé  (pic  l;i 
vente  du  sel  en  question  fût  à,  et  conforniénient  à  un  éclmn- 
tillon,  niais  (pie  la  vente  a  été  pure  et  simple  et  parfaite,  iliiii 
article  (jue  le  Défendeur  comme  acheteur  a  dû  connaître  ; 
considérant  (pie  le  verdict  prononcé  par  le  jury  n'est  pas 
contraire  à  la  loi  ni  à  la  preuve  faite  au  ))roC('s,  déelaii'  In 
motion  du  Défendeur  pour  un  nouveau  procès  non  fond(''e,  it 
la  renvoie  avec  dépens."  (12  />.  T.  R  ('.,  p.  lO.S.) 

.loNKS  and  Heakn,  for  ï'iaintiti". 

IIoLT  and  IitviXE,  for  Défendant. 


CAPIAS.-AFFIDAVIT. 

Sui'EUioH  CoTJUT,  Québec,  r)tli  Feliruary,  i.S(l2. 
Before  Tasciiekeau,  Justice. 

(JUEEX  es.  HATFIELD. 

Jugé:  Qu'vni  allulavit  pour  nn  r(i])i(in  ad  rfspiivilinduiii  jieat  ('(intenir 
])lusi('nrs  alU'trations  do  dettes  dilIiTontes,  incdinpatililes  les  unes  iwrr 
loH  antivH,  et  n'est  pas  mil  on  0()ns('(Hioii('O  do  riiLSiilIisance  do  l'nn(>  .le 
ces  all('gati()ns. 

A  writ  otc<(2yliis  nd  rcspovtJc^iihmi  issued  apiinst  Défen- 
dant founded  upon  an  affidavit  liy  wliicli  l'iaintiff  sw(n'e  tliat 
Défendant  was  indelited  to  liim  in  tlio  .suin  of  t4()  12  !',  fiir 
services  perfonned  by  tlie  déponent  as  seanian  for  Hattlelil. 
on  lioard  tlie  vessel  called  tlie  S'upirt,  from  the  20tli  day  of 
July,  to  the  25th  day  of  Novemlx'r  la.st,  durine-  which  jieiiod 
Uattield  was  the  master  of  the  vessel,  and  at  the  installée 
and  recpiest  of  Hatfield  ;  and  also  in  virtne  of  a  <]iH'i]  of 
assionnient  pas.sed  before  Austin  and  colleanue,  notariés,  at 
the  city  of  Québec  ;   and  also  for  work  and  labour  :   caie  and 
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'liliL^cHPo  k(\.  in  niid  ul«nit  tlir  Idisinoss  oï  llutfit'ld,  nml  for 
lii  11  nml  lit  liis  iiistniicr  nml  ir(|Uist,  ut  tlic  city  <>•  <4)u«'l)t'c 
iirnicsiiiil.  ()iitlir  l^t  Kcliiiiary.  \S{,-2,  Dft'fmlaiit  iimvt'il  t<> 
i|iiii.sli  tlif  i'K/nds  (iji  tlii'  yiouml  di"  tlic  <j;'fii('iiil  iiisullicifiicy 
«il"  tlic  ullidiivit.  nml  piirticularly  tii'  tliut  i)art  of  it  vliich 
iilltH't'il  tlic  assi^^iniiciit  as  a  cause  of  action. 

lltviNK,  for  Dcfcnilant:  'l'Iic  atliilavit  statcs  Défendant  to 
lie  in<lclited  in  a  siuii  of  C4()  1 2  !),  for  tlirce  several  causes 
iiiconsistent  witli  ont'  anotliei',  it  niust  at  lenst  !>e  necessary 
tliat  tlic  ditl'crcnt  causes  of  délit  sliould  lie  distinctiy  set  ont, 
iiiid  it  caniiot  lie  |iretcndcd  tliat  it  is  suHicient,  in  an  afiidavit 
l'or  a  l'd/iitis,  to  alleijc  tliat  tlic  délit  is  «lue  in  virtuc  of  an 
assijrnnicnt,  witliout  nientioninir  tlic  nanie  of  tlie  assi<;nor  or 
stiitine;  tlie  original  cause  of  délit,  'i'he  atlidavit  niust  tlicre- 
fore  lie  liad,  eitliei'  for  statin;;'  se vei-al  causes  of  délit  inconsis- 
tent witli  onc^  anotlier,  or  for  tlie  insutliciency  of  tlie  allei^a- 
tion  of  tlie  délit  undei'  the  assi^tnnent. 

l'oi'K,  R.,  for  IMaintiff  :  Contended  tliat,  as  tliere  were  tliree 
ciiinits  in  tlic  affiilnvit,  tlie  i'(i[tiiiK  ctmld  not  l»e  (|uasli(>d  for 
tlie  iiisuHiciency  of  oni;  of  tlieni,  the  otliei's  sliowino;  a  sufli- 
cieiit  cau.se  of  debt. 

'r.\s(  liKitKAl',  Justice:  Held  tlie  afiidavit  sutlicient  .  and 
iliscliarjj^od  the  motion  to  »|Uash.  (12  1).  T.  Ji.  ('.,\\  115.) 

l'oi'K  R.,  for  IMaintiti'. 

Hi)i;r  and  Iuvine,  fur  Défendant. 


it  (•(iiitinii' 
<  unes  iiM'i' 
le.  i'iiiu>  ili' 


PROCES  PAR  JURT.-BILLET  PROMISSOIRE.-PRESOHPTIOIf. 

Qi'EEx's  lÎEXcii.  Ai'i'EAL  SiDE,  Montréal,  7  mars  l.sor). 

r.efore  DrvAL,  Chiof-Justice,  AvLWiN,  Meueditif,  Mondelet 
and  Dkummoxd,  Ju.stices. 

(iii-Moru,  et  al.,  Appellants,  and  Whishaw,  Respondent. 

.liiijé  :  le.  C^u'iinc  aotimi,  par  une  partie  qui  n'est  pas  cominorçanto,' 
piiiir  le  rei'ouvrenient  de  deniers  jiar  ell(î  pn'tés  anx  Défendeurs,  coni- 
niervants  et  assoeiés,  et  ]ionr  lesc|ueis  ils  donnèriMit  une  reronnaissaiice 
par  écrit,  h<ius  forme  de,  lettre,  n'est  pas  susceptible  d'un  precès  par  ju- 
rés, et  le  chdix  «l'un  tel  prucès,  par  le.s  i>laidoyers  des  DéfeiKleur.*,  S€îra 
rejeté  sur  ni(iti(in,iiar  la  raison  (pie  le  contrat  entre  les  parties  n'est  jiae 
IMireineut  d'une  nature  cdinnierciale.     (1  ) 

L'o.  (^ue  la  reconnaissance  contenue  dans  la  lettre  en  question,  n'était 
|iMs  un  billot  pronilssoire  contre  leijuel  la  prescription  do  cintj  ans  iiou- 
\  ait  être  invoquée.     (L') 

:>o.  Que  la  prescription  de  six  ans  en  vertn  du  Stat.  Réf.  du  B.C., 
i;ip.  (i7,  sec.  1,  n'était  jias  ajipliquablo  à  res|)èce,  et  qu'un  plaidoyer  in- 
viicpiant  cette  prescription  doit  être  renvoyé  sur  défense  on  droit. 

(1)  V.  art.  348  C.  P.  C. 

(•_')  V.  s.  H2  eh.  S.  <lu  V.  de  ISflO,  M  v.  ch.  .'W  ot  art.  2260  C,  C. 
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This  was  an  action  brouglit  hy  Plaintiff,  doscribod  as  "(,i' 
Clieltenhani,  in  England,"  against  Det'ondants  as  "  mcrcluiiits 
and  copaï'tners,  caii-ying  on  trtide  and  c(jnuuorco  as  sucli,  at 
"  Montréal,  under  the  naine  and  finu  i)t'  Gihnour  and  Vu." 
The  déclaration  allegud  :  "That,  on  the  80th  day  of  Dcccii- 
"  her,  1854,  at  Montréal  Plaintiff'  loaned  and  advanced,  liy 
"  and  through  his  agent  and  attorney  in  that  hehalf,  Augns- 
"  tus  Hevvard,  of  Monti-eai,  unto  the  firni  of  (Hlniour  and  Co.. 
"  of  Montréal  then  coniposed  of  Défendants,  and  of  J)iivi(l 
"  Gilniour,  of  Québec,  nierchant,  and  James  (jilniour,  of  Moii- 
"  treal,  merchant,  and  at  their  request,  the  suni  of  two 
"  thousand  five  hundred  pounds  stei'ling,  equal  to  thiic 
"  thousand  and  twenty-se^-en  pounds,  fiftecn  shillings  and  fivc 
"  pence  currency,  (exchange  calculated  at  nine  percent)  whicli 
"  Gilmour  and  Co.,  then  and  there  promise»!  to  lepay  to 
"  Plaintiff,  on  demand,  together  with  interest  tliereon  from 
"  the  30th  day  of  Decomber,  1854  at  the  rate  of  seven  per 
"  cent,  per  annum,  until  actual  paynient  of  tlie  ca])itiil  ; 
"  That  in  acknowlecVment  of  such  loan,  Gihuour  and  Co.,  ut 
"  Montréal  on  the  30th  day  of  December,  l(Sô4,  did  make  ami 
"  sign  a  certain  paper  writing,  .s'0(t.s'  schu/  privé,  in  the  ful- 
"  lowing  words  and  figures,  to-wit:  Montréal,  SOtl;  Dccemlnr, 
"1854,  Augustus  Heward,  Montréal.  Deah  Sik:  We  aek 
"  nowledge  having  received  from  you,  for  account  of  Bernard 
"  Whishaw,  of  Cheltenhani,  England,  two  thousand  five  hun- 
"  dred  pounds  sterling,  e(|ual  to  three  thousand  and  twenty- 
"  seven  pounds,  fîfteen  shillings  and  five  pence  curniioy, 
"  (exchange  calculated  at  nine  per  cent,)  being  a  loan  subjcct 
"  to  be  returned  when  demanded,  and  for  which  we  agrée  to 
"  P"'3'^  y°^^  interest  at  the  rate  of  seven  per  cent,  per  annum. 
"  Yours  respectfully,  (jILMOI'R  and  Co.,"  and  then  and  tluiv 
"  delivered  said  paper  wi'iting  sous  seh}(/  privé,  to  Hewai'd, 
"  as  such  agent  and  attorney,  of  Plaintiff,  and  promised  tu 
"  repay  to  Plaintiff  on  demand,  the  aforesaid  moneys  ami 
"  interest,  according  to  tlie  ténor  and  effect  of  such  paper 
"  writing  sous  sein;/  privé."  Then  follow  allégations  settiiii; 
up  the  death  of  David  Gilmour,  and  the  retirement  of  .lames 
Gilmour  from  the  firm,  and  that  Défendants  continued  tlic 
business  of  the  firm,  and,  as  such  copartners,  assume»!  ail  tlie 
a.ssets  and  liabilities  of  the  firm  of  Gilmour  and  Co.,  to  wlioiii 
the  loan  was  so  made.  That  by  rea.son  of  the  premises  ]n  - 
fendants  became  bound  to  pay  and  promised  to  pay,  etc. 
Ist.  plea.  Pre.scription  of  five  years,  setting  up  that  the  wiit- 
ing  above  was  a  promi.s.sory  note.  ^nd.  The  prescription  oi' 
six  years, under  the  10  and  11  Vict.,cap.  ll,declaring  in  eacli 
plea  Défendants'  option  of  a  trial  by  jury.  '^Fhe  Plaintiff 
inoved  :  "  That,  inasmuch  as  tl  e  action  was  not  susceptible  of 
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■à  triiil  l>y  jury,  it  be  dcclared  to  havo  lieoii  irroj^ularly  cntore»! 
in  such  pl(-'ji.s,  and  stnick  tliinvt'roiii."  .  )n  thc  2()t!i  Nuvciii- 
Ikt,  1(S()2,  the  Court  (Monk,  Jnstico)  rendcrod  judninont  : 
llcrc  '■ 'llow  tlu'  ivinarks  inadc  liy  tlii'  jud^'c  in  iTiidcviiij;' 
iiiil<,nnent  :  "  The  action  liciny  for  tlic  rccovery  of  a  loaii  liy  a 
non-trader  to  a  commercial  tirni,  tlu"  court  is  of  opinion  tliat 
tlii'  statute  does  not  apply.  Tlie  contract  may  be  counnercial 
;is  ren-ards  the  Défendants  liut  it  is  elearly  not  s.)  as  i-et^ard 
tu  l'iaintift".  Now  the  statute  refpiires  tliat  it  sliali  lieofa 
iiici'cantih'  nature  only,  that  is  (as  tlie  court  understands) 
pni-ely  so,  and  as  ref^ai-ds  hoth  Plaiiitiff  and  Défendants,  'i'iie 
instrument  evidencino-  tliis  loan  may  or  niay  not  he  a  promis- 
sdiy  note  ;  but  if  it  be,  it  does  not  follow  that  sucli  a  note  is 
iif  il  mercantile  character  only.  On  the  whole,  the  court  is  of 
iijiiiiion  to  grand  the  motion,  'l'he  followini;'  was  the  judi;'- 
niiiit  of  the  court.  "The  court  con.sidering  that  the  pre- 
■  sent  action  lias  been  instituted  for  the  ivcovery  of  the 
"  snni  of  x3027  15s.  5d.,  cuirency,  beiny'  foi'  money  advanced 
"  liy  i'iaintifi',  not  allerfed  to  !)(.■  a  merchant  or  trader,  to 
'  ])efe!idants  by  way  of  loan,  at  the  rate  of  seven  per  cen- 
"  tiini  inti'rest  until  the  actual  payment  of  tli(>  capital  :  con- 
"  si(lei'ini>;  that  there  is  nothinu'  in  the  allégations  contained  in 
'  tlio  pleadiuiijs  to  show  that  the  contract  of  loan  was  a  com- 
■'  niei'cial  contract  oi'  aj^reement  of  a  mercantile  nature  only  ; 
"  Cdiisidering,  on  the  contrary,  that,  by  the  allepitions  of  the 
"  plcadin^'s,  it  appoars  that  the  contract  of  loan  was  not  a 
"  eonimereial  contract,  or  one  of  a  mercantile  nature:  seeinj;- 
"that    the    jjrest'iit    action  is    not  one  of    a  mercantile  nature 

niily,  !ind  that  the  issue,  in  so  far  as  joined  thei'eiu,  does  not 
"  in  volve  matters  of  fact  "  a  mercantile  nature  only;  consi- 
'  lit  rinti^,  therefore,  that  the  présent  action  is  not  one   susce])- 

tiliK'  by  law  of  a  triul  by  jmy,  doth  o-rant  IMaintitf's  motion, 
■iind  doth  order  that  the  words  in  ])efendant's  pleas,  deelai'- 
"uvj;  their  option  of  a  trial  by  jury,  be  struck  from  sueh 
"pleas."  'l'iie  case  was  afcerwards  in.scribed  for  hearini;  tv 
dro'it  upoii  the  answers  to  the  tirst  and  second  pleas. 

Monk,  Justice  :  Held  that  référence  nuist  be  had  to  the  dd 
tVench  law,  as  to  what  constitutes  a  In/lcl.  The  paper  in 
i|nestion  might  }K'rha})s  be  a  Iiillct  undei-  that  law,  it  was  a 
niatter  of  great  doubt.  He  could  not  hold  it  «lid  not  come 
nnder  the  définition  of  the  freneh  law,  but  heilid  not  thiid<  it 
t'fll  within  the  pui'view  of  the  Statutes  reyulatini;'  notes.  The 
action  he  held  to  l)e  upon  a  loan,  liy  a  party  not  a  trader,  it 
ilid  not  appear  from  the  pleadin^'s  that  the  loan  was  excr 
rniployed  in  commercial  transactions;  heclid  not  considei-  the 
'■use   as  of  a  mercantile  nature,  and    although    with    consi- 


.4 


394 


liAI'l'OHTS   .irUlCIAlKES    «EVI.SÉS 


«loraltlo    liositixtion,  woiiltl    niaintain  the    answrrs  in  l.iw    iiiwi 
(lisniiss  lioth  jdciis. 

Tlif  folldwini;  Wîis  tlic  iud^iiii'iit  ot'  tliu  Court  :  Tiii;  ( '■  .riti  ; 
"  Consiileriug  tlint  the  Ictti'i'  oi"  ac'kn(»u-l('<ln;riiiL'iit  iii  w  litii!:; 
"  kouk  Kciiiff  pi-'iré,  îiddresst'd  hy  Dct'eiidiints  to  Aw^u^m^ 
"  Hi'Wiird.  drttcd  .Montréal,  ;]Otli  licccniber,  l(Sr)4.,  is  iK.t  a  lu.t.-. 
"  accordiuL;- to  tlii'  inti'nt  and  nicanino-  of  tlie  Statntf  liît!i 
■•  \'ic..  cil.  22,  sec  •}[,  (fha])tt'i'  (î4,  section  .'il,  Con<()!i.iat.-,i 
"  Statntt's  fVr  î^owci-  Canada),  and  tliat,  conM',|Urntl\-.  tln' 
"  saitl  pajx'i'  writiny'  and  acUnowliMlonicnt  sons  st'inij  j,,',n' 
"  dors  Ilot  ami  cannot  in  law  conic  undi'r  tlic  ojii-ratiun  nf  tliM 
'■  at'ortsaid  Statntc,  as  i)K'adc'd  liy  Défendants  in  tlieir  fir-t 
"  plea  :  seeiny-,  nioreover,  tliat  IMaintifi's  action  is  liascd  an  | 
"  institnted  upon  a  conti'act  ot"  loan,  and  not  expressly  upnn 
"the  said  paper  writing  and  acknowleduiiient,  sousstlnii 
•'  prire,  dotli  disniiss  the  plea  tirstly  pleaded  hy  ])efendaiits. 
"  And,  considerinn'  fnrthei-,  that  it  does  not  appear  t'rom  tin 
"  allégations  in  the  )ileadini;s  that  the  deht  an<l  causr  .,f 
"  action  upon  which  the  prosent  suit  is  hrouf^ht  is  <  r  nlati> 
"  to  any  commercial  niatter,  hut,  on  the  contraiy.  that  tiic 
"  saitl  ileht  or  cause  ot'  action  results  froiu  a  contract  ot'  leaii 
"  niade  hy  and  betweon  a  party  not  a  niei'chant  or  trader,  aii'l 
"  a  coniniercial  tirni,  without  avei'nient  or  averinents  that  tlie 
'■  loan  related  to  any  coniinei'cial  niatter,  hiisiness  or  transac- 
"  tion  whatevei-,  doth  disniiss  the  plea  secon<lly  ])1(  aded  l'V 
"  Defen.lants." 

It  was  t'roin  thèse  jude'inonts  that  an  appeal  was  institut"!, 
Ayi.win.  Justice:  The  Appellants  are  suetl  as  copai-tiur.-  in 
trade,  and  are  to  he  condenmed  as  such,  if  Respondtiit  suc- 
ceedsin  his  action.  There  are  two  alleif.-itions  which  niu>t  1m' 
proved  to  ohtaiu  a  juilgnient  in  his  favor.  1'"'  That  the  Api>i'l- 
lants  are  copartners  in  trade  ;  2*-  that  thoy  continued  tlic 
liusiness  of  the  Hnii,  and  as  .such  copartners  assunied  ail  the 
assets  ami  liahilities  of  the  jinn  of(Jilniour  &  Co.,  to  wlinm 
the  loan  was  niade.  Thei'e  is  another  allei^ation  which  is  ma- 
terial.  thouuli  it  neetl  not  he  ])i()ved  in  the  eveiit  of  priMif 
lieinii'  sufliciiiit  upon  the  two  first  positions,  naniely  :  "  That 
"  lieiiij^  >o  iiidehted,  liahle  aiid  resjionsihle.  Défendant-.  ha\r 
'■  frequeiitly  acknowleiln-oi  to  owe  and  proiuised  to  piiy  t" 
"  IMaintitf  the  aforesaid  aniount,  and  interest."  The  pv— -m 
a])})eal  is  froiii  two  judenieiits,  the  oiie,  in  l'tlect,  refusiiii:  tin 
Appellants  a  trial  hy  jury,  the  otliei'  disnii.ssiue-  two  )(Iea>  "f 
the  ApjM'llants,  one  foumled  upon  the  Consolidated  Statiitf 
for  Lower  Canada,  chaji.  (i4,  sec.  81,  for  limitation  of  action'^ 
in  commercial  cases,  and  tlu'  other  (Hi  the  statute  of  l'i-aud>. 
I  hâve  iiow  toen(|uire  into  the  correctno.ss  of  thèse  Jud^rnients. 
and    tirst    as  to    th<'    trial  liy  .jury.    Cnder    the    Consolidât"! 
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Stntnti'for  Lowcr  Canada,  chap.  S.'î,  sec.  2(),  it  is  rnaftc»!  tliat  : 
Ail  ])i'rs()iis  liavini;  suits  at  law  and  actions  in  tlic  SujX'iior 
(  nurt  i^i'oundt'd  on  délits,  pi'oniisfs.  c-ontracts  and  aiiTocnu'nts 
ni'  Il  niiTcantile  nature  onlv,  lutwtrn  nu-reliant  and  nii-voliant, 
uid  trader  and  tradei',  or  tradinu"  corporations  so  reputeil 
iiccordin^f  ti  law,  oi'  l>etween  niercliants  and  traders  or  ti'adiiit;' 
iiuporations,  aiid  ])ersons  not  enua^id  in  trade .  .  .  .niay  at 
tlie  option  of  eitlier  pai'ty  liaxc  and  olitain  tlie  trial  and 
wrdict  ol'  a  jury,  as  well  foi'  tlie  deteriaination  «il'  niatti'rs  oi' 
tri.d,  as  for  ilie  assessiiient  of  damaj^'es  or  jiersonal  or  otlier 
\vroii<;s  in  sueli  cases."  "^riie  (juestioii  tliat  no\v  arises  appi'ars 
tu  me  t'i  lie  tliis  :  Is  tlu,'  délit  of  a  nurcantile  nature  only  ? 
Tliat  a  iiiercliant  niay  incur  a  délit  iiot  mercantile  is  clear,  Imt 
lidW  persons  can  lie  niercliants  in  copartni'rsliip  and  niako 
iiiiv  promise  or  ayreeiin  nt  not  mercantile  a]i])ears  to  me  to  lie 
iiii]i<issilile.  Tlie  fact  of  a  copartnerslii])  is  mercantile  :  tlie 
]i,iitners  cannot  contract  at  ail,  incur  any  debt  unless  liy  tlie 
law  iiierchant,  and  in  tlie  |iresent  case,  (iilniour  tSi  C'o.,  in 
iiiiikinif  tlie  promise  and  a^'reemeiit  did  so  for  tlie  pui'pose  of 
tlicir  trade.  It  niust  liave  been  understo<id  liy  Kespondent  in 
^jiviiii;'  liis  money,  tliat  it  was  intended  for  commerce,  for 
tlie  profit  or  loss  of  tlie  copartners.  Altlitiu:di  Kespondent  was 
iidt  en<;ai:fed  in  trade,  tlie  contract  wliicli  lie  entered  into 
was  mercantile,  lieiici'  lie  lias  lirouirht  liis  action  aj;jainst  Dé- 
fendants, in  foluh).  Tliere  c(aild  lie  no  olilipition  in  .•<()lid()  at 
ail  under  tlie  promise  in  wi-itiny'  wliicli  is  no\v  sued  for,  unle.ss 
it  were  mercantile.  Tlie  court  lielow  in  its  judj^ment,  a.sserts 
tliat  :  "  The  cause  of  action   results  fnaii  a  c<intract  of   loan 

■  Iliade  liy  and  lietween  a  party  not  a  nu'rcliant  or  trader, 
'  and  a  commercial  Hi'iii,  witliout  averment  or  averments  tliat 
"  tlie  loan    relates  to     any    ct)nimercial    matter,    liu.siness    or 

■  transaction,  wliatever."  If  it  did  not  relate  to  a  c<inimercial 
matter,  liow  C(nild  the  partners  lie  liai  île  ^  But  it  is  to  be 
oliserved  tliat  Kesjiondent  lias  to  jinive  tliat  A]ipellants 
assumed  ail  tlie  assets  and  liabilities  of  tlie  tirni  of  (iilmour  & 
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KiiL;laiid,  and  tlierefoi'e  is  to  be  tried  by  a  jury.  I  come 
Diiw  to  tlie  judi;'ment  wliich  lias  overrruled  tlie  plea  of  limi- 
tation, under  elui]).  (i4  of  tlie  C'on.solidated  Statiitrs  for  Ix  ( '. 
It  is  contended  tliat  tlie  kdiis  sciiuf  jtr'iri-  wliicli  is  aver- 
ivil  in  tlie  déclaration  is  not  a  note  accoi-diniif  to  tlie  inttoit 
anl  iiieaiiine-  of  tliis  statute.  Tline  is  n<i  définition  of  tlie 
wiinl  coiitaiiied  in  tlie  stutute  :  tlie  tliird  section  mei'ely  states, 
iiy    bill  drawii,  or   note   niaile  payable."   Tlie  H(''pertoire  of 
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naissanc»'  «l'une  dette,  avec  promesse  de  lu  payer."  C'-luI. . 
aj^ain  says  tlie  Répertoire,  "  ancien  tenue  (le  i»rati(jiii' (|ii  ^i- 
"  l^nitie  une  rrcomiaissance  donnéi'  sous  sifrnature  juivi'-c  ribi- 
"  tivi'iiieiit  à  i|U<'li(ne  promesse  ou  (|Uel(|Ue  en^ai,'riiiciit.  ('<■ 
"  mot  (|ui  \  ient  «lu  latin  schnla  ou  nchaJ nhi.  a  la  mêiiii'  -ijui- 
"  tication  ipn-  celui  de  liilhf,  dont  il  a  «''té  ])arlt''  à  l'article  .|ui 
"  concerne  ci-  mot.  Tlie  note  in  (piestion  or  h'illil  is  oiil\-  .Jif- 
t'erent  in  i'«)rni  inasnnicli  as  it  is  addre.sse«l  to  A)ii,nistiis  H'  - 
\var«l,  Montréal,  tliat  it  commences  with,  "  Dear  Sir.  '  tliat  iIm 
\v«)rd  "\«)U  is  in-<erted  l)et\veen  tlie  words  "  to  jiny  ;ii]il 
"  interest  '  ami  concludes  "  yours  respectt'idly."  'riit>c  wmi-.U 
are  sui'plu>;i;j;i'  ami  «lo  not  vitiate  the  promise  containtij  in  it. 
'IMioui,di  not  nci^fotialile,  it  contains  tlie  ft'foiiiiii /■•^■•<iiin(' <r,i ,n 
ih'tt<\  iirii-  iH'iinii'ssc  tic  l<i  '/XI  1/(1',  ami  is,  tlieri'ror«',  to  .-l'il  iii- 
tents  anil  purpos«-s,  a  promissoiy  note  muler  tin-  ol<l  l;i\\  .it' 
France,  in  louer  ( 'aiiadîi.  Lookiiie-  at  the  autliorities  fit«il  !'V 
Appellant,  I  incline  to  the  ojiinion  that  under  the  law  ut  Kii- 
j^laiid  tlu-  hillit.  would  he  considered  to  lie  a  promissory  imti'. 
Tlie  littli'  Word  only.  in  the  phrase  "dehts,  promises,  cmiti  ne'- 
ami  aereenients  ot'  a  mercantile  nature  only,"  (  1  )  aj)peai>  at 
tirst  sii^lit  to  (|Ualit"y  the  .seiise,  Iiut  \ve  hâve  other  statiite< 
which  contain  the  same  provision  exjire.ssly  and  fiilly  uitli'>r,t 
any  resei-vation.  "  In  any  ci\il  suit  ot'  a  mercantile  iiatuiv 
lietweeii  merchaiits.  tra<lers  and  tl•adin^■  corporation^,  ur  Int- 
ween  iiierchants.  tra<îei's  or  trading  corjiorations,  and  pei-nn^ 
not  enyviLjeij  in  trade,  the  court,  oi-  a  juiln'e  kc,  kc,  iiiay  ai- 
dera .spécial  juiy.  «S:c.  (2)  "  In  tlu'  investigation  ot"  ail  tact-. 
in  actions  ami  suits  l'ounded  upon  hills  and  notes,  i-ecour.-e 
shall  lie  ha<i  in  ail  sucli  courts  to  the  laws  of  Englaml  in  t'mce 
on  the  day  last  afore.sai»]."'  ('A)  The  rules  of  evi«lence  camiot  l»- 
laiil  down  hy  the  law  of  Knelaiid,  unless  und«'i"  a  trial  l'V 
juiy.  The  law  of  Knglaml  with  one  consent,  cries  eut  almi'l. 
lie  fiii'to  fc!<i><>ii(l)  i^f  Jii rdt'irc.-:.  Ueiiig  of  opinion  tlien  that  tln' 
SOI lyi  sein;/  y^rii'/v-' upon  which  tins  suit  lias  heen  hroueht  i>  ;i 
note  under  the  statutejust  mentioiieil,  I  would  reverse  the 
Jude-meiit  which  lias  refuse<l  the  ti'ial  hy  juiy  asked  ly  Aji- 
pellants,  at  the  saine  tiiiie  that  I  would  reverse  the  juilgiiieiit 
which  lias  oveiruled  the  ])lea  of  limitation  under  the  ^ilst  ac- 
tion of  tlu-  statute.  To  en«|uire  now  into  the  !ast  judgineiit 
appeaU'il  from  ;  under  cha]).  ()7  of  our  ('on.  Stats  ,  it  app^  al- 
to me  that.  eveii  ailmittiiig  the  olijection  to  the  f«>rm  "f  tli' 
l)i//<t  or  riiliiJi'.  the  action  is  in  the  worils  of  the  statute 
uroumleil  iipoii    (/  h  mil  iKj  or   coiiti'act  without   spe«-ialty      I 

(I)  C.iii.  siiit.  L.  ('..  iliiip.  s;{,  sw.  •_*(). 
Ci)  Coll.  .St:it.  L  (_•.,  cliii]).  St,  SL'c.  ;^!i. 
(;<)  ('i)ii.  Stiit.  L.  C,  ehap.  64,  sec.  30. 
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liavc  iilrcfidy  stateil  tluit  tlic  Cfisc  is  onc  oF  !i  coiiniicrt'iiil  un 
tuiv,  liciici'  it  l'oUows  tliiit  tlif  i)lt'!i  of  liiiiitfition  uiulci-  tliis 
lii.st  .statutc,  is  iiuain  a  nood  plca.  Tlir  tliii'd  suli-sretiou  ot'tlio 
Mcoiid  section  oï  tliat  statutc  fiiacts  that  :  "In  actions  coni- 
incm'i'd  against  two  t)r  nioiv  sucli  "joint  contractors,  or  exccu- 
■  tnrs  or  aduiinistrators,  il'it  apjjrars  at  tlic  trial  or  othcrwisc, 
that  tlic  l'iaintitf"  tlioUi;Ii  liarrod  l>y  this  act  as  to  onc  or 
'iiiorr  t)l"  sncli  joint  contractors,  oi'  cxccnti-rs  or  adniinisti'a- 
"tors,  is  ncvi'i'thi'kss  oiititled  to  l'ccovci'  a^'ainst  any  otlicr  or 

•  iitlicrs  ot"  tliu   ])etV'n<lants,  liy  \ii'tu<' of  a   ncw  ackiiowlcd»!-- 
nient  oi"  pi'oniisc,   or  otlicrwisc,  judniui'nt  niay  l'c  i^ivcn  and 

•  CDsts  allowcd  t'or  the  Plaintitl',  as  to  tlic  Dcfcndantor  Dct'cn- 
'  liants  against  whoin  lie  recovers,  and  For  tlie  otlier  Di'l'eii- 
'  liant  or  DcFeiulants  ao'ainst  the  l'iaintitt'"  Tlic  suit  havinf 
Im'cii  hrouo'ht  aifainst  Détendants,  oniittini»' as  J)efeiid!iiits  two 
of  the  paitnei's,  it  was  compétent  to  tlicni  to  taki-  advantan'c 
lit'  the  ])lea  in  altatenicnt,  U])on  the  nion-JaiiKlrr.  Will  it  he 
pntended  in  sucli  case  that  the  (|uestion  whether  the  ])crsons 
imt  sued  wei'c  copartiicrs  w  ould  not  hc  a  coiiunercial  case  ? 
.Miiiiif'cstly  tluî  interest  would  be  of  the  hio-hest  inipo)'tanco. 
It  would  involve  the  (|Uestion  of  two  partnei's  not  sucd.  Nc- 
vertlieless,  undor  tlio  judoiuent  now  undcr  revision,  Appellants 
iiuiilit  bo  conileiiined  witlunit  a  trial  by  jury,  upon  the  as- 
siiiiiption  that  the  niatter  was  not  connnercial.  'i'iie  case  is 
mil'  of  the  hi^'liest  inqxa'tance  to  the  wliolc  of  the  niereantile 
cniiiiiiunity,  in  wliicli  tlieir  very  existence  is  at  stake,  and  also, 
it  iiiiports,  in  niy  iiiind,  an  attaek  upon  ti'ial  by  jury,  and  I, 
tlierefori',  feel  niyself  bcuind,  witli  ail  niy  power,  to  exj)ress 
iiiy  dissent  froni  the  judunieiit  about  to  bc  rcndered. 

Meuedith,  -lustice:  The  ju<lnnient  of  the  court  below  o\-er- 
mlis  the  two  pleasof  prescri])tion,and  déclares  that  Défendants 
wrrc  not  t'iititled  to  a  ti'ial  byjury.  And,  by  the  jud^nient  about 
tu  lie  rcndered  by  a  niajority  of  the  ju<lg'esoftl lis  court,  the  jud^- 
iiiriit  of  the  lowcr  court  will  be  contirnied,as  to  ail  the  points  in 
iiiiitroversy.  It  sceiiis  to  iiu',  howcvci',  that.at  least,  the  jilca  of 
-i\  ycai's  pi'cscription  ouylit  to  hâve  becii  iiiaintaiiicil,  The  law 
iliclarcs  that  no  "  action  <;'roundcd  u])on  any  leiiding  or  cou  tract 
'  without  s[)cciality  sliall  be  inaintainalijc  in  or  witli  l'e^aril  to 
■  any  connnercial  niatter,  unlcsssuch  action  isconinienceil  with- 
iii  six  yearsnextafter  the  cause  ofsuch  action."  Now,  1  tliink 


thi 


it  a  Ican  of  nioiiiy  to  a  connnercial  iiriii,  niust  be  presuna.'d 
tu  lie  niade  for  the  purposes  of  coimnercc,  and  that  a  loan  to 
•i  cnninicrcial  tirin  for  tlu^  purposes  of  coimiicrce  niust  bo 
ilii'iiied  a  coniniercial  niatter.  [  ain  further  of  o])inion  that 
tli"  jiapci-  writino-  sons  sciiif/  iirirt^  describeil  in  the  dcclara- 
timi.  is  a  note  witliin  the  nieaninif  of  the  statute,  inasninch  as 
it    i>  "  a   written  pronii.si'   for  the   payincnt  of   niuncys  at   ail 
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L'\(!iit.s  :  '  (  I  )  Hiid  tlint,  us  tlic  note  is  puyalilt-  on  ilfum ml .  tin 
statutc  (•oiiiiiimcrd  to  rilii  tVoiii  thc  l>ATK  of  tlic  note,  iiii,| 
tliiit  no  .s))fci)il  (ItMiiiUid  Wfis  ncCfssaiy.  (i)  Tlic  part  ol"  tlir 
case  that  lias  prcsciiti'd  tlif  iiiost  «lifficMilty  to  iiiy  niiiid  i>,  ,is 
to  wlictlicr  tlic  loaii  allc_L;'cd  l)y  l'IaiiitiM'oimlit  to  lie  cmisiih  r,  .1 
a  eoiitract  oi'  a  "  nicrfaiitilc  nature  <'/'///,"  so  as  to  cntitlr  !).■- 
fendants  to  a  trial  liy  jury.  It  lias  lici'ii  said  tliat,  as  thc  ^tatuir 
)'ci|uircs  tlie  cause  of  action  to  l)c  "  ot"  a  mercantile  iiatm. 
()iihj,[t  niust  Ite  "  purely  so  as  rc^-ards  l)otli  tlic  parties  in  tin 
cause."  Tliat  view  coidd  hâve  lie(;n  iiiaintaiiicil  tnulci'  (jih' 
former  .statute,  (8)  wliich  i-e(|uired  îiotli  thc  parties  in  a  suit 
to  lie  traders,  in  onlei*  to  e;ivc  citlicr  a  l'iglit  to  claiin  a  trial 
hy  jury  :  liut, asour  présent  statute  expressly  alhnvsa  trial  hy 
jury,  althoui^'li  oiic  of  the  parties  may  not  !»e  en<,oic;'c(l  in  trmlr 
I  do  not  sec  that,  in  order  to  admit  of  a  trial  liv  iur\-,  the  cun- 
tract  iiiust,  as  is  contended,  lie  |)urely  of  a  mci'cantilc  natuiv 
as  rc^'ards  hof/i  thc  parties.  \t  iiiay  pcrhaps  lie  said  that  llu- 
mcaiiin^-  of  thc  K>;.''islature  is  that  the  coiitract  sliould  he  hht- 
cantile  of  *Vn  owh  natin'c,  and  irrespecti\-c  of  the  tran.saetinn 
to  W'iiieh  it  relates.  (-}■)  Hut  thisview  cannot,  I  think,  lie  rii.rlit  ; 
liccausc  the  contracts  of  .sale  ami  of  hjan,  are  not  of  tlicir  owii 
natures  commt-rcial  ;  thcy  are  commercial  only  when  thiy  takc 
place  in  the  eour.sc  of  a  commercial  transaction  :  and  yct  it  is 
]ih  in  that  a  trial  liy  jury  mi^ht  be  had  upon  a  conti'act  nf 
sali'  or  loan  cntered  into  lietwcen  nierchants  in  the  course  et' 
tlieir  trade.  To  me  it  sceiiis  that  thc  Icufislature,  in  usiii^-  tlic 
Word  onlji  in  the  statute  in  (jucstion,  must  l>c  undcrstood  a» 
sayine',  that  thc  trial  liy  jury  niay  take  place  upon  a  contract 
of  a  mercantile  nature,  and  not  it[)on  (inij  other  klud  of  cini- 
truaf.  I  Uflmit  that,  thus  undcrstood,  the  Word  onljj  docs  imt 
.sccin  to  liavi-  heen  very  neeessary  or  t<j  artect  the  sensé  of  tlic 
pi'ovision  very  matcrially,  lait  still,  I  cannot  see  that  it  is 
sasceptihle  of  any  other  meanin<^.  ft  is  not  however  neeessary 
for  me  to  cx])i-t>ss  any  positive  view  as  to  tliis  point,  and  I  île 
not  wisli  to  lie  undcrstood  as  iloint;  so.  Heine;,  as  I  aiii,  in  a 
minority,  1  may  contine  mysclf  to  entérine'  my  dissent  frnni 
thc  judu'iiient  aliout  to  lie  remlci'ed,  and  this  I  liav(î  no  hésita- 
tion in  doin^',  liecause,  notwithstandiiii^  my  i^rcat  rcsjicct  fa' 
my  hrethcrn,  from  whom  T  hâve  iiow  thc  misfortuiie  to  ditfcr, 
it  seems  to  ne  sutHcieiitly  plain  that  the  plea  allc^iiiL;'  tli'' 
prescription  of  six  years  ouj^dit  to  hâve  beeii   maintaincd,  aii'l 

(I)  Story,  On  pviiwUxiirij  iiolix,  sec.  1. 

(•2)   .XiiL'i'lI,  fhi  /htliliiliitiis,  ('Mil.   11,  sec.   1.  ]).  !I7,  ami  cases  (hci'c  citcd,  incil'i' 
particularly  tiie  caso  of  Mortoii  vs.  E//ain,  2  M.  and  \\.,  p.  407. 

{•A)  ■_'.")  {'.en.  lli.iiii).  ■_'. 

(l)  Sec  on  tl\o  suliJLOl,  I  l'iu'dt's.sus,  />mif  runnntrnal,  ii"  â  ;  I  Massé,  ii'-'  17 
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liiiiiL;'  (if  tli'it  opinii.ti.  \vliat«'v«'r  iiiay  Ih-  niy  vit-ws  upon  ntlicr 
pdiiits,  it  is  iiiipossiKlt-  for  nu-  t<»  concvir  in  tlu-  judi^iiunt  iiow 
alidut  t<»  Iti'  rfn<lfiv«l.  I  sliall  iinTJ'Iy  îuM  tliat,  accordinic  tn 
tlir  juilifiiiriit  of  tlif  majority  <<f  tliis  r-mirt,  tin-  «mly  |irc>ci-i|)- 
tinii  to  wliicli  tlii'  «Itlit  in  '|ii<-sti<>n  is  lialil»-  is  tlir  pnscripti'in 
ut'.'iO  yt'îirs,  wliicli  it  a)>ji.-ar^  t<j  m»-,  sutlicifiitly  ]>lain,  is  mtt  iii 
cdiit'orniity  with  tli»-  int*  iitiMii  <if  tli»-  Ii-^'islatuiv. 

MoNDKI.Kl'.  .lustici-:  I  ani  elt-arly  <if  opinion  tliat  tlic  JuiIl,'- 
iiicnts  apprali'W  tVoiu,  an.*  c<»iT<-<:-t  an<l  slioiiM  l»'  eontirnicil. 
I>t.  TIh-  action  is  fora  loan  of  inoncy,  and  not  on  a  proinis- 
Miiy  note.  Th''  w  litiîit;  a'Mr<-»4'i|  t4)  M.  Hi-w.uil,  is  a  imrc 
.uknowK'dniiuiit  of  t'ii- dr-Iit.  It  is  a  nu-ans  of  i"\  idcnci,  liut 
iiot  tlic  i^round  Work  of  tliis  action.  It  is  not  in  Wisliaw,  an 
,/,//  (le  roiiiiiœi're.  Tlioiic^li  tlu-  \in\u  is  niade  to  a  Hnn,  l'iaiiitiff 
is  Ilot,  nor  is  li(',  l»y  I)<-ffiidants,  stat<-<l  to  lit^-,  a  trader.  Tins 
tiiiiisactioii,  tliis  loan.  is  conx-'|U«'ntly,  neitlicr  of  a  nicrcantilt' 
iiatiiic,  iioi"  of  a  nicrcantil'-  natur<-  only.  It  follows,  tliat  l'IaintiH" 
L'aiiiiot  lu-  forccd  to  Ifav«-  tlii-  d«'ci>ion  of  tlif  casi-  to  a  jury, 
aiid  thc  motion  to  strike  ont  of  tin-  ]>l<a,  tin-  dtclaration  of 
iFjitioii  fo)'  a  trial  lirfort-  a  s|n-cial  jury,  was  corn-ctly  gnmtcd, 
aiid  tlir  judununt,  in  tliat  r«--jHCt.  niust  1»'  contirnnd.  A^ain, 
ami  as  a  nt'ces.-ary  con»-.|U<-nc«-.  tli»-  judirnu-nt  disinissiiii;  J)(- 
tViidant's  plea  of  prt-scrijition.  und<-r  tlu-  12  Vict.,  cliap.  22,  and 
uiidi'i-  thc  limitation  of  six  y<--ars.  10  and  11  Vict.,  cliap.  Il, 
and  maintaiidni;  l'iaintiff  ~  d<  liiiirnr  to  tli<'Sf  jtk-as,  is  riL,ditly 
iviidiTcd,  and  slioald  !>♦•  inaintained  and  coiiHi'nifd. 

])i  v.\l.,  Chicf-Justic-  :  Hi-ld  tliat  thc  lctt<T  rcfcrred  to  was 
nul  a  [jromissory  note  in  tho  .-<.'n.s<-int«ndt'd  hy  thc  Ir^islaturr. 
iinrwastlic  contract  onc  of  a  niercantilf  nature.  Tin- pajicr 
\\ii>  an  ordinaiy  icttt-r  coniincncini;  with  "  Dcar  Sii-  '  and 
riiiliiii;' ■' yours  nsp.ctfnlly."  It  ac-kno«  je.j^n.d  thc  rcccipt  of 
iiinin  y  and  promi.scd  to  pay  intcrcst,  hut  it  was  nt^t  in  a  form 
tu  lie  considcrcil  a  promiss^jry  note.  If  liidd  to  hcso,  cvci-y 
Icttcr  from  oni:  nurchant  to  anothi-r,  aeknowled(,dnn  thc 
ivciipt  of  money,  wouid  !•«-•  a  not»-.  A.s  to  thi'  trial  liy  'pny  it 
was  a  triliunal  of  an  excfptional  natui'f.  This  case  conld  not 
l'ail  within  that  iiiodt.'  of  trial.  Ûu-  niatt<r  not  licin^r  '>f  a  com- 
iiHi'cial  matter.  nor  "  of  a  m^-rcsintili-  natui'- oidy."  It  wa>  a 
simple  loan,  thc  Icndcr  inade  no  cmpiiry  wliat  thc  horrowi'rs 
wriv  to  do  with  thc  nion<-y  :  tln-y  nuLflit  invtst  it  as  they 
l)lras(il.  Why  should  tin-  couil  !«•  ask«d  to  picsunic  it  was 
usi'd  ahout  commercial  niatters.  or  that  thc  loan  was  of  a 
iiiiicantile  nature  otdy.  Tlicre  was  no  allci^ation  to  that  ctti-ct 
iiKidc  hy  Défendants.  Tli»-  Flaintitf  said,  I  lent  nioncv  to  vou 
as  (•ii])artncis,  hc  did  not  >nv  it  was  for  voiir  mercantile  laisi- 
IH--S.  The  judiruient  aj»p«-aleil  froni  was  thei-efore  rii^ht,  and 
llie  statute  of  limitations  wsls  nui  applicahle  to  tlie  ca>ie. 


400 


H.M'I'OUTS  .HDICIAlUKs    liKVlsKs 


¥: 


DiMMMoM),  Justici- :  It  was  sutHeieut  for  him  to   r.;i.i 


tii- 


W  a-.  ;ii 


Icttcr  tilnl  to  sff  tliiit  it  was  iiot  a  priaiiissm-v  note.  It 
olilii^îitiuii  siHissii  iij  jiriit^.  It  Itore  on  its  faci- a  non-iiiticantil. 

1  any  '.v;iv 
vva>  tiot 


cliafacter.  CouM  it  Ik-  put  iiito  a  bank,or  could  it  ii 
Ljct  iiito  tlii'  poiimii  rcial  curniit  ?  Ht-  tlioU'flit  iiot.    It 


of  a  imrcaiitili-  natun-  oiil_\ ,  aiid  did  iiut  fall  witliiii  tlir  i.r 
visions  ot"  tlie  statuti-  in  relation  to  a  jury  trial.  Uf  di'l  n^  t. 
SOI"  tliat  h<,'  was  called  u|h(Ii  to  su|ti)os('  it  to  l>e  a  nu-rcantil.- 
niatter  in  order  to  maki-  it  trialilr  l»y  a  juiy.  \\\-  liad  li.-n-  -a 
Jiit^te  ni'illea  hi-twciii  t<jo  niany  and  too  t'cw  jury  tiiaU.  Iltu 
tliat  mode  of  trial  was  limitcd,  and  it  nnist  ap{x-ar  fi'om  th.- 
rceia-il  tliat  tlic  casi-  canit-  witliin  tlu-  easi's  for  a  jurv  Ktfnr,. 
suc'li  a  mode  of  trial  could  lit-  n;rantcd.  Herc  IMaintitf  wa.>  u 
non  tradcr.and  if  presuniption  wcrc  to  lir  induluvd  in.  lu- wa- 
liitlirr  to  l)t' supposi'd  to  liavc  acted  in  tliis  loan  non  fonnu'i- 
cialiy,  tlian  connntrcially.  As  to  a  note  payal)lt.'  on  <k-iiiaii.l 
licini;-  sulijfct  to  prf.scri|»tion  froni  tlie  day  of  its  date,  lu-  dil 
not  concur  in  tli».'  ca.srs   citt-d   froin   thc  law  of    Kni,dand.  ni 


w 


ii-- 


itli  tlic  judixnient  of  tin-  Superioi-  Court  to  tliat  «Hi-ct.  { 
cription  ran  froni  tlie  day  it  liLcanic  due  and  payaKlc.  and  h» 
did  not  for  lus  part  adndt  tliat  a  note  on  (Kinand  was  du.-  .aul 
payalilc  until  a  dtinand  was  niadc. 

.Juilpiiciit  coiitirnicd.  Avi.wix  and  MKliEnrill,  Justif<  -  '/-- 
///'■////.  (()./..  p.  ;il!».  ..t  :{20  :  i;}  IK  T.  Ji.  C,  p.  i)4  ;  et  lô  Ji.  ï. 


Ji.  C 
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RosK  and  lîI'KillL,  for  Apjiellants, 
BETinxt;,  (^).  C.  for  Ile.-^pondent. 
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TRIAL  BY  JURY. 

.Sri'EitioK  CuLUT.  Montréal,  20tli  Novenil.er,  1m;i>. 

Corani  Monk,  A.  .J. 

Hek   M.v.iestv'.s  Pi{|n<h'.\l  .Secretahv  of  State   K)|;  Thl 
W'.Mî  1)ki'ai:tmen'i  >:<.  KuMox.s'joNE,  Aelax  and  (,'<>. 

//(/(/  :  Tluit  an  aclinn  ljn<ii;.'lit  \>y  a  iiim-tradinj:  Corporation  a-jains* 
Il  ('onuneivial  tirin.  for  tlie  recovei y  bai'k  ofaii  oveirharire  on  freii:lit,  is 
sascoptible  of  trialhy  jury.     (1) 

Tliis  was  a  motion  l-y  Défendant  tliat  tlie  words  ■  htivl'V 
declavino'  liis  option  and  clioice  of  a  trial  Ky  jui-v,  "  coiitaiii"! 
in  tlie  jirayer  of  Plaintitfs  déclaration,  lie  struck  out,  on  tiu- 
ground  tliat  tlu;  action  was  not  su.sceptiltle  of  a  trial  by  jury. 
The  action  was  lirout;ht  to  recover  froin  Défendants,  as  coiu- 

(1)  V.  ait.  :asc.  1'.  (.'. 
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mon  carri«-rs,  tlu-  sniii  of  '^ôfi-i^  04,  jillo(;jo(l  t(»  linvo  l)oen 
.•v.ix-liargi-<l  l'V  tlifiii  on  tlie  transpoi't  ainl  carriji<^e  of  a 
•juantity  of  Military  J>a<,'ga;,'i',  from  the  ports  of  Halifax, 
N'.va  Scotia.  an<l  St.  Jolin,  New  Hrunswick,  to  tlu;  port  of 
M'-ntrea!  :  the  total  aiinjiint  of  freijjjlit  clmr^'cd  l>y  Défendants, 
wlio  refused  to  deliver  any  portion  o{  the  baggage  withont 
juiynient  of  thf  whole  freight,  having  lieen  paid  under  pro- 
t«->t.  KlTCHiE,  for  Défendant,  argued  that  the  présent  action 
was  that  known  to  the  law  as  the  (Uiio  ('(indieflo  iiidehUi. 
and.  in  effect,  s<jught  to  recover  hack  uioney  alleged  to  liavc 
l--.n  illf'Mllv  exacted  froui  Plaintitt";  in  other  words, extorted 
without  légal  or  sutiieient  cause.  That  the  cause  of  action 
wa-s  therefore  clearly  not  a  deht,  promise,  contract  and  agree- 
iii<-nt  of  a  mercantile  nature  only,  and,  consequently,  tli»l  not 
C"!ne  witliin  the  stitute,  allowing  the  trial  hy  Jury  in  certain 
-jM-cial  Cîi.M.'.s.  lîETurxE,  .shewing  cau.se,  contended  that  the 
.«•ti'»n  \va>  hrouglit  simply  for  the  recovery  hack  of  an  over- 
<;!iar:.:e  <>f  freight,  and  not  for  nioney  unlawfully  extorted. 
Tiiat  the  only  i.ssue  tendered  hy  the  déclaration  was  one  of 
:.i.i atii.iii  riieruit  as  regarded  the  ainount  of  freight,  to  which 
th.-  Dcft-ndant  \va.s  entitled,  an:l  that  the  deht  sought  to  lie 
j.-c.,verf<l  li(_iv  wa.s  one  purely  of  a  commercial  character. 
FekCiki.vm:  I  hâve  hwked  carefully  into  this  case  and 
«■'•ii-ulted  the  varions  précédents  applicable  to  it,  and  I  am 
.].  arly  "f  opinion  that  it  is  .suscej)til»le  of  a  trial  hy  Jury. 
T!i<-  action  is  luised  on  a  contract  (jf  Afi'reightment,  and  is 
l'ttight  simply  to  recover  hack  a  .sum  of  money  alleged  to 
iv.-  In.-en  oveix-hargeil  under  such  contract.  \Ve  hâve  no 
'!«-^tion  hero  al»out  fraud  or  extortion,  but  one  of  a  purely 
•  liiiin-ix'ial  character,  naniely.  how  much  wjvs  Défendant  rea- 
- uablv  entitled  to  for  the  carriai^e  of  the  bagga<re  referred 
:  •  in  the  déclaration.  The  moti<»n  nuist  therefore  be  reiected. 
The  Court,  liaving  heard  the  parties,  upon  the  motion  of  De- 
f-udants  that  the  following  wonls,  to  wit,  "henOiy  declaring 
l)i*  ojition  and  choiceof  a  Jury  trial,  '  which  appear  in  the  con- 
ciliions of  Plaintift's  déclaration,  be  .struck  out  and  held  for 
irught  with  co.sts.  for  the  reason  set  out  in  tlie  motion,  con- 
-i'i.-ring  tliat  the  jiresent  action  lias  Iteen  instituted  for  the 
r.-C'«vcrv  froni  Défendants,  of  the  sum  of  S5,G.*J8.()4,  allejjed  to 
iiave  Ijten  jîaid  l»y  Plaintitî"  to  Défendants,  under  protest, 
il-'U  a  contract  to  transjiort,  carry  anil  convey  certain  pro- 
]-'ity  and  effects:  seeing  that  the  .sum  so  clainied  is  declared 
:••  hâve  been  pai<l  in  exce.ss  of  what  Défendants  were  reason- 
^•ly  entithd  to  d«inand  av.d  receive  for  the  carriagc,  con- 
•  \  ancf  and  transj.ortation  of  the  jtroperty  and  efiects  ;  con- 
-:i-  rin<r  that  the  contract  and  agreement  for  the  carriaw  and 
"i~iij-<j>oi-tiiti<jn  of  the  aforesaid  property  aud  etfects  was  a 
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coiiiiiitTcifil  cniitnu't  lunl  !i;{i>'»'iiK'iit  Dr  ii  ('(intnict  ainl  ,iMirc 
iiu'iit  <>r  a  iiifi'cantilf  nature;  cniisiiltriiin'  tliat  an  actitii  tu 
n-cuvt!!' ( /Vy*r7<'/')  a  sniii  «tf  iiKHicy  all(';,ri'(|  to  lia\c  \wv\\  \\\\v\ 
undcr  pi'otfst  and  in  excoss  \\\,u\\  tlit-  coiiti-act  set  luitli  in 
l'IaintiHs'  dcflaration  is  l>y  law  a  suit  or  action  ni"  a  uiiican. 
tilf  nature  oidy.  and  cannot  lie  inaintained  witlmut  pi-dut'  df 
tlie  eontrac't,  and  nf  tlie  value  ot'  tlie  se  \i('es,  wui-k  and  lalm)' 
done  and  jx  rl'drnieil  under  sucli  fontract  ;  seein^'  tlicn  l'uiv 
tliat  tlie  présent  action  i>  «me  sus('e])til)ie  Ky  law  ot'  a  trial  liv 
Jury,  dotli  adjud^'e  tliat  Défendants  tako  notliiii^-  Ky  tin  ii 
motion.  (1)     ((i  .]..  p.  .S22.  ) 

Hkiiunk  and  Dixkin.  for  IMaintitls. 

llosi:  and  Kl'RlIlt;,  for  Défendant. 


It 


PRIVILEGE  DU  VENDEUR. 


Cour  Sui'ÉiuEUKK,  Montréal,  .'{1  Mai,  isdl 


■)!■ 


Coruin  MuXK,  A.  J. 


JoKi,  Leduc,  vs.  Jilik  Toiriuxv  dite  j^kaidin. 

,hujc:  C^iio,  suivant  la  jurisi>nidcnce   du   ]?as-('uua(la,  le   vi'iulrin   à 
tonne  a  le  druit  de  sai.sir  entre  les  mains  de  siai  acheteur  en  d('((.iiii 
turc  lu  uiarcliandise  vendue.     (2) 


i. 


t ,;  : 


Le  Demandeur,  (|ui  est  un  marchand  do  tleur  de  Montii'al, 
allé_iîuait,<lans  son  action, (pie.  If  2!)  novomlm-  dernier,  il  a\ait 
vendu  au  mari  de  la  Défemleresse,  «juarts  de  fleur,  ascc  un 
terme  de  crédit  de  trois  mois,  pour  le  prix  de  S-Tô.!)!)  ;  (juc  le 
délai  convenu  était  expiré,  et  (pie  plusieurs  des  (piarts  n'étaii  nt 
ni  entamés,  ni  (ouverts,  mais  se  tnaivaient  les  mêmes  en  na- 
ture et  portaient  encore  la  mar(|ue  du  vendeur;  (prciifiii,  le 
mari  de  la  Défenderesse  était  décédé  in.solvalile  et  en  déconfi- 
ture, le  27  février  dernier,  cin(|  jours  avant  la  saisie.  lais>aiit 
la  Défenderesse  en  pos.sessi(>n  de  ces  (piarts  de  Heur  eiicmc 
intacts,  l'uis.  suivent  les  conclusions  oi'dinaires  d'inie  .saisir 
conservatoire,  à  .savoir,  (pie  les  (piarts  de  Heur  eu  (^ti'.stien 
soient  saisis  et  arrêtés  p(nir  être  ensuite  vendus  suivant  \y 
C(airs  de  la  loi  en  satisfaction  de  la  créance  )iriviléi.nec  ilii 
Demandeur.     L;i  Défeuderes.se  rencontra  cette  action  jtar  uin' 

(1)  On  tiie  l.st  lUo.,  lSti-_»,  tlie  Doffndanl.s  iiiuved  llio  Court  of  (,Uurn  > 
l'.i'iicli  for  permission  to  ap|)eal  froni  tlie  aliove  jaclgiiieiit,  iniil  on  lin'  .'ii'l 
Dei..,  IS(i"J,  tlie  application  wa.s  ref.i.si-d.  on  tlie  jiroand  that  tlie  ciisc  v»a> 
clearly  siLseeptible  of  trial  liy  .Jwry.     [Keporler's  Note.] 

(•_')  V.  art.  l!)!).s,  l'KMI  et  •_>«.K>(t  C.  l'. 


'^■^'■•PIPI 


tu:    l,A    l'lli>\  INCK    l»i:    \>IKIiK(' 


4o:i 


Lion  itar  uih- 


lurl  (if  <.>ii>'iii: 


ilfl'-Ufti-  au  fonds  m  dniit,  soutcinmt  (|Uf'  In  voie  «If  siii>ii-  ii»ii- 
Mr\rtt«»irv  nVxistf  pas  sous  l'iirticlf    I77f  «li-  la   ( 'outiiiiii.'  «k* 
l'uri».  iimi>  Miiltiiifut  suiis  I  lU'ticIf    ITtic,  t'ust-à-iliii-,  «Iniis  le 
-»rt!!  m- <i«'  vciitf  sans  jour  et  sans  ternie:  (|U  il  était  vnii  <|Ue 
liinick-  177e  accorde  un  pris  iK''<fe  au  vendeur  à  ternie  >ur  In 
éi"^-'  %'<t."ii<luo  et  encore  en  la  possession  de  l'aclieteur:  mais 
.|riil  n«-  |»ouvait  l'exercer  (|Ue  lors(|Ue  la  niaicliandise   vendue 
ft.kit  ^iisie  jiar  d  autres  cn-anciei-s,  en  se  pourvoyant  pir   la 
vthî»j- «rfiltltositioii  afin  de  conserver  sui"  les  deniers  ou  par  la 
viif-  «l'o|*fx»sition,  afin   de   ilistraire   sui"    la   chose   ellc-nn-nie. 
[ii'Urt-trv  <^'n>uite  vendue  en  paiement  de  sa  crt'anc»' ;  fpiVntin. 
ti>ru  «-n  supposant  «pie  l'article  177e  accordeiait  la  voie  desjii- 
?if-  pnn-  ft  sini]ile.  ce  ne  poui'rait  être  ((ue  dans  le  cas  où  elle 
'.  nitl  -sîusie  i>ar  d'autre.-»  créanciers  ;   (pu'  niênie  en  admettant 
(iii-lk-  l'siccMtrde  dans  toute  autre  circonstance,  par  exenijUe, 
[.•r^ijU»"  k-  t^ernie  de  paiement  est  expiré  ou  (pie  le  dél.iteurest 
■  Ic.vruu  iDî^tlvable  et  en  dt-confiture,  (pi'elle  ne   ponvait   pins 
'•tv*r  •■xi'ixxV  s<jus  notre   léirislation  actuelle  et   <|u'elle   était 
,Jir>^-v  f«ir  les  statuts.      Pour  la  Défenderesse,  M.  («irouanl 
'lie  i|U«."  k-  t<.'Xte  de  l'aiticlt!  i7(ie  de  la  Coutume  de   Paris,  en 
v>rtu  «Iu«juel  le  Demandeur  dit  avoii-  procédé,  était  loin  de 
pi-niiettre  la  saisii-  conservatoire  dans  un  cas  conune  celui-ci, 
e  ►M-à-HfJir»'.  dans  un  cas  où  l'acheteur  est  en  paisiMe  jxjsses- 
*i'>rt  .k"  la  iiiurchandise  vendue  et   (ju'il  n'est  pas  trouMé  par 
V"-  cminciers.     Cet  article  est  ainsi  coiu/u  :    "  Et,  néanmoins, 
•  uci"re  <||U  il  eût  <lonné  ti-rme,  si  la  chose    mol)ilière  se  trouve 
^;ii>i»-   >ur  le  délateur  par  autre  créancier,  peut  empêcher 
la  venti-  et  est  i)référé  sur  la  chose  aux    autres  créanciei"s." 
Li  ev«utHiiije  ]>ose  nettement  le  cas  où  le  vendeur  peut  mîla- 
lu.  r  la  clii'<*se  vendue,  c'est  lorsqu'elle  ,so  trouve  saisie  snr  le  dé 
'icrtu".    Elk-  en  fait   une  condition  sine  (juà  dod,  et  c'est  ce 
u,'  F'»»  «î-'it  entendre  par  ces  mots  :   "  si  la  chose  niohilière  se 
tP'Tiv».-  i-iiis\f  sur  le  délateur  pai" autre  créancier.  "  Et  la  si-ule 
i.i.rii»-nê  ireni]>êeher  la  vente  d'une  chose  m()l)ilière  siiisie,  c'est 
!■   f^niiit-r  une  ojijxisition  afin  de  distraire.  C'est  d'ailleurs  dans 
ir  s-ru*  que  Potl  lier   interprète  ces  mots  delà   Coutuuie  :  "il 
p'-rtt  •"Uji[**'-<.-1  K  r  la  vente,  "  c'est-à-dire,  continua-t-il,  "  former 
'>[i[wjt>iti'on  à  la  saisie  et  à  la  vente,  non  pour  revendiquer  la 
cKmàv  «losit  il  a  cessé  d'être  le  propriétaire,   mais   pour  être 
{lîiyé' sur  le  ]irix  ]iar  privilège  {('Ouh(nu'S(/'<)rlé<nis.  art.  4.5s 
a^v  7v5i).   Il  e>t  vi-ai  que  peu  de  commentateurs    vont   aus.si 
iti  (ijUie  P<*thier,  peu  soutiennent  connue  lui,  (pi'il  n'y  a  que  la 
'■>>[>■■  d'«»pp«#>;ition,  (jui  serait  pourtant  la  plu.s  naturelle.  Il  y  en 
i  >1  antre*  en  etiét.  et  c'e.st  le  plus  irrand  nomltre,  ([ui  accordent 
II  Vf-u«k-ur  la  voie  de  .saisie  sur  l'acheteur;  mais  ce  n'est  «pie 
isqne  la  DïaiX'handise  vendue  se   trouve  saisie  par  d'autres 
iK-ancii-rs :  xais  ce  <lernier  rapport  ils  sont  d'accord  avec  Po- 
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tliitT,  et  t'ont  lie   ce  t'ait  un»'  cidulition  iil»si(luc.  "  A  iiitsiiii 
«lit  TniiK/dn,  sur  l'nrticlt'    I7(it't  177  ilr  la  ( 'iiiituiiir  i|i«   j'nii, 
linH'c  42(1,    "  l'ilsn;;!'  de  la  ('nUtlUiir    est  tel,    iiu'il  a  ctt'  jiiifc  |,;i|' 
"  anvt  snlcund,  piMiKHici''  ru  niiics  r()ti;;e.s,    le    12  avril,    |,")^s 
"  iiuc,  se  troUNunt   la  cIkisc  saisii.-  sur    li'   «lfl)iti'in'   |iîir  mui. 
"  cirancitT,  m  ce  cas  (|Ut'  crliii  i|ui  l'a  vcnijiir,  rinnulpstjiiit  .|ii  il 
"  eût  tlonni''  ti'i'inr  i|r  |iayt'i-,  ne  laisse  pas  irt-lrc   ï'i>ui\,''  ii  ,  in 
"  prclirr  la  \  riitr  jusciu  à  ce  (|u'il  soit  ]iayi'  :  «•nimnc  •'■tuni  in-f 
"  t't''ralilt'  la  cluisc  à  tous  auti'i's  d'canoicrs,  rr  (|ui  rst  la  (listim 
"  tion  (|u'il  faut  aitpoi'tcr  au  «lit  article  I7<i.  "  ('li()|iiii,  un  auti. 
ancien  connneiitatcur  de  la  Coutume  de  Paris,  (  iiheinne  e^nlr 
nient  <|u'il  faut  '|u'il  y  ait  saisie  sui-  le  déliiteur  par  un  initn 
créancier,   fiour   pouvoir   r<''cla..iei'  la   marchandise   \endue  >  i 
ainsi  saisie.  "  Mais,"  dit-il,  vol.  ieiv  p.  .'{7N,  (^  14,  "cette  disi  r 
"  vation  et  prati(|Ue  fran(;aise  et  ancienne  n  a  lieu  en  celuvi|iii 
"  vend  la  marclian<lise  et  n't.'st  point  encore,  payé    pai'   l'ai'lii- 
"  teur:  l'iir  en  (jiii'hjuc  soiif  (ju'  ini  créa  iifirr  tli-  rac/ichii  r  hi  il 
"  Hdinir  It's  iii(irc/i(t  iidiscs,  le   vendeur  luy  est  prêt',  ré-,  à  cau^ 
"  (|Uc  la  marcliandi.se  dcmeui'e  tiaijours  la  sienne,  jusipu's  à  d 
"  (|u'il  est  payé,  ou  t|u'il  ait  eu  caution,  ou  ,soit  autrement  ,-inri- 
"  l'ait.  Car  l'opinion  ])'d[iien  n'a  point  été  suivie,  «jue  le  pii\ 
"  de  la  clio.sc  vendue  à  creilit  passe  en  prest  de  deniers,  et  (pii 
"  le  vendeur  est  sujet  à  contriliution.    Mesrne  le   l'ai-leineiit   d. 
"  l'aris  a  oi-donné  que  tid  vendeur  .serait  préféré  à  tous  autres 
"  encore  ([u'ils  fussent  premiers  saisissants,  par  arrêt  de  l'î'i(|Ur- 
"  uu  du  douzième  jour  d'a\ril,  lôôS,»!  (|Uoi  se  rapporte  la  (ou 
"  tume  de  PaiLS,  articli's    I7(i   et    177.'    D'Ivspeisses  (<Kuvre>. 
vol.  Ii-r,  l)ai;e  29)  dit  :  —  "  Et  [xau*  cet  elt'et,  en  la   déconlit>n-i 
"  des  Itiens  de  l'acheteur,  le  vendi'Ur  a  droit  île  faire  iHsIrniri 
"(/(' /(t  .sr«/.s'/(' _(yf''<*f'/v^/r  les  possessions  \endues,   pour  en  i'aiiv 
"  (M'donner  la  vente  sé|)arément,  et  sur  les  deniers  (pii  en  jun- 
'   viendront  être  payé  du  principal  et  intéi"êt>  i)ar  pn-fiTencr  à 
'•  tous  les  autres  créanc'ers.     Hrodeau,  sur    l'article    177  de  l.i 
"  Coutume,  soutient  la  uiême  tloctrine:  "  Kn  cet  ai'ticle     dit-il 
"  (jui  a  esté  adjousté  j)o!(r  1  advenii-,   sans    prêjuilice  du  \r.\>»\ 
"  est  comprise  la  2e  jiJMiJ  •    de  la  di.stinction  entre  la.  \entij  d. 
"  la  chose  mohilière  non  pay(''e,  faits  .sans  jour  et  sans  tei'nn  . 
"  (aui|Uel  cas  le  droit  de  suite  a  lieu  partout,  et  la  vendicatinn 
"  (ni  n'clamalioii  h   faute  d'être  payé  suis'ant  l'article  prece- 
"  dent,)  et  celli'  (pli  est  faite  à  crédit  et  à  ti'rme  ;  ce  (|ui  exchit 
"  le  droict  de  suite  et  de  vendication  contre  un  tiers  ac(jUeieui 
"  po.s.ses.seui'  de  la  bonne  foiy,  mais  (|uand  la  chose  est  e.xtantr 
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vendeur  peut  pareillement  réclamer  et  \-endi(|Uer  et  euii' 
cher  la  \ente,   sinon  où  elle  se  trouvei'ait  dé{)érie,   n'àti 
iliminuée  de  prix,  en  sorte  tpi'il   en  souffrit  perti',  eu  1; 
diijUant,  il  peut  en  consentir  la  vente,  à  la   char;j,e   (| 
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Ifs  dt'iiifrs  fil  prociMlaiis  il  sera  pn'd'iTi'  tant  an  saisissiiiit 
•' (ju'ii  t(ais  les  autres  crtMiiicicrs  ;  et  le  |>ri\  n'étant  pas  suHi- 
"  -.aiit  ]M>ui'  If  paynifiit  de  sa  <lfttf  fiitit'i'f  et  des  frais,  il 
•  dfiiifurc  (•rt'aiicif r  de  surplus  sur  les  autres  iiifiis  du  d(''lii- 
■  tfUr,  p(air  raison  de  (|Ui'i     il  n'a  aiicnii  ])ri\il('';^c  ft  Cfs   inuts 

(il  peut  finpfclifr   la  sciiu-)  iiidiiisfiit  If  droit  et  i'acultt'   de 

rfclanifr  rt  vciidiipifr  ft  Cf^v-ci  (est  pivl'éri'  sur  la  clKisr 
'  aux  autres  (•ri'ancifrs)  sont  au  cas  de  la  vente  par  justice,  la- 
'  i|Ufllf  ne   peut   se  faire  sans  le  ciinsenteiiient  du  créancier 

vendeur,  ipii  est  la  viaie  iiiterpré'tatioîi  du  présent."  (  )ii 
(Kliclufia  peut-être  lie  Ces  dé'Vf  h  ipjie  inellts  de  Uroileau,  (m'il 
a(ciii'(|e  noii-sfulfiiifiit  la  saisie  conse r\at(>ire,  mais  inêiiie  la 
Pcx  l'iidicatidii.  ("epeiidant,  en  exaniiiiant  de  javs  le  lannae'e 
(Il  (lit  il  se  se  rt  un  N'oit  ((U  ici  le  mot  rminl  icaf  nm  ou  n'Hil'ii'iil  iini 

rst  pris  p(an'  "  réclamation"  Hrodcaii,  fii  ctlft,  ajoute  ])rfS(|ue 
p.'irtout  apW'S  le  niot  "revendication  "   le.s  suivants:  ou  récla- 
mation, etc  "  ce  (|ui  im])lii|Ufrait  plutôt   la  voie  d'op])ositioii, 
]iuis(|ue  partout  le  savant  commeiitatenr  sup])ose  la  niarclian- 
ilisf  saisie  sur  l'aclieteur.   Il  exprime  clairement  en   eti'ct  (|U(' 
cette  l'e\'eiidicatioii    ou  réclamation    ne    jieiit    être    exercé   (pie 
ilîiiis  le  cas  de  saisie   de  la  niarcliandise  vemUie  par  un   autre 
iiiancier.   l-jifin,  à  tcaites  cfs  autorités,  nous  joint  Irons  encore 
(elle  du  (Iniiitl  ('outil  min-,  Ferrière.  sur  l'article  177e,  vol.  2e 
Iiiiî^c  i;{.'{7,  (lit:  "  ])ans  cet  article  177,  il  est  dit  (pi'i'iicore  (pi'il 
iiit  donné  terme  à  l'aclieteur  de])ayer  le  jn-ix  porté  parlccon- 
tiat,  ii(''aiiiiioins,  ,s/  la  cliiit^c  par  lui  vrvilnr  se  froiirc  t^iiisir  sitr 
I iichrh'ii r  p.'D'  (iiu'h/ii'iDi  (le  si's  créii dc'h'vk,  le  vendeur  en  peut 
ciiip(''clier  la  ventt\  et  s'opposer  h  l'effet  d'être  préféré  au  .sai- 
sissant et  aux  autrt's  créanciers,  on  justitiant  (pic  la  clio.se  lui 
iipjiartenait  et  qu'il  'l'st    véritahleiiient  créancier  du    prix,   au 
iiiiiyeii  de  la  vente  (pi'il  fil  a  faite  à  terme  à  l'acfpiéreur."  i'Ius 
liiiii.  i»afres  |;}.'}.S-1.'^:Î!),  il  njtaite  :    la  vente  étant  faite  à  crédit 
l't  à  terme,  le  vendeur  n'a  (pie  le  droit   de  j)référence   sur  l(\s 
cii'nnciers   de  laclKiteur,  i/iiinwaii'iit  saisi  et  créciité  lu  chose 
irnihic,  mais  il  n'a  pas  le  droit  <le  l'eveiidication   et   de   suite, 
Ii:ii'oe(nril   n'en   est  plus  le  maître,  s'i'tant  ooiitié  à    la    foi  de 
1  acheteur,  res  ahiit  in  cvidituiu.   D'ajirès  le  texte  même  de  la 
''iiiitume  et  rojiinioii  de  tous  ses  commentateurs,  qui  font  au- 
tdi'ité  (levant  nos  trilainaux,  il  ne  jiaraît  pas  douteux  que  le 
Diinandeur  en  cette  cause,  (pli   a   prati(pié  une  saisie  .sur  la 
iiiarcliaiidise    vendue   et    non    |)nyée    sans    (pt'elle    fût    saisi(( 
y.w  aucun    di\s   ci'éanciers  de   l'aclieteur,  a   déjiassé  les  droits 
et  les  ]irivil("'if(  s  (pie  la  (\aitunif  a  crées  en  faveur  des  ven- 
ileurs    à    ternie.     Jl    lui    fallait  attendre  ([u'elle  fût  saisie,  et 
:il"rs    il    aurait    pu    exercer    son   jiriviléife    et  demander  (pie 
les  (piîiits  de  tlcur  fus.sent  N'endus    à  son   pi'otit,    par  préfé- 
iciic(.'  à  tous  les  autres  cré'iincieis  .sai.sis.sants.    Enfin  tout  eu 
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adtnottant  que  l'article  177e  de  la  coutume  jnstificrnit  In  vcic 
(le  saisie  conservatoire,  il  semltle  (juVIle  ne  peut  plus  ni;,. 
invoquée  par  nos  marchands,  et  ((u'elle  est  aliolie  par  ui.tiv 
législation.  La  saisie  praticiuée  en  cette  cause  n'est  run  îuitiv 
chose,  on  eti'et,  qu'une  saisie  arrêt  simple  (jue  l'on  déguise  sdus 
le  nom  de  saisie  ronscrratoire.  C'est  le  même  mandat  et  l,i 
même  exécution.  Or,  voici  dans  quelles  circonstances  nos  statut, ■- 
permettent  la  saisie  arrêt:  "  Nul  bref  <le  saisie-arrêt  avant 
•'  constitutioîi  et  jugement,  (excepté  dans  le  cas  de  dei'uici' 
"  équipeur,  .suivant  l'u.sage  du  pays),  ne  sera  émis  pour  saisir 
"  et  arrêter  les  biens,  créances,  et  effets  de  (luelque  nature  (|Ur 
"  ce  soit,  d'aucune  personne  quelc(mque,  entre  les  mains  ,!ii 
"  propi'iétaire,  du  débiteur,  ou  d'un  tiers,  excepté,  etc."  T-r 
statut  énumère  ici  1'  cas  de  recèlement  ou  de  départ  soudain 
du  Bas-Canada,  dans  le  but  de  frauder  les  créanciers.  Comnic 
on  le  voit,  le  statut  est  foi'mel,  "  nul  bref  de  saisie-arrêt,  etc  " 
L'intention  de  la  législature  est  donc  «l'empêchei-  l'énianatidii 
d'une  saisie-arrêt  hors  des  cas  prévus,  spécialement  par  le 
statut  même  dans  le  cas  de  privilège,  et  cette  intention  est 
tellement  manifeste,  que  la  voie  de  saisie  au  dernier  é(|uipcui' 
est  expressément  réservée.  Mais  aucune  exception  n'est  t'aitr 
en  faveur  du  vendeur  à  terme,  et  il  doit,  comme  tous  les  autres 
créanciers,  faire  preuve  sous  serment  ()Ue  le  dél)iteur  est  sur  Ir 
point  de  laisser  la  province  ou  de  réceler  ses  effets  ou  (|U  il 
refu.se  de  faire  une  cession  de  biens  ou  de  comproniettie, 
afin  de  pouvoir  .sai.sir  et  arrêter  les  biens  de  son  dé'nitem'. 
même  sa  marchandise.  Ayant  rempli  ces  cimditions,  il  pourra 
faire  vendre  la  chose  vendue  (>t  êtiv  préféré  sur  les  deniers 
à  tous  les  créanciers.  En  réponse,  Mr.  Lesage  .soutenait  ^\\v 
l'article  177  de  la  coutume,  en  vertu  du(]uel  le  Deniandeui' 
a  adopté  la  voie  de  saisie  conservatoire,  est  encore  en  foire  en 
cette  province,  n'ayant  jamais  été  explicitement  abrogé  par 
nos  statuts.  Qu'en  vertu  de  l'article  177  delà  Covtn  me  ih' 
Paris,  le  Demandeur  a  sur  ses  quarts  de  fleur  vendus  a\(C 
terme  de  crédit  les  mêmes  privilèges  et  moyens  conservatuircs 
en  réalité  qu'aurait  un  vendeur  .sans  tonne,  tant  (|Ue  la  mar- 
chandise est  encore  intacte  en  la  po.ssession  paisilih'  de  l'aehi - 
tour  en  ilécontiture.  Dans  ce  cas  la  seule  différence  entre  le 
vendeur  sans  terme  et  le  vendeur  à  ttM-me,  est  (|Ue  le  preuiier 
peut  revendiqu(>r  sa  marchandi.se  entre  les  mains  de  l'aclieteur, 
et  .se  la  faire  adjuger  en  nature,  tandis  (pie  le  second  ne  ]ient 
s'en  faire  adjuger  (pie  le  prix,  il  iwnf,  dit  'e  texte,  cmpirlirr  in 
vente,  et  est  préféré  sur  la  dite  chose  vuihillaire  aux  aiitns 
rréaveiers.  Le  résultat  est  le  mênu'.  La  saisie  ne  peut  avoir 
lieu  au  pi'ofit  du  vendeur  à  terme  ((ue  l()rs(|ue  sa  marcliaiidi^r 
est  en  la  po.s.ses.sion  paisihle  de  son  débiteui'  en  d(''e(iii(iti;n' 
notoire,  c'est-à  dire,   lor.'^qu'elle   n'est  pas   .saisie  jiar   les  autn  s 
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('i(''anciors.   La  saisie  est  on  co  cas   le  seul   moyen   ouvert  au 
Ncndeur  à  terme  pour  exercer  le  privilège  rpie  la  coutume  lui 
,u'e(a'(le.   Si  la  marchandise   vient  à  passer  en   main  tierce  par 
cession  ou  venti',  il  penl  son  privilè<^'e.    Dans  le  cas  oii  la  inar- 
eliandise  vendue  à  terme  est  saisie  par  les  autres  créanciers,  le 
\endeur  à  te;  me  n'a  à  la  vérité  que  la   voie  d'opposition   poui* 
être  payé  par   pi-ivilè<jfi;  sur  les  deniers   provenant  de  la  vente 
judiciaire  de  sa  marcliandise,  mais  il  n'en   est  pas  moins  cons- 
tant, qu'à  défaut  de  saisie  pai-  les  autres  ci'éanciei's,  le  privilège 
du  vendeur  à  terme   existe,  et   (jue  ce  n'est  point  cette  saisie 
lies  autres  créanciers  f|ui  le  fait  naîti'e.   Brodi'au,  sur  la  Con- 
lniiii'de  Paris,  va  plus  loin,  dans  son  commentaire  sur  l'article 
177,  pages  481  et  suivantes  ;  à  la  page  435,  il  dit  :  "  Lorscpie  la 
'  chose    vendue   se   t'\)uve   en  la  possession   de    l'acheti-ur,  le 
'  vendeur  à  terme  peut  les  vendiquer.    Et   dès  avant  la  réfor- 
'  niation  de  la   Coutume  de   Paris,  le    vendeur,  nonobstant 
'  cession  faite  aux  créanciers,  avait  droit  de  faire  saisir  la  mar- 
'  ehandise   et  la    faire   vendre  à  son   protit."  Despeissi's,  Tom. 
1er,  page  15,  adopte  la  même  opinion.  Lamoignon,  Rtravil  dcx 
Arn'tés,  vol.  2,  page  150,  parlant  du  vendeur  à  terme  dit  :  "  Si 
•'  la  chose  est  encore  entre  les   mains  du  dél)iteur,  le  vendeur 
'  la  réclaïiie  en  nature   et  est  préféré  sur  cet  objet  à  tous  les 
"  antres  créanciers,  tanqucm   in  re  snâ  ;  et  ce   créancier  ne 
'  ]ieut  pas  être   forcé,  pour   rai.son    des  effets   cju'il  iéclame, 
'  d'entrer  dans    l'accord,   composition   et    remise    faite    entre 
'  l'achctt'ur  et  ses  autres  créanciers."   Ferrière,  Grand  Coii- 
hnnicr,  art.  177,  page  1839  :  "  Il  paraît  par  ce  que  nous  venons 
de  dire,  que  celui   qui,  en  vendant,   a  doinié   terme,  a  dans 
'  cette  coutume   autant  de  privilège  sur  sa  chose   ven<lue  que 
'  celui  (|ui  a  vendu  sans  terme,  à  la   réserve  de  la  suite  entre 
^  les  mains  du   tiers  ac([uéreur.   Le  vendeur  à  terme  peut  em- 
'  pêcher  la  vente."  Les  commentateurs  que  nous  venons  de  citer 
mit  donc  émis  l'opinion  (jue  le  vendeur  à  terme  a  droit  de  re- 
vendi(|Uer  sa  marchandise  connue  le  vendeur  sans  terme,  tant 
i|u'elleeKt  intacte  entre  les  mains  de  l'acheteur.  Ils  n'étal)liss(>nt 
i|i'  diflërence  entre  les  deux  que   lorscpnî   la  marchaiulise  est 
]iassée  en   main   tierce,  dans  ce  dernier  cas,  le   ve'iuleur   sans 
terme  peut  encore    la  revenditjuer,  mais  le  vendeur  à  ti'rme  se 
trouve  alors  déchu  de  son  droit.  Nour  aurions  pu  nous  appuyer 
sur  ces  graves  aut.  jités,  mais  pour  plus  de  sûreté,  nous  avons 
liréféré  ninis  en  rapportera  l'opinion  plus  modérée  de  Bourjon 
(|ui  se  trouve  nettement  formulée  et  motivée  dans  son  tome  2, 
page,  ().S9,  S.    75  ;  "  Le  droit  de   revendiquer   la  cho.se   ces.se, 
dit-il,  si  le   vendeur  a  donné  terme,  il  ne   peut  enqiêchei-  la 
■  vente  de  la  chose,  parcecpie  l'acheteur  en  ost  devenu  proprié- 
taire', puis((u'en  ce  cas   la  vente  et   l'achat  ont  été  parfaits, 
mais  il  a  ini  privilège   sur  le  prix  provenant  d'icelle:   c'est  à 
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"  ce  privilège  en  ce  cas  auquel  se  réduit  son  droit,  privil.'-M-,. 
"  fondé  sur  ce  (jue  c'est  le  crédit  qu'il  a  t'ait  qui  a  mis  l'.fi,  t 
"  parmi  les  biens  du  délateur:  il  a  donc  été  juste  de  lui  îicci  r- 
"  der  un  privilège  sur  le  prix  d'icelui,  c'est  raison  écrite,  c'.st 
"  droit  commun."  Et  c'est  ce  privilège  sur  le  prix  de  su  mai-- 
chandise  vendue  à  terme  que  le  Demandeur  a  prétendu  ixcrcd- 
en  cette  cause.  Il  n'avait  pour  se  pourvoir  d'autre  moyen  quf 
la  sai.sii",  les  autres  créanciers  étant  disposés  à  attendra  uni' 
cession  de  liiens  de  la  jiart  de  leur  déViiteur.  Il  faut  donc,  dniis 
un  cas  semblable,  avoir  recours  à  la  saisie,  puiscpi'il  n'y  a  \):i< 
lieu  d'exercer  ce  privilège  par  la  voie  <le  l'opposition.  Cis  di- 
vei*ses  questions  ont  déjà  étédécidées  dans  unsens  favorablf  aux 
prétensions  du  Demandeur  dans  plusieiu's  causes  (rajiport''' ■- 
dans  6  R.  J.  R.  Q.,  p.  227,  400,  et  402  Torrancc  vs.  Tln„.uis  .- 
Sinclair  vs.  Fer(jii.sHon.  En  répliciue,  M.  Girouard  ajouta 
qu'il  pouvait  se  trouver  quelcjues  auteurs  (jui  ne  fnssint 
d'accord  avec  ceux  (jue  la  Défenderesse  a  cités  ;  mais  (|u  il 
était  certain  que  le  plus  grand  luaubre  dos  CDimntii- 
tateurs,  et  .surtout  de  ceux  qui  font  avitorité,  lui  étuii-nt 
favorables;  qu'il  n'y  avait  aucune  contradiction  dans  leur 
doctrine,  et  que  si  les  extraits  (juc  le  Demandeur  en  avait 
faits  paraissaient  contraires  aux  passages  cités  par  la  Déft  n- 
deresse,  c'était  faute  de  les  détacher  du  reste  de  la  doc- 
trine et  de  leur  prêter  une  intei-prétation  trop  étroite  ;  <|u"tii 
parcourant  ces  auteui's  avec  soin,  l'on  verra  clairement  f|u  il 
prennent  l'article  177e  de  la  Coutume  dans  le  sens  de  la  l)t- 
fenderesse  :  qu'enfin,  les  décisions  cotées  par  le  Deman<linr  iir 
pouvaient  pas  faire  loi,  ni  même  être  cités  connue  précédents  ; 
que  ces  causes  n'avaient  été  contestées  ;  et  que  la  {|uesti()ii  ri>- 
tait  encore  incertaine  et  non  décidée. 

Le  31  mai  dernier,  M.  le  juge  Monk  débouta  la  défense  on 
droit,  disant  qu'il  était  vrai  que  les  conunentateurs  cités  étaiint 
contradictoires  ;  mais  qu'il  devait  s'en  tenir  à  la  jurisprudtnoo 
locale  de  ce  pays  ;  qu'il  ne  cherchait  pas  la  source  ni  le  fonde- 
ment de  cette  jurisprudence  ;  ([u'elle  existait  ;  (|ue  depuis  nu 
grand  nombre  d'années  les  saisies  conservatoires  de  la  natiuv 
de  celle  qui  a  été  exécutée  dans  cette  cause,  se  pratiquaient 
<lans  nos  cours  ;  qu'on  avait  toujours  pensé  (|u'ollos  étaient 
valables,  et  qu'il  ne  voyait  aucune  raison  suffi.santo  d^'  s'écarter 
de  cette  pratique  et  des  décisions  déjà  rendues  par  les  triliu- 
naux.  (6  /.,  p.  324.) 

Fabre,  Le.saoe  et  Jette,  pour  le  Demandeur. 

Carter  et  Girouard,  pour  le  Défendeur. 
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RENONCIATION  A  SUCCESSION. 

Coriî  Sl'pkhiei'ke,  Sorel,  19  février  1.SG2. 
Coram  HiUNEAr.  J. 

Fl!l':(  METTE  vu.  F|{K( 'METTE. 

.hi(l(' :  1"  Que  la  rciKHiciation  jiar  un  enfant  à  la  succession  fiilure  ne 
s'i'teiid  pas  aux  lo.frs  particuliers;  2'  ipie  d'ailleurs  cette  renonciatinu 
ne  s'applicjue  ()ii'i\  la  succession'//)  iultstul,  vt  nmi  pas  à  la  snccessinn 
testamentaire.  (1) 

Le  Deniandeui',  par  sa  déclaration,  alléguait  (pie.  par  son 
testament,  fait  en  la  parois.se  de  St  Cutliliert,  le  '2-i  Janvier 
iS-i.S,  devant  Cliênevert,  notaire,  et  témoins,  Franeois  Fréchette, 
cultivateur,  alors  de  la  jjaroisse  de  Berthier,  doinia  et  lé^'ua, 
au  ])emandeui',  son  fils,  tous  les  di'oits.  privilé^-es  et  prétentions 
<|Ue  le  testateur  avait  et  pouvait  avoir,  demander  et  prétendre 
en  une  terre  .sise  ut  située  en  la  côte  St  E.spi-it,  décrite  au  tes- 
tament, avec  de  plus  :  "  Une  portion  <le  teri-e  à  liois  située  au 
"  dit  lii^i,  (.savoir  en  la  côte   8t  Espi-it,  alors  en  la  paroisse  de 

y.  '  IJerthier,  actuellement  en  la  paroisse  St  Noiliert,)  contenant 

■'  trois  (juarts  d'arpent  <le  front,  sur  (piarante  arpents  de  pro- 
"  fondeur,  tetiant  devant  au  nord-est  du  rui.sseau  (savoir,  le 
"  rui.sseau  Bonaventure),  en  profondeur  aux  terres  Ste  Cathe- 
'  rine,  d'un  côté  à  l'ierre  Beaucliêne  et  d  autre  côté  au  testa- 
"  teur,"  pour  des  dites  terres  et  dépendances  en  Jouir,  user, 
faire  et  dispo.ser  par  le  légatinre,  .ses  hoirs  et  ayant  cau.ses  en 
pleine  propriété,  au  moyen  du  dit  legs,  à  la  charge  des  cens  et 
rentes  et  autres  di-oits  et  devoii's  seigneuriaux  aux(|Uels  les 
dites  terres  étaient  .sujettes  ;  que,  par  .son  testament,  \v  testa- 
teur institua  le  Défendeur,  son  fils  aîné,  son  légataire  univej-- 
sel,  lui  donnant  et  léguant  tous  les  liieiis  nieuMeset  immeulile.s 
qu'il  délais.serait  au  jour  de  .son  décès,  après  nue  les  ditiérents 
legs  stipulés  au  testament  auraient  été  payés  et  accomplis,  et 
le  nonnnant  de  plus  exécuteur  testamentaire  conjointeuu'nt 
avec  l'élagie  Joly,  é[)ouse  du  testateur  ;  que  Fi'anc/ois  Fréchette 
est  décédé  le    14  avril  1SÔ7,  et  a  été  iiduimé  i-n    la  })aroiss(; 

g  Saint-Norbert,  que  le  dit  testament  a  été  enregistré  le  18  Juin 

lN(i(),  au  bureau  d'enregistrement  «lu  comté  de  Berthier, 
dans  lequel  .sont  situés  les  biens  fonciers  et  dans  leipiel 
résidait  le  testateur,  lors  de  son  décès;  (|Ue,  par  son  testament, 
fait  en  la  paroisse  St  Cuthbert,  le  28  Janvier  1N48,  devant 
Cliênevert,  notaire  et  témoins,  l'élagii'  Joly.  épouse  de  Fran- 
çois Fréchette,  donna  et  légua,  au  Di-mandeiir  son  fils,  tous 
les  droits,  privilèges  et  prétentions  que  la   testatrice   avait  et 

(1)  V.  art.  668  C.  C. 
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pourmit  îivoir  sur  une  tcn-c  situôc  m  la  côte  St  Ksprit.  ;i\i«- 
«le  plus,"  une  portion  i\v  tci'i"(!  il  l)oi.s  situiV'  au  dit  lieu,  .t  (lui 
est  lu  niriiic  (pli-  Cflji'  ci-d/'critL'  et  ilrsi^ut'c,"  pour  i|t>  ilitf^ 
tcn'os  et  ili''pfinliiiiccs  eu  jouir,  usi-r  et  faire  «lispuser  par  le 
lé^^atairt-,  ses  hoirs  et  ayant  cause  eu  pleine  propriété  au  uiov,  n 
ilu  (lit  l(\!,fs,  à  la  cliar<;e  «les  ci'us  et  rentes  auxcpielles  li's  .fitcs 
tei-res  étaient  sujettes;  (pie,  par  son  testament,  la  test;itr 
institua  le  ])ét'ei!(Ieur  son  fils,  son  h^ataire  universel,  lui  i| 
liant  et  l(''L;'uant  tous  les  liieiis  meuMes  et  imnieuMes  (|Ui||i' 
délaisserait  au  j(jui-  de  son  décès,  après  (jue  les  diHéreiits  Ic-s 
stipulés  au  dit  testament  aui'aient  été  jiayés  l't  accomplis,  et  )'■ 
nommant  de  plus  exécuteur  testamentaiiv,  conjointement  avrc 
Fran(;ois  Fi-échette,  son  époux  ;  (pU',  l'éla^ie  Joly  est  (l(''C(''di''c 
à  St  Norliert,  le  5  juillet  l.Sô!)  ;  (pie  Fran(;ois  Fivcliette  et 
et  IN'dayie  Joly  étaient,  de  leur  vivant,  et  lors  de  leui'  dt-cès, 
])ropri(''taires,  cliacun  pour  moitié  et  pai"  indivis,  de  la  portion 
de  terre  à  liois  ci-dessus  d(''crite,  et  ]iar  eux  léguée,  au  Deman- 
deur ;  la  dite  portion  de  terre  à  l)ois  étant  un  coiupiét  de  hur 
('()mmunaute.  (t  par  eux  acfpiise,  avec  ])lus  forte  éteiulMc 
d'Amalile  Rondeau,  le  13  mai  1(S41  :  (pie  le  Détendeur  a  accepté 
le  leij^s  universel  à  lui  fait  par  ses  père  et  mère,  et  tant  en  sa 
(pialité  d'exécuteur  testameiitairi'  (]ue  comme  léij^ataire  univer- 
sel, est  saisi  de  la  totalité  des  ])iensmeulileset  inuneuliles  des  dit- 
Fran(;ois  Frécliette  et  Pélape  «Joly,  parmi  les(piels  se  trouvait  et 
se  trouve  la  dite  portion  de  terre  à  bois  ;  que  la  valeur  de  ladite 
])ortion  de  terre  à  liois  est  de  la  somme  de  cent  vingt-cin(|  livres 
coui's  actuel  :  (pu-  le  Défendeur,  {pioi(jue  dûment  re(piis,  clc's 
avant  ce  jour.a  toujoui-s  refusé  de  fair(>  au  Demandeur  la  remise 
et  délivrance  de  la  (lite  portion  de  ten-e  à  liois.  P(air(|Uoi  le  De- 
mandeur conclut  à  ce  (pie,  par  le  jugement  à  intervenir,  il 
soit  adjufjé  (|u'il  sera  fait  délivrance  au  J)emaudeur  du  le(,'s  à 
lui  fait  par  les  dits  testaments,  de  la  dite  portivin  de  terre  à 
liois,  ensendile  les  fi'uits  et  revenus  d'icelle,  à  compter  de 
ce   .i(Mir,  et  (pi'à  (léfaut   par  le   Défendeur    de    ce    faire,   si 


'US 


(piinze  jours    du  juncment    a    intervenir,  il  sera    condamné  à 
]i!iyer  au  Demaii<leur  la  somme  de  cent  vinu't-cinq  livres,  cours 
ionr  et  au    lieu    et    jilace  de  la  dite  portion  de  terre  à 


•tuel. 


liois,  avec  intérêt  sur  icelle  à  com))ter  d"  ce  jour. 

TiC  Défendeur  contesta  cette  action  ]iar  une  exception  pé- 
l'emptoii'e,  allé:,niant  (jue  lonuti'mps  après  la  date  des  deux 
testaments  invorpiés  par  le  Demandeur,  mais  Jonytemps  avant 
le  déc('s  des  testateurs  dans  et   par   le  contrat  de  mariaije  ii 


terveiHi.    le    iieuf    de   novemlnv  1S54, 


en 


1 


laroisse  < 


le   St. 


Cutldiert.  devant    Cliênevei't    et    confr('re,    notaii' 


es,  ( 


nti'i 


Demanileur  actuel  et  Vir^inii-  Heaui^'rand  dite  Cliamjia^Mie,  sen 
■t  au(plel  fui'ent  jirésents  le  Défendeur,  le  testateUl'  et 


ei)oUse,  ( 


'1 
la    testatrice,   pèi'e   et    mèiv    du   Demandeur   (ct'tte  dernien 


r 


wmm 
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ili'mii'iit  mitorisrc  <\r  son  rjioux,)  tirviit  en  i'avciii'  du    mni'i;i!4c 
alors  futur  ilu  Dciiiîiiulciii',  donatiiiu  au  Dcinandcur,  ce  accep- 
tant donataire  pour  lui,  ses    hoirs  et  ayant   cause    (outre  jilu- 
sieurs  nieuliles  et  uiiiniaux  dune  terre  décrite  iiu  dit  contrat 
de  inariaj^e.)  "  Dont  le  Demandeur  a   pris  possession   innné- 
difite  (pi'il  a  toujoni's  eu  de))uis  :  que  cette  donation  fut  ainsi 
faite  "  à  la  chary'e  par  le  l)einandeui'  de  renoncer,  connue,  en 
effet,  il  i'enon(;a.   par  le  dit  contrat   de  mariage,  volontain-- 
■  ment  aux    successions  futures  de  ses  père  et  mèi'e,  sairs  ])a)- 
lui  y    rexcnir  soit   directement  ou  indii'ectenient,   sou>  (|Uel- 
i|Ues    causi's   (|Ue   ce   soit  :"  que  la   portion    l'écliimée   par   le 
Demandeur  est  loin  de  \aloir  le  ])i'ix  (|u'il   en  réclame.    Kt  (pie 
la  tei're  (pli  lui  a  été  doiniée  par   son  contrat  de  mai'iau,'e  vaut 
dix  fois  ])lus. 

Le  Demandeur  répondit  à  cette  t'Xce]^tion  :  (|Ue  la  renon- 
ciation aux  successions  futures  de  ses  ])èro  et  in('re,  faite  ])ai' 
le  I  -emandeur  dans  son  conti'at  de  niariai^e,  en  date  du  neuf 
ii()\end)re  l(Sr)4,  ne  peut  s'étendi'e  au  K^lTS  pai'ticuliei'  de  îa 
terre  à  l)ois,  à  lui  fait  j)ar  .ses  père  et  mèi-edans  leui's  testaments  : 
et  d'aliondant,  le  Demandeur  allèj;'Ue  (|Ue,  dans  le  contrat  de 
inariae'e  de  leurs  fils,  David  Fi'écliette,  re(;u  à  St.  Cutldiei't,  le 
\  inn't-tntis  juin  1S4!),  Frani/ois  Frécliette  et  l'élaii^ie  Joly, 
voulant  révo(pier  \in  le^'s  s])écial  fait  à  Da\id  Fréchette,  dans 
les  testaments  de  ses  père  et  mère,  savoir,  ceux  dans  le,s(|Uels 
(  st  écrit  le  lc<;s  de  la  teri'e  à  bois  au  Demandeur,  tirent  ex- 
pressément stipuler  au  dit  David  Fi'échettc  qu'il  i'enon(;ait 
aux  concessions  futures  de  ses  père  et  mère  et  aux  lei^-s  (|u'ils 
pouvaient  avoir  faits  en  .sa  faveur,  soit  par  testament,  co(licile 
ou  autrement. 

Les  parties  se  dornièrent  les  adn\issions  suivantes  :  De  la 
pai't  du  Demandeur  il  e.st  admis  :  P'  (^)ue  le  J)emandeui-  a  ])i'is 
]io.sse.ssion,  et  il  l'a  eue  depuis,  des  biens-meuMes  et  immeuliles 
il  lui  donn(_'s  par  ses  père  et  mère,  pai-  et  en  veiiu  du  contrat 
de  mariage  du  Demandeur  en  date  du  f)  novendn'e  1X54  :  2 
(|Ue  la  valeur  de  l'inniieulile  décrit  en  l'exception  du  ])é- 
feiideur,  et  dans  le  contrat  de  mai'iajj^e  du  ])eman(leui'  et 
doinié  au  Demandeur  pai"  ses  p('i'e  et  nit-re,  était  lors  du  dit 
contrat  de  mai'ian'e  et  est  de  la  valeur  de  cin(|  mille  livres 
ancien  cours,  ('"j^ales  à  deux  cent  liuit  louis,  seize  ehelins  et 
liuit  deniers  coui-ant.  De  la  ])art  du  Défeiidein-  il  est  adnus 
I'  (|Ue  la  paroisse  St.  Xorbert  est  un  (h'memlirement  de  celle 
de  IJertluer  ;  i*-'  (pie  la  portion  de  teri'e  à  liois  l'st  partie  est 
de  la  teri'e  déci'ite  en  l'acte  de  vente  ))ar  AniaMe  Rouleau  et 
Min  ('.pduse  à  l"'ran(;ois  Fr(''cliette.  en  date  du  lo  mai  1S4I, 
devant  ('liênevert  et  confrèi'e,  notaires  :  •^'  (pi'a])r('s  le  d(''C("'s 
de  ses  pi're  et  UK'-re.  le  ]  )éfen(leur  a  ]  )ris  possession  du  ley's 
iiinxcrstd  à  lui  ]iai'   eux  fait,  et  (|Ue  ]iarnn    les   biens  par    eux 


■;  ■!■*■; 


■<1 
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(l('liiiss('s  et  dont  il  a  pris  possession,  se  tfoiivait  et  se  (imiM' 
la  ])ortion  de  tci'iTc  à  hois  :  4*-'  <im'  la  tci'i'c  à  liois  ('tait,  et  r,i 
ont'orc  (le  la  \alcni'  <le  trente-trois  livres,  six  elielin-^  et  Imit. 
deniers. 

La  (ÎoUU:  "  (\)nsid(''rant  (|Ue  la  l'eiioneiatioii  à  la  sueccs'^iMii 
fntnre  ne  s'étend  ])as  an  le^s  particnliei',  et  ne  s'appli(|U,.  ),,i-. 
d'ailleurs  à  la  snet'es:,ion  testanieniaire,  et  (pK  ,  dans  la  eaus,. 
actuelle,  le  Deniaiideui'  est  i'eee\alple  à  demander  la  d(''li\raii(v 
du  le;;s  pai'tieulier  (|Ue  ses  pè)'e  et  uièiv  lui  ont  fait  ]n\v  Iciiin 
testaments,  en  date  du  l^S  Janvier  ,s:V-l  de  la  teriv  à  l.,,i,  y 
déci-ite  ;  et  considt'i'ant  i|Ue  le  Demandeui-  a  étaMi  les  all<''L;ii('> 
de  sa  demande.    l'eUNoie    les   e.\ce])ti()ns  et  défenses  <li]  l)('f(||- 


deur  connne  mal    f(ai<lées,  et  e(nidaiiine,    ete.   Merlin,    jû'ii,  \. 
lîcD'Uii-.  rt  siirr.  fiilii  rc,  p.  .S4.   "(j)uoii|Ue.  etc.":    même  auteiii'. 


V.    /'■■        '    ' 


à  lu  sinu:;  I  Fin'!4'ole  Test,  cil.  (i,  sec.  1,  p.  :i:^."), 
'Q  ■  -■  ir  notre  u.saii'e.  etc."  J)ict.  <\r  Di'oit,  \-.  Jlunnil  \-J. 
l'.anl.er.    No.   I!».    {(i  ,7..  ]>.  :]-2'.).) 

Oi,iviKl{  et  Al!.MSTi;()X(;,  axdcats  du  Demandeur. 

l'i'JilK    ivoc*    !u  Défendeur. 


WRIT  DE  CERTIORÂRI. 

Toii!  Sci'EKiKiiiE,  Saint-Hyacinthe,  -l'I  Mai  i,S(i± 
Coram  McCoHD,  J. 

ExjXirIc  I)(trci!EK  et  al.,  rs.  L4f<  »N()1!A  |!LE  L.  A.  DesS.\TI,KS  et 
al.,  Connni.ssaires  ( 'i\ils,  et  FltAN'fois  Lan<:emei!  et  al.. 
Syndics. 

./iir/c:  1"  (^u'il  n'y  a  pas  d'apiiol  îles  jiii:eiii(Mits  rondiis  par  les  coin - 
nii.ssaircs  pour  rérectiim  civile  «les  pan)is>e-,  etc..  <»tc.,  untreineiit  ipio 
par  writ  de  certierari  daii.s  le  cas  d'excès  lie  jnridi(  tien. 

2"  Que  l(\  fait  (|ii'il  y  a  en  dos  irrci.'nlarii('s  et  des  iiUValités  dans  la 
pr(Mi\e  et  dans  les  pmcédés  dan.-;  nne  cause  devant  les  coinniissiiircs  ci- 
vils, et  e  lait  que  les  dits  ceaunissaires  auraient  n^lusé  d'admettre  la 
preuve  oireite  par  les  o|>p(isants.  et  (prils  auraient  admis  nne  piciivc 
ilhValo  de  la  jiart  des  syndics,  ne  <'(institue  pas  un  e.Nccs  dejnridic- 
tiou,  et  (|u'un  writ  do  certiorari.  b     ' 


veve 


(1) 


i.-é  sur  ces  raisons,   doit  êtr( 


t  i 


I*  rançois  Lann-eliei'  et  autres,  avaient  (''t(''  nommi's  sxiidic-; 
]i(au'  suiAciller  Ir,  consti'uction  d  une  église  dans  la  jiai'nissc 
de  Saint-Simon.  Avis  a\ait  été  donné  (pie,  le  17  août  iMiO. 
l'acte  irélecti(ai  des  syndics  ainsi  ijue  leui'  re(piête  sei'aiiiit 
]iris  en    C(»nsid(''i'ation  par   les  commissaires   poui'  r(''i'ection  ci 

(1)  V.  art.  l-_'2()  ot  ]-22\  ('.  1'.  C. 


I»K    LA    PKi»VIX<;K    HK    (.•IKIiK<'. 


4i:i 


nrl.   \-2 


il'I.KS  et 
;i!    et   al.. 


les  cniil- 


lient  'lUc 

1 

<  (laiis   la 
s.sain's  ci- 

1 

iiicltri'  la 

» 

ne  |ii('iui' 

le  jiiiiilii'- 

v\yr    ri' II- 

lia  l'i  lisse 
ait    IMii». 

srl'aiellt 

•et ion  ci- 


\ilc  lies  ))ari>is.>i>.  i-ttv.  au  l»ur«-au  <lu  ^••ci'étain-  «les  ciiiiiiiiis- 
saiit's,  aii.xqinl-.  lieii  .t  j<«ur.  U->  oji]M)>aiit>,  s'il  y  en  avait,  si-- 
lait  l'iiteiidus.  l'iern-  lioucln-r  et  autres,  se  iii'é.seiitèiciit  «le- 
vant les  (•i)niniis.sair.>.  !••  17  août  1S«><),  «t  filt-reut  une  <i}i|i«)si- 
liim,  ('«inti  liant    le^  moV'-ii-  suivîuits,   .s^ivoir  :    '  !"■    Parce  «|n«- 

■  les  peisiMiiies  «Innt  Ii-  nom-  xmt  nienti«inn«''>  «lans  l'acte  «IV-- 
■•|ecti«>n  «les  syn'lic-.  n  ont  j>a>-  !«■>  «jualités  leiniises  par  la  loi 
•  [lour  t'tre  synilic- :  2"  i>ar<-«' <|U«- tous  les  piociH lés,  actes  ou 
'  avis,  (jui  ont  |)ivcé«lé.  a<;çoirijiai,ni«'  «t  .-uivi  l'élection  ile>  syn- 
"  «lies,  sont  nuls,  iné^juli"  r-  et  illé^^aux  ;  -i  ]iarc<'  (|Ui'  I  élection 
"ou  noniinati«)n  île-  -yn<lic.-  n'a  pas  été  ileiiian«lée  pai'  la  ma- 
jorité «les  lialiitant.-  franc— tvnancici'^.  jiroi'essant    la  i-eli^ion 

"  cath(^li(|Ue  lomaine.  ije  la  paiois-»-  <|e  .S;iint-Sim«)n.  intiTcssés 
"dans  la  constnictii>n  <lun«-  nouvelle  église  «lans  la  pai«iisse; 
4  jiarce  «|U  il  ny  a  ri<  ii  «h-vant  cetti.-  eour»|ui  s«)it  une  preu\«' 
"  légale  «|Ue  l'élection  ait  été-  <l<'man<lé<-  jku-  c«tte  niaj«iiité: 
"  .")'•'  parce  (|U  un  L;iaii<l  noml>r<-  «Je  ceux  «jui  ont  siL;iié  la  iv- 
"  quête,  ilemamlant  la  nominati<in  «les  syndics,  n'y  résilient 
"pas,  et  n'«int  pa>  le-  i|Ualité>  re<juis«'s  p«)ur  leur  «l«»nner  «li«iit 
"«le  si<;iiei'  t«'lle  i'ef|uét«- :  <•*■  parce  quon  na  pas  procéilé  à 
"  l'élection  «les  symlic-  à  la  j^luralité  «les  vi»ix  :  T"  })arcc  cju'il 
"n'y  a  aucune  preuve  con.-tataiit  «jUl-  lV'lecti<in  ait  été  faite  à 
"  la  phnalité  «les  v<»ix  :  n*-'  parci-  que  l'acte  d  électi«in  des  syn- 
"  «lies  t|ui  est  s«jumi.-  à  Cette  c<<ur  pour  li«)m«il«iLÇati«)n  est  in- 
"  forme,  irrénulier  «t  illé^rJil  :  -f^  jtarce  <|Ue  les  procédé.-i  relatifs 
"au  cli«)ix  «lu  site  «les  l.ati--4-  sont  iriv;,fuli«rs,  et  n'ont  ]ias  «Hé 
"  pi'océdés,  acc«impat.nié- et    .-uivi-  «les  f«ii-malités    i-«'quis«'S   jiai' 

■  la  loi."  Les  commi.-.-iiires  enteii<lirent  raru;unientation.  tant 
d  un  c«')té  que  «1«'  1  autre.  av«-c  !<•  mi-rit»-  «1«'  c«.tte  oppo.-iti«)n,  n«' 
Jugeant  pas  à  pr«>i»«(s  d«iuvrir  une  en«|uét«'  sur  les  faits  avan- 
cés par  les  opposants,  <lél>«iutèi-ent  1  opiiosition,  et  confirmèrent, 
jiar  leur  jugement,  rendu  le  17  août  l.SfiO,  l'électicm  des  syn- 
dics, et  autoiisèicnt  ce-  'l«-niiei-s  à  cotiser  les  ]>i<ipriétés  «le> 
paroissiens.  C"i-suit  le  juiiement  :  "  Les  coiniiiissaire.-.  a|)rès 
'■  avoir  enteihlu  les  requérants  et  le-  «>pp«isants.  av«iir  e.\a- 
"  miné  les  pièiis  produit<-s  «-u  ci-tti-  iiistanci-,  et  avoir  mûie- 
'  iiieiit  «léliliért',  et  procédant  à  faire  «Iroit  sur  la  re(|uéte  dis 
"  syn«lics,  et  sur  la  requête  des  oppo.sants,  tr«iiivant  (jue  lUp- 
'])ositi«in  est  informe  et  mal  fon«Ié«'.  ont  «h'-liouté,  et,  par  les 
"  présentes,  délM)Utent  1  opj»ositi«in,  et  ont  acc«u«lé,  et,  parles 
'■  présentes,  accordent  le.sc<»nclu-ions  de  la  r«M|uéte  des  syn«lics, 
"  et,  en  con.sé«[Uence,  «>nt  confirmé  et  li«»molo<,^ué,  et  c«)ntir;iient 
'  et  liomol«)i;u«'nt,  par  le>  pré-ei)t<s,  l'acte  «I  élection  ]i«nn'  êtie 

suivi    «'t  exécut«''  suivant  -il  f<i)-me  et   t»  ueur  :  «t   «>nt   aut«i- 

risé  et  autorisent    les  syn-lics  à  cotiser  l«s   pi-«>])riétaires  «le 

'  terres  et  autres  immeul>I«-s  ré-el-  -itués  «lans  la  paroisse  de 

"  Saint-Sini«in,  et  à  prélever   le  montant  de  lii  sonnne  pour  la- 
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"  (|iU'lli:  i-liiKiUf  iinlivirlu  mth  colloque  et  (•oti.s(''  ]>mir  sa  jiiuf 
"  lie  coiiti'iliiitioii,  tiiut  |iouj-  tHi'Ctuci'  lu  construction  ili.'s  ti;v- 
"  \au\  (|Ui'  ])oui'  suliVfiiir  aux  frais  nécessaires  <iu Occasioi;- 
"  lu  lii  la  cotisation,  tt  onlonneut  en  constM|uencc  (juc  lt>  >\ii- 
"  (lies  procèdent  incontinent  à  «Iresser  un  acte  <le  cotisation  ..i; 
"  réiiartitioii.  '  En  exécution  ilu  dit  ju;;'enient,  les  sVHdic- 
|)ré[)arèrent  un  actt-  de  l'é'pai'tition  et  ci>tisation,  et  oiir 
le  lit  octolire  l>.tj(),  ilrniandé  aux  coniniissaii'cs  l'iioniole- 
;L;ation  du  ilit  acie  de  répartion.  Le  dit  jour,  1!)  oetolii-- 
l)S(iO,  les  requérants  ont  produit  de  ncaiveau  une  ()ppo>i- 
tion  à  la  dite  lioinoloi^ation,  alléguant  la  mdlité  et  l'inéirn- 
larité  des  procédés  adojités  par  les  connnissaires  et  l'iin- 
H'ulai'ité  lie  tous  les  prr>ct'-dés  relatifs  à  la  construction  de  la  dit'- 
église  et  la  nullité  et  l'irré-ifulai-ité  du  ju^^^'inent  rendu  le  17  août 
YSi'A).  Le  I!)  octobre  IStiO,  les  comndssaircs  rendirent  N'Ur  jui:'- 
nient,  rejetant  1  opposition  et  ajiprouvant  et  honioloiruant  laet'- 
lie  ré]iartition.  Les  (>|)posantsont  fait  motion, le  "i-^janviei-,  l.s»;|, 
(pril  leur  fût  accordé  un  I>ref  de  certioi-ari,  à  l'etTet  de  faire  ra; - 
])i)rter  devant  la  L'our  Supérieure  tous  les  procédés  faits  devant 
li'S  connnissaires,  relatifs  a  la  construction  lU-  l'éj^lise,  et  produi- 
sirent devant  la  cour  un  attidavit  r'i rconfitancié,  allé<_aiant  It-s 
raisons  suivantes  à  1  appui  de  leur  ajiplication,  pour  faire  dé- 
clai-er  le  juneinent  du  1!)  octolire,  1S()0,  ainsi  que  celui  du  17 
août,  ISGO,  nul,  illégal  et  non  avenu  savoir:  "  1  Parce  qU'' 
"  ceux  ([ui  demandaient  la  construction  (\o  l'église  et  sacri>tir. 
"  n'ont  en  aucune  nianièie  étalili  qu'ils  avaient  la  majorité  di~ 
"  haliitants  fianc  tenanciers,  propriétaires  catlioliciues  romains 
"  de  la  jiai'oisse  de  Saint-Simon,  ainsi  (|ue  l'exige  la  loi,  pour 
"  demander  la  consti-uction  d'édifices  destinés  au  culte  religit-ux 
"  et  pour  demai\der  1  autorisation  de  procéder  à  l'élection  il- 
"  syndics,  et  pai'tant  les  connnissaires  n'avaient  aucune  juri- 
"  diction,  autorité  ou  j»ouvoir  d'émaner  l'ordonnance  du  !!• 
"  août,  lN(i(),  non  plus  que  celli'  dti  1!)  octolire  de  la  même  au- 
"  née  :  2  Parce  qu'aucun  procès- verlial,  en  honne  forme,  de 
"  rassemlilé'e  du  2»i  avril.  LSdO.  pour  décider  île  la  reconstruc- 
"  tion  et  du  choix  du  siti-  d'une  église  et  sacristie  n'a  été  fait 
"  et  produit  devant  les  commissaires,  mais  qu'au  contraire,  il 
"  parait  à  la  face  même  du  [irocès-verlial  de  la  dite  a.ssemlilf- 
'■  (|ui  a  été  produit  devant  les  connnissaires,  que  ce  procès-vir- 
"  liai  n'a  pas  été  fait  en  conformité  à  la  loi,  que  ra,s.semlilée  na 
"  pas  été  tenu  conforménii'nt  à  la  loi,  et  (pie  des  voix  illégal"- 
"  ont  été  co'.n[)té(_'s  ]iour  composer  une  majorité  factice,  etqiiil 
"  n'y  a  rien  dans  le  procès-veilial  (pli  fas.se  voir  quel  est  le 
"  nombre  total  des  lialàtants  francs-tenanciers  catholiques  ro- 
'  mains  de  rt  dans  la  paroi.sse  de  Saint-Simon,  intéres.sés  dans 
"  la  reconstruction  des  édifices  en  question;  •'}  Parce  (pi  aucun 
"  proc('s-\  eilial  en  lionne  forme,  et  suivant  la  loi,   de    l'asseui- 
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MiV  p«nir  l'ék-ctioii  (les  syinlies.  nu  été  fait  rt  jpiuduit  diViuit 
les  c<tinini-<>jiir«s.  luiistataiit  tt-llr  ('•k'C'tinii  à  la  pliiralitr  ik's 
v«ii.\,  ••t  c<in>tataut  foiiiljiiii  «le  voix  ont  été  tUmnécs  |»(im(iu 
contre  1  élection  «les  syn<lics  ;  4  Pai'ce  (|Ue  toute  la  procé- 
«lure  faite  et  oriloiniée  par  les  coinmissaiivs,  l't  antérieure 
au  jii;^i-nient,  et  pour  vléciiler  du  mérite  des  i-e(|uètes  ot  oj)]»!)- 
sitions  ppMluites  devant  eux  est  irr/'irulièie,  nulle  et  contraire 
H  la  loi,  et  ne  peut  servir  de  l»ase  au  prétendu  jui^einent  des 
coniini»<iirf.s,  non  jilus  <|Ue  le>  procédés  faits  par  l'autorité 
ecclé.-ia.stique,  qui.  de  toute  nécessité,  doivent  préceiler  ceux 
a<Juptés  en  pareil  ca.'^  jtar  les  comniis.saires  civils  ;  ô  Parce 
'ju'aucune  preuve  ou  enquét-'  ]'''iiale  n"a  été  faite  devant  les 
oanmissiiires  pour  établir  (jue  les  persoiuies  demandant  la 
con.struction  de  1  ejxlise  et  sacristie  et  lélectiini  des  .syndics, 
formaient  réellement  la  majorité  des  lialàtants  franc-tenan- 
ciers catholirjues  romains  de  la  parois.se  de  Saint-Simon,  ni 
i|Ue  les  dites  personnes  avaient  le.<  «jualités  néce.s.saires  pour 
demander  telle  éleetion,  ni  (pie  les  .syndics  étaient  fjualitiés 
]M»ur  être  .syndics,  connue  la  loi  l'exiye,  et  qu'il  n'a  jamais  été 
étakli  ni  prouvé  lépdenient  ipie  les  faits  niés  par  les  opposi- 
tiijns  fu>sent  vrais;  «jue  ces  faits  devaient  être  établis  avant 
fjue  les  cf»nuiiissaires  pu.s.sent  procéder  à  rendre  juij;ement,  et 
<ju»%  san.s  la  preuve  de  faits  allégués  dans  la  re(piêti'  de  ceux 
'pli  demandaient  la  construction  <le  l'égli.se  et  .sacri.stie,  l'élec- 
tion des  syndics  .  i  la  confirmation  de  telle  élection,  les  com- 
mi.s.s{iires  n'avaient  aucune  juridiction  [)<)ur  ])rononcer  tels 
jujremeiits  :  «i*-  Parce  (piil  ne  fut  Hxé  aucun  jour  [lar  les  com- 
uii.v.-ijiires  pour  faire  l'enquête  des  parties  devant  eux,  (juoiipit; 

■  telle  enquête  fût  demandée  :  T*"  parce  (pie  li's  opj)osants,  ne 
furent  en  même  temps  interpellés  de  produire  leur  ])reuve  ; 
S"'  parce  que  les  commissaires   ont  refusé,  le  17  août,  l.S()0, 

■  d'entendre  les  témoins  dts  Opposants  ;  !)    parce  que,  le  même 
■jour,  les  commi.s.s<iires  ont  refusé  d'entendre  des  témoins  pour 

■  pnmvtr  que   les  .syn<lics   n'étaient   pas  (pialitiés  ;    10^'  parce 

■  iju  il  n'a  été  fait  aucune   preuve   «les    faits  qu'il   était  néci's- 

■  siiire  de  prouver  pjur  permettre  aux  coiiniiissaires  d'émaner 

■  leur  ordonnance  :  11^  pai'Ce  (pie  le  commissaire  ecelésiasti(|Ue 
na  pas  donné  avis  léi,ral  de  l'assemtilée  pour  tixer  le  site  de 
r<i:lise  :  12'-' parce  que  le  jugement  du  1!)  oetol>re,  lS(i(),  a 
été  reinlu  >iins  iu"euve  (pielcon(|Ue  :  IS^'  parce  (pie  les  com- 
missaires ont  excédé  leur  juri<îictioii  en  n-ndant  les  ditsjuLfe- 
nwnts  :  14'"  parce  (pie  ])lusieuis  de  ceux  «jui  ont  sii^né  la 
lefjuête  des  demandeurs  n'étaient  pas  ré.sidants  dans  la  pa- 
rois.s«'  de  St.  Simon  :  lô*-'  parce  (pie  le  connnissaire  ecclé- 
-iiL-stique  d'à  pjis  Compté  les  noms  de  plusieurs  opposants, 
disîint  <pi  ils  n  étaient  pas  fi'anc-tenanciers,  pendant  qu'ils 
1  étaient.    Le  ln'ef  de  certiorari  fut  accordé  pur  la  cour,  le  23 
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octnlirf,  IS(il,  siiiis  filtrer  <laiis  ]c  iiiT'i'it*'  de  roppositidii,  iii!n> 
(liiiis  le  liut  ili-  t'airi'  rappoitir  le  record  en  Cour  lutVri. m, 
(levant  la  C'our  Supérieure. 

L.M'I'.AMIXilSi;  et  l'AI'lNEAl",  pour  les  Appellants,  prétcihliiiriit 
i|Ue  les  eoMiiiiissaiies avaient  exeédt'  leui'  Juridiction  en  remliint 
les  juueiiients  sus  relat»''s,  s'appuyant,  poin-  soutenir  telle  pi,.. 
teiition,  sui'  les  l'aisons  plus  haut  éinunérées,  et  Sicoi  ri;  ,{ 
('llA(iNoN,  au  contraire,  pn-ti-ndaieiit  (pie  les  conniiissjiires 
avaient  Itien  iu;^é,  et  ipn-,  dans  tous  les  cas.  ils  n'avaient  aucune- 
ment exc('Ml(''  leui"  Juridiction  ;  «pi'il  n  ya\ait  point  d'ajjpel  des 
Jun"einents  de  t(dle  cour,  si  ce  n'est  le  wi'it  de  certioraii,  <|ni 
n Cst  applicalile  (plan  cas(a"t  il  y  a  n'cllenient e.xcî's  de  juridie 
diction  ;  (pie  .sans  admettre  (pie  les  commissaires  n  axaient  p;i> 
olt.servi'  les  formalités  essentielles,  les  raisons  et  iiio\(iin 
ap])ortés  par  les  (  )pposants  dans  leur  opposition,  ne  constitue- 
raient point  d'excès  de  Jui'idiction. 

Feu  ClHIAM  :  This  is  tlie  case  of  an  application  undcr 
writ  of  Crrt'iordri,  tn  set  aside  and  déclare  null  and  \nii| 
certain  Judenieiits  reiidered  liy  tlie  C'ommi.ssioners  for  tlh 
érection  and  division  of  jiarishes,  and  tlie  huildin^  iind  iv- 
pairini;  of  cliurclies.  Par-souaire  liou.se,  in  and  for  tlie  Diocèse 
of  St.  Hyacinthe.  The  facts  of  the  case  are  as  follows  :  Ist 
Mardi,  iMiO  :  A  [letition  was  preseiited  to  his  Lordsliip,  tin 
liielit  Révérend  lîisho])  of  the  Diocèse  of  St.  Hyacinthe.  \>y 
certain  iiihahitants  of  the  l'arish  of  St.  Simon,  in  said  Diocèse, 
praviiiLi'  for  leave  to  erect  a  iiew  cliurch  in  the  parish  ïny 
)-easoii  thereiii  set  f(a-tli.  '22u<\  Mardi,  ISGO  :  His  Lordsliip 
thereiipoii  named  a  commissioner,  \vho,  on  the  lOtli  Apiil. 
i(S(i(),  nave  notice  tliat  lie  would  nieet  the  inhaliitniit- 
iutcrcsted  on  tlie  2(jth  of  the  saine  month,  and  hcar  tlieiii  nu 
the  nierits  of  the  pétition.  On  the  l')th  and  22nd  April,  iMiO. 
tins  notice  was  pulili>he(l.  iUtli  April,  lN(iO:  The  ecdesiasticnl 
commissioner  lield  a  iiieetinef  of  the  inhaltitauts  at  whicli  an 
opposition  was  fyled  to  the  prayer  of  .said  pétition  hy  divers 
inhaliitaiits  intensted.  2")tli  May.  iMiO  :  Aftcrwards,  an 
order  for  the  érection  of  this  churcli  was  eiveii  hy  said  coiii- 
missioiier.  !7th  Juiie.  lS(i()  :  A  pétition  was  preseiited  to  tin 
commi.ssioiiers  for  the  érection  of  cliurclies,  for  permission  te 
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preshytère,  and  on  the  Gth  July,  INGO,  the  application  wji 
««•rantcd,  the  electiiai  to  take  place  on  the  22nd  of  thé  sain 
month  :  and  on  the  22nd  duly,  ISGO.a  meeting  was  lidd,  ain 
.syndics  were  elected.  2;{rd  July,  ISGO  :  The  Syndics  applie 
to  the  eoinmissioners  to  hâve  their  appointnient  homoloeatei 
27tli  'July,  INtiO:    (  )idinance  of  puhlication  of   élection    ni; 
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(certiiicate  thereof.  dated  12th  Aue;ust)  and  notification  e 
that  the  jjarties  interested  wuuld  lie  lieard  on  the  17tli  August 
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th».'n  iK-xt  I7tli  Au^'ust,  lîSGO  :  Piirtit'S  wvw  lioiirtl  tlu-ivon, 
M{i|i«»siti<'n  tluivto  protluctMl  and  t'ylcd  liy  iiouH'ontfiits.  imt- 
w  ttli>ti«iJ<liiiir  wliicli,  on  thc  siinif  diiv,  iit'Wr  liffirint',  thu  t-lt-c- 
ti"ii  %*a>  duly  lioniolonntoil  liy  tlw  coniinissiont  rs.  lôtli  St-p- 
lfiiil«-r.  ISGO  :  Syndics  askod  pcnnission  ti>  nmkf  i\  ivpniti- 
l'ufH.  whk-]i  was  ;.n-anttMl  and  inado,  and  tlu'  saiiio  was  di'j>«- 
>ilf*l  a>  ri'(^uiiv<l  at  li'.o  Prusliytôi'o,  a  c'crtitinite  of  dt-posit 
unsnto"!  l<y  the  Curé,  and  an  opposition  a^ainst  its  h<>iuoI«»;;a- 
l'um  was  fvlt  d  liy  thc  non-contc'nts.  l!)tli  Octolicr,  IfiGO  : 
Parti» -s  on  liotiisidc's  vvcrc  lit-ard  l>y  the  coniniissionnei-s.  and 
iFirn-afu-r  tli<'  acte  de  ré/nirtH'ton  was  duly  honiolotratt-d. 
Th«.->«.-  tw^tjudLTiiicnts  of  tlic  I7tli  Augnst  and  i!>th  of  ()ct«>lxT 
îiiv  now  ciiHijilaincd  of  by  Langi-licr  and  otlui-s,  wIh»  pray 
ihat  tlii-  >iOnv  niay  lie  svt  asidc  and  dcclareil  nnll  and  void. 
thf-  cii>iuiiiissionc'rs  liavint^  tliorein  oxceodod  their  junsdiction. 
Tîk»- preU'iJ>«ioiis  of  tlic  contestants  arc  liasod,  not  upon  any 
a[£»-:^iiti«»n  <>ï  want  of  jurisdiction  in  tlie  connaissiont-rs  to  la-ar 
lUïd  «k-t'-nniiK*  the  contest  at  issue  hetween  the  parties,  but 
u{i*«n  tlii.'  invpilai'ities  and  illegalities  in  tlie  proof  niade  l>ef«tre 
tKf-iii.  aiid  in  ail  the  proceedings  had  in  the  cause,  and  mure 
{lUiticuliidy  for  having  refused  légal  évidence  otlered  l>y  con- 
tf'>îaiiit.>.  aiid  for  haviny' in  the  course  of  trial,  aduiitted  iii- 
>utîicii«-iit  an<l  illeiral  évidence  on  part  of  the  Syndics.  Tlie 
r>s*."nliiul  parts  of  tliese  judgnients  of  the  coinniissionei-s  are 
;ls  f»»lll«.«-s  :  The  motives  of  the  judynientof  I7th  August  set 
forth  :  "  I>^*s  Commissaires  procédant  à  faire  droit  sur  la 
iv'ju»^U-4es  Syndics  et  sur  la  requête  des  Opposants,  trouvant 
i[ri»-  iMpjiosition  est  informe  et  mal  fondée,  l'ont  délM^uté»-,  et, 
[■•u-  l«->  pnWntes,  accordent  les  conclusions  de  la  re(|uèt«'  des 
Syiidics,  et,  en,  conséijuence,  ont  confirmé  et  lu)mologué,  et 
(1  >ritiniK"nt  et  homologuent  l'acte  d'élection  pour  être  suivi  et 
,  x^t-nîié  suivant  sa  forme  et  teneur."  In  the  motives  of  the 
iiidgim-nt  <if  tlie  lîJth  of  ()ctol)er,  LSGO,  after  setting  forth  at 
|.  ugth  the  varions  documents  and  certiticates  submitted  to 
tli»-in.  th*.- commissioners  proceed  as  follows  :  Et  les  coniniis- 
-iir».~i.  après  avoir  entendu  les  pai'ties  qui  it'o^it  (>rf>'rt  de  /#*v.- 
<l".ifV'J  n\/tit  de  f((it  i>roduit  (lacuns  ténioins  à  C(fi>i>».t  de 
leui>:  pi-ttienUvns  respectives,  et,  procédant  à  faire  droit,  ont 
renvoyé  et  déltouté  la  recjuête  des  opposants,  parce  (jue  la 
Ii;vrtit- «les  allégués  de  la  recjuête  qui  a  rapport  aux  procédés 
,uitért«-urs  à  la  date  du  dit  acte  de  cotisation,  a  <léjà  été  jugt*e 
►  t  dél«»utéi/  par  les  connnissaires,  par  leur  jugement  du  <lix- 
»  pt  auMit  IsOO,  et  parce  que  les  allégués  de  1  opposition 
ijiit  atta.jUent  la  forme  de  la  cotisation,  les  avis  des  Syndics 
•  t  la  maiïi«'re  <]ont  ils  ont  été  publiés,  et  les  autres  allégués  de 
!  "p|i»>i.iti«»n  sojit  mal  fondés  en  fait  et  en  droit,  et,  en  cunsé- 
'|Utne«",  les  comnii.s.saires  ont  confirmé  et  homologué,  et,  jwir 
T«»ME  X.  27 
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les  |in'scntcs,  ils  (roiifiniiciit  et.  hoinulorjufiit  rncfc(î  de  rntisntinn 
])(iur  l'tn'  suivi  t't  t-xt-cutt'  s\iiviuit  sa  t'oniic  et  teneur.  Nuw, 
lieiii-iiitî  '"  "liinl  tliat  tlie  issue  lielure  tliis  Coui't  is  iint  ii  iiemin.; 
in  tlu!  nature  ot"  au  A])|)i'iil  fmin  tlie  Jiidunient  of  an  int'ciiur 
("ourt,  wiiere  liy  tliis  ( /uurt,  after  exaiiiination  of  tlie  e\  iilincc 
and  exliihits  jjroduceil,  it"  t'ound  iiot  to  Justil'y  tlie  judi,'!' 
rendei'cd  \>y  tlie  court  below,  niin'lit  reverse,  niodity,  or  cun 
tln^  sanie,  oi'  proceed  to  reiider  sueh  judj^nnent  in  tlie  |ireiiiis(  >, 
as  in  tiie  oi)inion  ot'  tlie  court  a|)))ealed  to  «aii;lit  t()  liaxc  limi 
ivndered,  l»ut  it  is  in  the  nature  of  a  (lertloiuri,  wheroliy  tlir 
Superior  Court,  in  virtue  ot"  its  ri,i;Iit  ot'  su])ervisi(iii  dvei'  nll 
int'erior  trihnnals,  is  atitliorised  to  eiiquire  siniply,  wlit  tin  r 
the  connnissionei's  liad  oi'  liad  not  jurisdiction  over  tlie  cu>e, 
or,  havin^"  sucli,  hâve  exctH-ded  tlu^  sairu',  and  reiideicd  n 
jud<jiiient  contrniy  to  or  not  justitled  hy  law.  Let  us  exniiiiiic 
into  the  pt»\ver  and  authority  vested  in  tliis  court  in  tlii> 
niatturas  ruled  in  siniilar  cases  in  iMi^hind,  and  in  the  scxi  rai 
décisions  l'endered  in  tliis  prcjviiice.  The  power  and  aiitliurity 
vested  ii>  the  conmiissioiiers  are  ^^-iven  l>y  the  cli.  IcS,  wlieicliy 
s.  19  (in  cases  such  as  tho  présent)  it  is  cnacted  that  the  cum- 
niissioners  niay  examine  and  décide  U})on  the  allégations  i"ii| 
prayer  ot'  such  pétition,  and  iiiay  tarant  oi'  l'et'use  the 
prayer  alto^^ether  or  in  part,  at'ti'r  havinj^  caused  the  a 
élection  to  be  ])ul)lished  in  the  said  parisli  or  mission,  and  yi... 
puldic  notice  to  the  inhabitants  iiiterested.  No  t'orm  ot'  JikIl;- 
meiit  iso-ivtiii  by  this  statute  as  in  cases  ot'  hearinn-  aiul  tiial 
bet'oro  justices,  but  the  question  is  the  sanio  as  to  the  powor 
and  duty  of  this  court,  naniely,  to  ascertain  wheuher  the  cuiii- 
missioners  in  this  case,  as  the  justices  in  the  former,  liave  or 
hâve  not  exceeded  thoir  power  and  jurisdiction,  and  the  jndi;- 
iiK'nt  in  both  cases  must  be  based  upon  the  same  prineiple 
and  authorities,  relief  being  s(»uj4ht  in  both,  by  the  writ  ni' 
Vert'un'di'i.  Where  the  Législature  has  given  a  power,  tlu 
CoiU't  will  présume  the  justices  to  hâve  followed  that  power, 
Paley,  ou  Summary  Convictions,  Edit  of  1S5(),  p.  HT. 
Whether  it  was  ex])edieiit  that  those  jurisdictions  slioiiM 
hâve  been  created  was  a  matter  for  the  considération  of  tlii; 
Législature;  but  as  long  as  they  exist  we  ought  to  go  al!  iva- 
sonable  length  to  support  the  déterminations,  l'aley,  14iî. 
Antl  it  may  be  hère  observed  that  the  objection  to  the  convic- 
tion or  order  must  be  to  the  jui'isdiction  of  the  justice  or  jus- 
tices making  it,  or  to  the  form  of  the  conviction  or  oruei 
(md  not  h)  the  vieriti<,  Guide  LVac.  B.  1  vol.,  p.  222,  Kex  '>-. 
Whitehead,  Douglas,  ô.'ÎO.  It  is  sutlicient  to  return  the  c<iii- 
vicLion  in  due  form,  without  returning  also  the  examiiuitiou 
and  artidavits  taken  in  the  proceeding,  and  it  .sliould  >eeia 
that  the  roason  for  this  is  that  the  Court  will  not  take  notice 
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nï  lUiy  J'orniiil  (h'fcrt  in.  Ilic  i)r>)C('c<lii)i/K.  niiloss  it  uppcnrs  on 
tlu;  l'iici!   ot"  tlui   cnm  ictii)ii    itsrlf,  l'uli;y,  H72      AcconliuLC   to 
iiioilcrii  usiiMc  no  [ilca  is  luliiiissililc  to  a  conviction,  nof  tlofs 
tlu-  Court,  in  oxaniinin;?  thc  cotiviction,  taki;  notice  of  aiiy- 
tliinj(  Itut  wluit  .([II»  iirs  npon  tin*  tace  ot*  it.     Tln-y  will   not, 
tlKTolori',  n'ccivc  allidavit.s  tliat  tlio  l'act   was  donc  in  asser- 
tion of  rit;iit,  liut  alliilavits  niay  l»e   usotl  to  show  a  want  of 
jnrisdic'tion,  l'aley,  37t).     '[Iw  lon-lint^  casu  u[)'in  tliis  siiltject 
is  tlie  (^neen  rs.  iJolton,  in  wluch  it  was  lieM  "  tliat  if  a   case 
lie  oiie   ovur  wliicli   tlie    justices   l\a<l   jurisdiction,  the   ('ourt 
will  not  hear  alHdavits  inipeaclinij^^  tiieir  décisions  on  the  facts 
noi'  r 'view  i\\r.'\y  JiKlijiiii'iit  i>i^ia  Un:  critlencc,  if  tliat  should 
be  retui'ned,  evun  thou^h  no  a[)[»eal  niay  Ite  (i;iven.     The    test 
of  jurisdiction  inider  this  rule,  it  was  said  in   that  case  is, 
whethei' the  justices  had   jjower  to  enter   upon  the  on(|uiry, 
not  whether  thtàr  conclusioiis  in  the  course  of  it  were  true  or 
taise.     It  niay  lie  slunvn  liy  atliilavit  that  they  iiad  no  autho- 
rity  to  connnence  an  in(|uiry,  e.j^.,  that  the  (|Uestion  hrouf^ht 
hefore  theni  was  not  one  to  which  their  jurisdiction  extended; 
and  this,  although.hy  niistatenient.they  iiave  inade  the  proceed- 
iii'4s  in  the  face  of  thoni  n;<fular,  R.  es.  (irant,   l!)  L  J.  (A  S.) 
M.  (J.  59.     In  a  later  case  Lord  Dennian,  CÀ  J.,  deliverinjjf   the 
judyinent  of  the  Coiu't,  .saiil  :    "  It  is  clear  that  the  décision  of 
"  a  tribunal,  lawfully  constituted,  upon   a   (juestion   properly 
'  liroui,dit  liefore  it  respecting  a    niatter   within  its  jurisilic- 
"  tion,  [h  in)t  opcn  to  rav'iciu  uii  ccrfionirl,  but  the  décision  of 
"  persons  assuniing  to  be  a  tribunal,  that  they  are  constituted 
•'  is  open  to  review,'   11.  es.  lîolton.    The  Court  will  not  notice 
any  facts  contained   in  the    cevtUn'itvi   for    the    purpose    of 
inipeachin^  the  conviction.  Pale,',  377.     The  case  supposed  is 
(jne  like  the  piesent,  in  which  the  Législature  has  trusted  the 
original,  it  may  be  (as  hère)  the    linal    jurisdiction    on    the 
iiicr'ils  to  the  niagistrate  below,  in  which  this  Court  has   no 
jurisdiction  as  to  the  nieri's,  either  originally  or  in  appeal, 
Uegina  es.  Bolton,  1  Adolphus  and    Ellis,  2  B.  llep.  \.  S.  (0(5) 
p.  437.    Ail  that  wc  can  do  when  their  décision  is  coniplaiaed 
of  is  to  see  that  the  case  was  one  \/ithiu  their  jurisdiction,  aïid 
that  their  proceedings  on   the  face  of  theni  are  regular  aud 
according  to  Law,  (;veu  if  their  décision  should,  upon  the  nierits, 
lie    iinu'lse  or  n njast,  on  thèse  grouuds  we  catniot  rever.se  i'. 
And,  again  :  '"  Beyond  this  we  caunotgo.  The  atHdavits  being 
"  before  us  were  use<l  on  the  argument,  and  niuch  was  said  of 
■  the  unreasonalileness  of  the  conclusions  drawn  by  the  inagis- 
"  trates,  and  (>f  tlu;  hardship  on  the  Défendant,  if  we  would 
■'  not  review  it,  there  being  no  Appeal  to  the  .sessions."     "  We 
"  forbear  to  express  any  opinion  on  that  which  i.s  not  before 
"  us,  the  propriety  of  the  conclusion  drawn  from  the  évidence 
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"  by  tht'  iiuii^isti'aios  ;  thoy  îUil  tliey  uloiiu  wi'i'u  tlie  oompr- 
"  tent  autliority  to  tlraw  it,  aiid  wu  niust  iioL  coiistitutt'  u\n- 
"  suives  iiito  a  Court  ot'  Ai)pcal  wlu-rc  tlic  statuts  does  iiot 
"  iiiake  us  sucli,  bccausu  it  lias  coustituted  uo  ollirr.  It  is  nï 
"  uiuch  more  i  ..portance  to  lioM  the  rule  oi'  llie  stia'nlit, 
"  tlian,  IVoni  a  ieeliny  uf  the  suppose.!  liardship  oi"  aiiy  purli- 
"  cuiai'  deci>ion,  to  interpose  nliet'  at  tiic  <  xpeiise  oi"  intio- 
"  duciii<i;  a  précèdent  t'ull  ol"  incouveuieiice  and  uncoi'taiiity  in 
"  the  décision  oi'  future  cjises." 

The  t'on'^'oing  is  the  ndinn'  \vhich  ohtains  now  in  Eiii^liuid, 
and  is,  in  th  ■  o})inion  of  tins  Court,  tli.-it  whicli,  in  similar 
cases,  sliould  goveru  the  tiecisions  in  this  country  wlien,  the 
judgnie'it  of  au  iuferior  triliunal  Is  attacked  on  the  ])lea  of 
want  of,  or  exciss  of  jurisdieticn  The  conmiissioners  whtc 
legally  seized  of  the  case,  ilu'  r  authorily  to  heai-  and  deter- 
niino  on  its  nierlts  was  vested  in  theni  hy  statute  and,  on 
exauiination  of  their  proceeding-s,  tins  Court  cainiot  se<!  any 
excess  of  jurisdiction  ;  therefore,  the  décision  of  the  Coin  .  is- 
sioners  to  wlioni  "  the  Législature  lias  entrusted  the  origiiiul 
and  final  jurisdiction  on  the  nierits"  niust  he  niaintaiiied. 
(()  J.,  p.  :W8  ) 

SlcoTTE  and  CnA(;\()X,  for  the  Syndics  and  Connnissioner!-. 

LakramuoisE  and  Pai'INEAL',  for  the  Petitioners. 


APPEAL.-INTERLOCOTORY  JDDGMENT. 

Court  of  Queen's  Bench,  Montréal,  ;}rd  June,  \S{)-2. 

Corani  Sir  L.  H.  LaF(jntaixe,  Bart,,  Chi(;f  Justice,  Duvai,,  J., 
Mereditii,  J.,  Mondelet  (C),  A.  J. 

Waudle,  Appellant,  and  Betiiuxe,  Kespondent. 

Jlilil:  Tliat  a  judgineiit  w  hicluletcriniiies  ail  tlieiiuilU'is  iii  litijratinii 
l)etwecn  the  partio",  witli  tlie  e.xccijtioii  oftlie  aniount  claimed  iindcr  a 
l)lea  ()rcoinjieii.sati(in,  aiul  c.rdvvfi,<innit  finrc  dmil  on  siicli  plea,tliat  llm 
anioiiiit  ()f'c'(jiii|ieMsati()ii  l)0  setlled  hy  CAjn'il.i,  and  reserves  the  (|iu'.sti<iii 
()i■(•()^ts,  is  Ilot  a  deCniitivu  jnd}.'iiieiit  eiititliiii;  tlie  party  iiirjriieved  tu 
sue  ont  a  writ  of'aiipeal  dcplmw,  aiul  that  a  wril  so  sued  oiitwill  be  set 
asule  on  motion.  (1) 

This  was  a  motion  by  Kespondent  to  set  aside  a  writ  of 
ap[M'al  sued  out  by  the  Appellant,  on  the  gi'ound  that  tlic 
judgnient  ajipealed  froni  was  not  a  définitive  judgnient,  and 
that  the  wi'it  which  had  been  sued  out  iJc  i)lavi),\\\i\w\\i  pre- 
vious  application  to  aiul  jiermission  of  the  Court  of  (^hieeiis 
Bench,  had  conse(|Uently  issued  irregularly.    The  Judgmeiit  of 

(I)  V.  art.  III."),  llHict  III'JC.  i".  f. 
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tlio  court  belnw  wns  rendered  liy  thc  Suponor  Court,  ut  Mont- 
réal, on  the  24th  of  Feliruary,  LSG2,  anil  disposod  of  ail  the 
issues  between  tlie  parties,  excopt  tliat  raised  l»y  tlie  plea  of 
e()iii])ensation  fyled  l)y  Respondent,  and  ordered,  (ivant  fulrc 
droit  on  sucli  plea,  tliat  the  aniount  clainied  thercby  sliouM 
l)e  settled  liy  experts,  an<l  reserved  to  pronounce  thereat'ter  on 
tli<;  question  of  costs. 

])UVAL,  J.  :  Tliere  can  be  no  doubt  tliat  the  judf^nient  of 
tlu!  Superior  (^)urt,  was  a  niere  interlocutory  one,  inasnmch 
as  the  matters  in  contest  between  the  parties  were,  in  ti'rnis 
of  the  statute,  only  in  part  decided.The  motion  to  disniiss  the 
wi'it  of  appeal  whieh  wms  sued  out  de  [du no,  or  froni  a  defi- 
m'tive  juilgiiient,  niust,  therefore,  be  gi-anted,  and  the  wi'it  of 
Mppeal  is  consequently  set  aside  with  costs.  Motion  to  (|uash 
writ  of  aprx'al  orajited.  ((i  ./.,  p,  220.) 

A.  and  W.  KoiiElîTsox,  for  Appellant. 

Be'I'Ih  .\K  and  DuXKiN,  for  Re.spondent, 


issioucr.'-. 


APPEAL  OF  AN  INTERLOCUTORY  JUDGMENT. 

CoriiT  OF  Qfeen's  Bench,  Montréal,  9th  June,  1X02. 

('orani  Sir  L.  H.  Laf()N"I'AINE,   lîart.,  C.-J.,  ]>i:vAL,  J.,  Meiîe- 
i>iTH, ,].,  Mondei.ei',  (C.)  a.  j. 

Waudle,  Appellant  <i.vd  Bethuxe,  Respondent. 

//(/'/  ;  Tliiit.  an  iippliciitioii  to  he  permitted  to  ai)peal  from  an  interlo- 
cutory jud^rmcnt,  w  hicli  is  not  mndo  diirinj;  tlie  terni  ininicdiatoly  .siili- 
scquent  to  tiic.  ren(l('rin<r  of  tlie  ju(l;inient  is  not  too  late.  wlien  tlieappii- 
cant,  liad  previonsly  sned  ont  a  writ  of  appeal  f/e />/'n(0,  wiiicli  was  set 
a.siili'  as  liavinj;-  issued  irreirnlarly.  (1) 

Tins  \vas  a  motion  to  be  pernuttod  to  Appeal  from  an  in- 
terlocutory judoinent  ren<lered  by  the  Supei-ior  Coui't,  at 
Montréal,  on  the  24th  of  February,  l.S()2  ;  the  Applicant, 
havini^  previously  sued  out  a  writ  of  appeal  de  piano,  which 
was  set  aside  as  haviiio'  issued  iri'eoulai'ly.  lîethune,  showing 
cause  aoain.st  the  motion,  conten<led  that  the  motion  ouoht  to 
hâve  iieen  made  in  the  terni  immediiitely  sub.sequent  to  the 
•  late  of  the  judo'ment  compliiined  of,  and  was  con.se()Uently 
too  late,  and  relied  on  the  rulino;  of  tins  court  in  the  case  of 
the  Sonindri/  of  Qnchcc,  A]i])ellant,  and  V'mvt  et  al.,  Re.spon- 
dent reported  in  the  (5  L.  C.  Jurist.  LSS. 

Peu  CruiA.M  :  Y»'e  are  not  disjiosed  to  hold  the  movei',  un- 
<ler  the  peculiar  circumstauces  preseiited  hère,  to  th(!  strict 
rule    laid  down   in   the  case   of  the  iSV*;^'//^/'// (^/' (^/fr/;tv' and 
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Vinct,  particnlarly,  as  we  are  assurée]  by  the  Connsel  for  tin 
applicaiit  that  tlie  appeal  will  virtually  deteniiiiie  ail  tlir  ni.i- 
terial  points  at  issue  1)et\veen  the  parties.  Tlu'  iiiotiMH  i~ 
tlierefore  ^ranted.  (G  J.,  p.  221.) 

A.  and  W.  RoRERTsox,  i'or  Wardle. 

Bethuxe  and  DuNKiN,  for  Betlmne. 
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BUILDERS  RESPONSIBnJTT.-COMPENSATION. 

Privy  Council,  30th  January,  1S7-2. 

Ox  APPEAL  from  tue  Court  of  Queex's  Bexcii  foi;  rm: 
Provixce  of  Quehec,  Caxada. 

Présent:  Sir  James  Wiluam  Colvile,  Sir  Joseph  Napieiî. 
Bart.,  Sir  JoHX  Stuart,  and  Sir  Moxtaoue  P^dwaiîh 
Smith. 

Wai.ter  Wardle,  Appellant,  avd  The  Very  Reverexd  John 
Bethune,  ès-qnalité,  Respondent. 

Article  IfiSS  of  tlie  Civil  Code  of  Lower  Canada  cnaots  ihat.  "  if  a 
buildinp  iiorish  in  the  wliolo  or  in  part  within  ton  years,  froin  a  dcfi'ct 
in  constrnetif>n,  or  ovoii  from  the  unfavonral)lo  natnrc  of  tlio  gioiiinl, 
the  arciutoct  snperintendin^  the  work  and  tlie  biiildor  arc  jdintly  and 
severally  liablc  for  the  loss."  Such  artiolo  held  to  hc  dcclaratnry  uf  the 
law  of  I.owLT  Canada,  as  it  oxisted  l)eforo  tlie  pronudiration  of  the  CimIp. 

A  builder  l)efore  the  passin^r  of  th(i  code,  contracted  to  exe(nti\  in  a 
workinanlike  nianner,  ail  the  work  reqnisitcto  be  done  in  Imildint:  anil 
coni|iletinj;  Cliiist  Chnrch  Cathedral,  in  Lower  Canada,  accordiii^'  t.i 
the  plans  and  drawinps  niade  by  an  arohiteet,  njion  fonndations  already 
niade  and  conij)letcd  by  a  previonis  l)nilder,  nnder  the  direction  ofhis 
eniployer'.s  architect,  the  e.xpense  of  whiidi  fonndations  the  contract 
stipnlated  slionld  be  estiniated  aiid  allowed  for.  The  l'.nilder  ere(  ted  tlie 
cathedral  in  strict  conforniity  with  the  contract,  under  the  direction  of 
the  architect,  and  in  a  worknianlike  nianner  ;  bnt  the  tower  of  the  cathe- 
dral, shortly  after  it  was  erected,  and  before  the  works  were  conij.li'tcci, 
snnk  and  considérable  damafje  Avas  done.  The  canse  oftlie  siiikiii'.'  was 
fonnd  to  be  iiisntiiciency  oftlie  fonndations,  as  phuuHvl  by  the  ori^'inal 
architect,  and  constriicted  hy  tlie  former  builder.  Tliis  ilifect,  tlion,i:li  nut 
patent,  mij:Iit  bave  been  discovered  by  th(>  bnildi^r  of  the  catlicdral, 
before  niakin<:  the  coiitrai't  ;  lleld  (allirmin^'  the  jndj:iiient  of  the  Cniirt 
oft^ncen's  l>ench  in  Lower  Canada,)  in  an  action  by  the  bnilder  airaiiist 
liis  employer  (the  em]>loyer  claimin^' to  dednct  from  the  contract  |irice 
ajrreed  to  be  i>aid  to  the  bnilder.  thii  amount  ofhis  char^'es  for  re.|iaiiiiiv' 
tlie  damajjes  cansed  to  the  buildinjr  by  the  sinkiiij:  oftlie  tower,  tliniiii:li 
the  insnllicieiii-y  of  the  fonndations),  tliat  the  employer  was  entitlrd  tu 
mak(!  the  déduction,  as  t!ie  Hnildcr  was  resfxnisibù'  for  the  defcit  in 
the  fonndatit  ns,  and  \\  as  not  l'reed  from  liability,either  by  actin<.'  nnder 
tlu»  directions  of  liis  (^mployer's  arcdiitect,  or  by  reason  of  tiie  ilefcc- 
tive  fonndations  bein^  tlie  work  oftlie  jirecedin^'  Ihiildi^r. 

The  décision   in  the  case  o{  Jiroini  va.   Laurte  (3   IL  J.  H.   (J.,ii.27<. 
adopted. 

This  was  an  action  in  wliicli  A]ipellant,  a  lîuildri-,  was  Plaiii- 
tirt',  and   Respondent,  Det'endatit.   The   declai'ation  allti^vd.  iii 
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snltstfinoc,  tli.it  il  contract,  diitiul  tho  lôth  of  An,L,nist.  1(S57, 
uas  cntci'cd  iiito  lictwcrn  Plaiiitifi'  ami  Défendant,  wlieivlty 
Plaintif!"  an'i'eed  to  exécute,  in  a  workiiianlike  nianner,  ail  tlie 
work  reciuisite  to  lie  done  in  liuildin^'  and  conipleting  the 
Christ  cliurch  cathedral,  aliont  tu  lie  orecte<l  on  n  pièce  of 
i^vound  situate  as  tlierein  desci'ilie<l,  accordin^  to  cei-tain  plans 
niade  l)y  Thomas  S.  Scott,  architect,  ami  in  strict  confoi-niity 
with  tho  spécifications  fonnin;;'  part  of  the  contract,  and  with 
snch  descrij)ti()ns  and  détails  as  sIkuiM  he  furnished  to  Plain- 
tiffhy  ])efemla,nt's  architect  durinif  the  proi^i-ess  of  the  works 
That  hy  such  contract  Plaintiff  a^reeil  to  provide,  at  his  own 
costs,  ail  niaterials  rerjuirod  for  the  Works,  save  and  exce])t 
("aen  stone,  which  was  agive(l  to  lie  fnrnishetl  to  Plaintifl"  hy 
Défendant,  as  set  forth  in  the  specificati(jns,  at  a  certain  price. 
That  liy  snch  contract  thi'  \arious  poi-tions  of  the  works  were 
to  lie  finished  at  finie  stated,  the  whole  woi-k  to  lie  finished 
liy  the  Ist  of  Aiii^nst,  l<Sr)9,  for  the  price  of  1I:-Î0,I()0  currency, 
jiayalile  nionthly.on  the  certiticate  of  the  architect.  The  décla- 
ration tlien  allt'u'ed  the  conipletion  of  the  contract  works  to 
the  satisfaction  of  tlu>  architect,  who  certified  the  saine,  and 
that  Plaintiiî  had  been  delayed  in  exécution  of  the  work,  for 
wantof  Cacn  stono,  and  hy  reason  of  divers  other  works  which 
lie  had  perfoi'iiied  for  Défendant  on  the  cathedral,  accoi'dini^ 
to  accounts  filed  and  certifie<l  hy  the  architect,  to  the  extent  of 
12.500.  The  déclaration  contaiiied  spécial  counts  for  work  and 
laliourdone  inaiidahout  the  cathedral  at  Defendant's  recjuest, 
hy  order  of  the  architect  in  charge,  to  cover  ail  extra  work, 
repairs,  niatei'ials,  and  other  works,  not  strictl}'  conti'act 
Works,  and  the  chanees,  altérations  and  déviations  froiii  the 
plans  under  the  directions  and  wiitten  orders  of  the  architect, 
and  which  were  certified  for.  Theii  followed  counts  foi-iiioneys 
laid  ont  for  Défendant,  and  Plaintifi' claiined  thcsuni  of  X5,0()0 
currency.  lîespondeiit  filed  three  plea.'^.  Tlu-  Hrst  plea  (after 
illee-ing  that  the  work  was  defectixe  and,  in  certain  parti- 
(•ulars,not  well  done  accoivling  to  the  .spécifications"),  contained 
the  follnwinu;  alleeatioii  as  to  the  insnthcii'iit  foundations  of 
the  tower  :  "  That  the  foundations  of  the  liuilding.and  s])ecial- 
ly  of  the  towi'r  thereof,  were  and  ai'e  niade  to  hear  a  wt'ight 
if  not  less  than   l'ight  tons  to  each  superficial    foot,  whereas, 


tl 


le  ari'a   of   such    foundations   oui^lit,  accordiiin',"  t<T  ail  we 


ackiiowleclged  rules  in  the  art  of  Imilding,  to  hâve  lieen  so 
extended  as  not  to  allow  of  more  than  two  t(jnsto  hesustained 
on  each  superficial  foot  of  ai'i'a  ;  "  and  "  that  in  conse(|Uence  of 
the  waiit  of  care,  attention,  and  skill,  «m  the  pai't  <if  Plaintifi", 
and  the  defective,  and  unskilful,  and  unworkmanlike  manner 
in  which  the  Building  Tower,  and  Sjiire,  were  constructed  hy 
Plaintifi',  the  Tower  and    Spire,  shortly  after  theii-  érection, 
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swch  to  n  considérai »lo  extent  and  went  off  tho  pluiiili,  in  ooii- 
sequenco  wheivof  tho  piers,  arches  and  various  other  jmji'- 
tions  of  the  said  building  were  crushed,  the  abutnieiits  of 
the  arches  niade  to  expand,  and  push  tlie  walls  of  the  liuil- 
ding  out  oi"  phixîe,  and  ont  of  the  phunl),"  &c.  The  plua  tin  ii 
stated  tlie  adniitteil  portions  of  the  account,  and  set  np  pii\-- 
ments  and  dechictions  aHeging  tlie  ainount  of  repairs  canstd 
by  the  sinking  of  the  Tower  to  auiount  to  !i<2,9()2.  lô,  and  tluit 
it  would  cost  a  larger  sum  to  take  the  Tower  down  to  thr 
foundations  and  niake  the  necessarj*  re pairs — viz.  S3{),()()()  Tin- 
second  plea  set  up  the  sanie  facts,  and  clainied  conipensatimi 
by  way  of  damages  to  a  gi-eater  atnount  than  the  sum  ad- 
mitted  by  the  plea  to  be  due.  And  Défendant  prayed,  tliat  tlic 
apparent  balance  due  to  Plaintiff  might  be  set  ofragainst.ainl  \«- 
dechiix'd  compensated  and  extinguished  by  the  sum  of  S.'iO.OOO 
as  estimated  for  cost  t)f  repair.  The  third  plea  raiscil  the  gé- 
néral issue.  To  thèse  pleas  Plaintiff  by  lus  spécial  answrrs.  in 
sul)stance,  stated  that  ail  work  done  by  him  was  well  donr  :  tliat 
the  allégation  in  Defendant's  plea  as  to  the  weight  per  supirti- 
cial  foot  sustainetl  by  the  foundation  might  or  might  not  lie 
true  ;  that  Plaintift'had  nothino'  to  do  with  makinirthe  calcnln- 
tions  for  or  with  the  building  of  the  foundation,  and  was  iiot 
liable  for  the  sanie  ;  and  that  the  repairs  specitied  weiv  donc 
under  the  authority  of  the  Building  Committee  by  their  onicr 
and  re.solution,  of  which  Counnitteo  Défendant  was  a  nu-mbci'. 
To  thèse  spécial  answers,  Défendant  by  spécial  rejoinder,  in 
efFect,  set  up,  that  the  consent  of  the  Connnittee  to  the  repairs 
being  charged  as  extra  work,  was  given  on  the  représentations 
of  the  Plaintiff' that  they  would  not  exceed  £80  or  £1)0.  The 
facts  of  the  case,  as  disclosed  by  the  évidence,  wei"e  as  follows  : — 
In  January,  1(S57,  the  Parish  Church  having  beon  destroyed  by 
fire,  in  IMôG,  a  Finance  and  Building  Committee,  of  whicii  Kis- 
pondent,  the  Rector  and  Dean  of  Montréal,  was  a  member,  was 
appointée!  under  the  Ojlonial  Act,  14th  and  15th  Vict.,  c.  17ii, 
to  undertake  the  érection  of  a  new  pari.sh  Church  and  Catlir- 
dral  for  the  City  of  Montréal. — In  February,  1(S57,  M.  Wills, 
of  New- York,  was  instructed  by  the  Committee  to  pivparc 
certains  plans  for  the  érection  of  the  Cathedral  and  the  cxcoii- 
tion  of  the  work.s,  inclusive  of  the  foundations  and  works  reli- 
ting  thereto.  In  Mardi,  1857,  Brown  and  Watson,  Contractms. 
were  employed  by  the  Committee  to  dig  trial  pits  on  the  sitf 
of  the  proposed  Catliedral,  for  the  purpose  of  testing  tlif 
character  and  Htness  of  the  soil,  and  their  charges  foi'  so 
doing  were  certiHed  by  the  Architect  and  paid  l>y  tin; 
Committee.  Mr  Wills,  the  Architect,  died  and  the  committu' 
then  appointed  in  his  place  T.  S.  Scott,  of  Montréal  wlmni, 
they  requirëd  to  follow  the  plans  of  Wills,  and  to  prépare 
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any  otlior  jilans  tliat  niiifht  boconic  necossary.  Brown  and 
Watsou  tcndertMl  i'or  Imildino-  tlie  foumlatioiis  ot"  tlic  C'atlu'- 
di-al,  and  their  tomlcrs  liaving  licen  acccptcd,  tlicy  entercd  into 
a  contract  wit.li  Ri-spond^nt,  liy  which  thcy  a_i;ivi'd  to  exi'cutc, 
in  a  good  and  wovknianlike  niannci,  and  ot'  tho  lii-st  niatc- 
rials,  according  to  tlu'  plans  ot'  Wills,  and  in  cont'orniity  with 
tlir  spécifications  anncxed  to  tho  contract,  and  with  sucli  des- 
criptions and  détails  as  might  1h>  t'nniislied  to  theni  during 
tlie  pro^ress  ot'  the  woi'ks  the  whole  and  every  part  of  tho  t'X- 
cavator's  and  niason's  work  roipiired  to  he  donc,  an<l  riMjuisite 
and  necessaiy  to  l)e  donc,  in  erectinn'  and  hnildini;' the  i'ounda- 
tion  walls  ot'  the  Catliedi-al.  A  snhsefiuent  teiider  ot'  the  saine 
linilders  was  accepted  on  the  ISth  of  ^Fay,  ]Sô7,  hy  which 
tliey  agroed  to  hnild  the  walls  ot'  tlie  Cathedral  to  a  lieight 
ot'  2  t'eet  ()  inches  ahove  the  height  previously  pi'ovided  t'or. 
lîoth  thèse  conti-acts  wei'e  carried  ont  and  completed  hy  the 
luiddle  ot'  Jnly  in  the  sanie  year.  The  coinniittee,  desiring-  to 
procced  witli  the  érection  ot'  the  Catliedral,  advi'rtised  i'or 
temlers  t'or  tlie  érection  ot'  Clirist  Clinrch  Catheilral,  and  an- 
iKinnced  tliat  plans  and  spocilications  could  lie  seeii  at  Scott's 
(itKces.  The  spécifications  provided.  inter  alia,  that  "  the  wliole 
work  executed  on  area  floor  (meaniny;  the  t'onndatioiis)  nmst 
lie  taken  as  it  stands,  and  allowed  t'or."  On  the  2!)th  of  jnly, 
1SÔ7,  Appellant  ti'iidered,  niidertakiiii;'  to  ])rovide  necessaiy 
labour  and  inaterials  and  l)uild  the  Cathedral  aceordiiig  to 
the  drawings  and  spécification  snpplied  hy  Scott,  for  the  suin 
iif  £.S0,1()0,  which  aniount  inchuled  a  suin  of  X.\,7')0,  as  the 
value  of  work  already  doue  hy  Ijrown  and  Watson  in  the 
i'oniKhxtions  The  suin  of  Cl,7ôO,  A])pellant  alloweil  ont  of  the 
toO.lOO  ;  liis  tender  was,  therefore,  really  t2<S,;}5(),  and  was 
liinited,  as  lu'  alleged,  to  the  work  of  tlu'  superstructure,  and 
tlie  balance  claiined  in  lus  action  was  not  due  on  any  work 
which  included  the  foundations.  The  tender  of  Appellant  was 
accepted  liy  tlie  Coinniittee.  On  the  15th  of  August,  lcS.")7,  the 
contract  the  subject  of  the  action,  lietweeii  A]ipellaiit  and 
lîespondent  was  eiitered  into,  by  which  the  Appellant  ayreed 
to  "  ext'cute  and  perforin,  in  a  g'ooil,  iieat,  proper,  substantial, 
ami  workiiianlikc^  iiianner,  and  of  the  liest  and  niost  approved 
laaterials  of  their  several  kinds,  the  whole  and  e\-erv  part  of 
tlie  Works  recjuired  to  be  done,  ami  re(|uisite  and  iiecessary  to 
lie  done,  in  erecting  building-,  and  conqileting  the  Christ 
Cliurcli  Cathedra!  "  according"  to  "  tlie  plans  or  drawings 
tlieieof  nuinbered  re.s])ectively  froni  nuinber  1  to  .'{5  inclu- 
sive, niade  by  T.  S.  Scott,  architect,  and  in  strict  conl'orniity 
with  the  spécifications  thereunto  annexed,  and  fonning  part 
inul  parcel  of  the  présent  contract,"  and  aiso  in  eonforinity 
with   such  descriptions  and  détails  as   niiglit  be  furnislied  to 
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tho  said  cnnti'îiotor  (Ini'iiiif  tlic  progross  ni'  tlio  woi'ks  liv  tlic 
urcliitcct,"  etc.  iVppt'llaiit  proccLMlcd  ^vitIl  thc  works,  jinil  dur 
iiij;  tlu'  pro^rcss  tliciTof,  viz.,  iii  tlu'  îintniiin  oï  iNôs,  d,,. 
Towor  of  thc  Cathc'dral  (tlie  (,'atlie<lnil  liciiio-  crncifonn,  t]\r 
TiAW'Y  in  tlic  centre)  l)cn'aii  tu  subside,  and  it  gradualh'  saiik 
or  settlcd,  t'roni  tinie  to  tiinc,  to  tlie  cxtent,  in  tlie  wlioli'.  d)' 
tive  inclies,  cansinij;  dania^-o  to  tlie  bnildini;,  t'xti-a  labour,  etc.. 
and  delay  in  tlie  coinpletion  of  tlie  contract.  Tlie  sinkiiiL;- oi- 
settlenient  was  ininicdiately  lirou^lit  by  Appollant  to  tln' 
knowleilne  oi'  thc  arcliitect  and  tlie  coimiiittee  and  Ap|)c|]init 
disclainied  any  liability,  and  ultiiiiately,  in  Augiist,  bS.")!),  tln' 
coinniittee  passci]  a  resolution  tliat  Appellant  sliould  bc  jiu- 
tliorized  to  repair  tlie  daniaffe  caused  by  the  sinkini,^  oi"  tlic 
Tower,  and  to  cllal•^•c  i'or  tlie  sanio  as  extra  work.  Thc  sink- 
in^'  ot"  the  Tower  was  not,  as  Appellant  contended,  in  any  rc 
pect  owinn;  to  want  of  carc  or  skill  in  any  of  the  work  cxi'- 
cuteil  by  liini,  but  resulted  entircly  froiii  tho  l'rraneous  cal- 
culations  and  miskilful  planninc-  or  design  of  thc  ai'chitcct, 
Wills,  in  not  allowiny  for  the  Tower  and  the  wci;;'ht  thercof  n 
sufheicnt  arca  of  fonndation,  having  regard  to  the  charactcr 
of  the  soil  npon  which  it  was  to  be  crected.  Appellant  had  uo 
knowlcdgc  of,  and  took  no  part  in  thc  tt'sting  of  the  soil,  or  in 
the  dcsigning  or  planning  or  building  of  thc  foundation.  It  was 
providcd  by  thc  conti-act  tliat  tlif  amount  to  bc  paid  Appel- 
lant for  exti'as  or  a<lditional  work  sbould  bc  certitied  by  tlic 
Arcliitect,  Sc<itt,  and  tliat  such  ccrtiticatc  sliould  be  finnl  ami 
conclusive  between  thc  parties.  Appellant  liaving  finishcd  tln' 
Avork  Ululer  liis  contract,  and  the  extra  work  ordered  duriiin 
the  progress  of  tlu>  Catheilral,  thc  Ai'chitect  Scott  ccrtificil 
on  the  otli  Deccnibcr,  LSGO,  tliat  witli  tlu;  exception  of  tlic 
condition  of  the  building  arising  from  the  sinking  of  tlic 
'l'owcr  ami  (piality  of  thc  Caen  stonc,  thc  liability  os  tu 
which  lattcr  item  lie  left  to  thc  Coinniittee,  Appellant  had 
"coiiiidcted  bis  portion  of  contract  for  the  érection  of  tlic 
abovc  building  according  to  plans  and  spécifications  drawii 
ont  by  the  late  Frank  Wills,  and  liiniself.  "  He  certitied 
likcwisc  thc  aniount  duc  to  Appellant  for  cxtras.  A  furtlicr 
niattcr  in  dispute  bctwccii  A])pcllaiit  and  Rcspondent  rclatid 
to  the  Cacii  stonc  nscd  in  the  laiildiiig  of  the  Cathedral.  Tlic 
spcciiication  iiicor|)oratcd  in  thc  contract  between  Appellant 
and  Kcspundcnt  on  thc  lôtb  of  August,  bS57,  providcd  tlmt 
llcspondent  slmuld  sup])ly  to  vVppcUant  the  Cacn  stonc  ref|ni- 
red  for  the  Works  at  .*js.  9d.  pcr  cubic  foot,  nieasured  in  tlie 
block  on  tlu'  ground.  Tlic  Caen  stone  was  su]:)plicd  by  Rcspoii- 
(k'ut  in  blocks  acc(^rdingly  to  Appellant,  and,  as  appearcd  by 
thc  évidence,  was  of  bad  (piality,  and  unavoidably  causcl  ex 
tra  waste  in  cuttiiig,  rcndei'ing  necessary  inuch  exti'a  labour 


DE   LA    PRO.  IXCE   DE   QUÉBEC. 


427 


•ks  \>y  tlic 

,  îitiil  dur- 

I.S.')N.   t,li>' 

it'onii.  tlir 
mlly  sfink 

wll(ili\  nï 
lliDUr,  etc., 

sinkini^'  m- 
nt  to  tlic 
Appcllaiit 
,  IN.")!),  tlic 
lUld  lie  iiu- 
iliLC   <>i'  tlii' 

The  siiik- 
m  iiny  iv 
work  cxr- 
Liieous  cal- 
3  arcliitcct, 
t  tlicrcot"  a 

cliarafttT 
iint  had  iki 
e  soil.or  iii 
,ii)ii.  It  was 
laid  vX}!])!'!- 
tiod  liy  tlic 
final  ami 
inislii'd  tlic 
•('(1  (Inrinin' 
tt  ccrtitii'il 
ion   (if  tlic 

\]<^    "il'   tlic 

ility  as  t<i 

lelhviit  Iiad 

ion  ot'  tlic 

oiis  ili'awu 

c  ccvtiticil 

A   turtlicr 

cnt  l'clatctl 

,>.lral.  The 

Appcllaiit 

vide.)  that 

tonc  requi- 

rcil   in  tlic 

y  Kcspoii- 

ipcai'cd  hy 

canscd  l'N 

t)-a  lahour 


ti]i(m  sncli  stonc,  and  caiisin^.  as  allcLfcl,  considcraMo  dclny 
iii  tlu;  éxecution  of  tlif  contract  and  fonsefiuent  loss  to  Appel- 
lant.  Another  niatter  in  dispute  wa>  rais<'d  as  to  tlie  i>paii's 
rcndeivd  necessarv  l>v  the  iniui'v  to  the  Cathe'Iral  caused  liv 
the  sinkini,^  ot"  the  Tower,  and  the  lia<l  (juality  <  f  stone.  Aji- 
pcllant  insiste'd  tirst.  that  he-  was  under  no  oVjJiiration  to  (h) 
tlinse  repairs  ;  and,  sec<^»ndly,  that  he  had  executed  thein 
(without  however,  char^dn;^  any  pidfit  upon  theni)  under  the 
(inlers  and  with  the  sanction  ot'  the  Coniniittee  and  Architect 
the  Conniiittee  havinir,  hv  a  nsohition,  dated  the  24tli  ot'Au- 
H'ust,  1<S5!I,  autlioi-izeel  tlie  repairs  to  liedone  hy  Appellant,  and 
tu  be  consirh-red  as  extra  work  au'l  diarired  for  accordinj^ly.  " 
Kcspondent  insisted,  tirst.  that  Appellant  was  le^ally  liound 
tii  do  the  repairs  ai  his  own  cost  :  and,  secondly,  that  tlie 
resolution  was  oiven  on  a  "  repre.sentation  "  of  Appellant, 
coinninnicated  to  the  Conunittee  hy  the  Architect  that 
the  cost  of  tlie  repairs  would  not  exceed  £80  oi-  €!tO.  Appellant 
insisted  that  he  iiever  niade  or  authorized  any  such  repre.senta- 
timi  which,  appeared  hy  the  évidence,  was  hut  an  approxiniatc 
istiiiiate  of  the  architect.  v.-rhally  suhiuitted  hy  him  in  con- 
vcisation  with  the  coninntt<-e,  and  without  couniiunication 
with  or  knowledp-  i»f  ApjK-Ilant,  and  it  wa.s  ohjected  heforo 
tlic  coui't  helow  that  the  authority  ninst  he  coHecteil  froni  the 
resolution  itself,  and  coiild  not  1>e-  <jualitied  In"  pai'ol  évidence. 
The  repairs  so  donc  hy  Appellant  aniountini,^  to  ahout  £7ôO, 
\vcr(>,  as  A])pellant  insisted.  sul>stantially  umlertaken  and  done 
al'tev  and  in  l'eliance  upon  tlie  r<-solution  of  tht;  conniiitti'e,  and 
wcre  included  in  the  work  Certitied  hy  the  architect,  and 
iiiidei'  the  tei'ms  of  the  contract  the  architect.s'  certiticate  for 
value  of  additions  to  the  work  under  the  contract  itself  was 
fiiiiclusive.  A  fuither  r|Ue.stion  l>etween  the  partie's  arose  froni 
fi  claini  of  £."}()S  is.  (jd.  niade  ïi\'  Res]ion<lent  apiinst  A])pel- 
lant,  and  allowed  hy  the  court  as  and  for  pi'eniiuiiis  for  tii"<> 
iiisui'ance  paid  hy  Hopondent.  The  provision  in  the  s])ecihca- 
tinii  as  to  insurance  was  that  "  the  architect  to  hâve  [)ower  to 
iiisnre  the  church  for  the  same  aniount  oi-  suni  that  lias  lieen 
advanced  to  the  contractor.  and  retuin  any  niomys.so  laid  ont 
t'iiiiii  the  iiext  or  aiiy  suh^.-<jUfnt  paynient  :  '  and  a  lart,^' 
l>ni1ion  of  thèse  preiiiiunis.  aniountint;  to  illSS  1 .5s..  was  for 
c.xtra  l'isk,  called  v.-oi-knian's  jin-iniuiii  on  eai'pintcr's  work 
imt  hcin^-  Appedlant's  work,  in  and  ahout  tht,'  huildini,^  The 
■''iipcrior  Court  at  Nhnitreal  (  Mr  Ju.stice  MoN'K,  pre.sidin*;)  <,fave 
ju'lninent,  <in  the  •24tli  of  Fthmary  lS(i2.  ilisnii.ssiiiLr  l'iaintitf's 
(laiiii  for  daniai""esoecasioned  hv  the  had  «niality  of  C'aen  stone 
ami  for  delavs  caused  hv  .««inkinir  "f  the  tower,  etc.,  and  held 
tnat  YVppellaiit  was  responsihlt-  fui-  the  <lania;^e  occasionetl  hy 
tlic  sinkiny'  of  the  tower  and  that  the  only  suni  which  Appel- 
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larit  liad  (stiiMislinl  as  duc  to  liiiii  midi  r  thc  contract  fm- 
oxtiawdik  was  s:i.2tj7.N(î,  tVoin  wliicli  Dcfciidant  \va>fmitl..i 
to  dcdiict  Sl,472..')()  t'or  |)ifiiiiuiiis  of  iiisuiaiifo,  Icavim,'  ,, 
halaïK'O  of  Sl.70ô..'i(i  duc  t<>  l'iaiutiti",  aj^ainst  wliicli  I)etViid;uit 
was  ciititlfil  t<>  .M't  n\>  iii  c<>iii|iciisati(iii  i'nr  tlir  <laiiiat,'f  ci.in- 
plaiiicd  (if  ;  aiid  ciiii>idfri)it,f  tlir  l'vidciice  as  to  sucli  daiii;i--.- 
unsatisi'actiiry,  tlu-  court  oïdcivd  "  tliat,  hy  cxjx'rts  to  lie  uaiiit-d 
in  duc  course  of  law.  t'urtlici'  cvidciicc  sliould  1k'  takcn  .Ufl 
produccil  liet'orc  tlic  c-nurt  to  ascci'taiii  and  dctciMiiiuc  Imw 
iiiucli  it  would  cost  to  repair  tlic  daniacc  to  tlic  said  l'uiidiii, 
causcd  Ipy  tlic  siMkiiii,^  of  tlic  tower,  and  to  ))laee  tlic  ciithcdral 
cliurcli  aiii]  its  towci-.  and  spii-c,  in  tlic  statc  and  condition  in 
whicli  tlicy  oui,dit  to  l'c  niulci-  tlic  conti'act  and  spcciticiitio!i< 
filcil  in  tlic  action,  in  addition  to  wliat  Défendant  liad  aircadv 
expcmlcd  in  rcpaii'inij;  tlirccof  tlic  Imttrcsscs  of  tlic  tow  .r,  ;iiii| 
to  iiiukc  tlicir  iiturn  as  >liould  tlirccafter  l)c  ilctcriiiiiicd  l'V 
a  fntui'c  ordcr  of  tlic  court. 

'riic  foUowinc;  is  an  cxtract  froiii  tliat  pai't  of  tlic  jtiili^^iiu-iit 
of  tlic  Suiici'ior  (  'ouit  liaviiiLT  rcfcrcncc  to  tlic  main  is>ui'  tln;- 
raiscd  :  The  court,  considci-iiii;-  tliat  IMaintiff,  liy  liis  tciidcr  fi.r 
constructinii-,  liuildin;^  and  coniplctinc"  Christ  clmrcli  catlicdml 
datcd  2!)tli  .Itily.  LSôT,  and.  furtlicr,  tiy  thc  contract  and  ;i_'^i-.  .■- 
nient  in  pursiiancc  of  said  tciidcr  hy  and  hutwccii  Plaintitr 
and  Défendant. «latcd  lôth  Aut;ust,  l!sô7,and  thc  sjicciticati-'ii.- 
in  said  contract  icferrcd  to  as  thcrcunto  annexed  and  forniiii-- 
part  tlieivof.  diil  acccpt.approve  of  and  allow  thcsuiii  of  til'ÔU 
for  tlie  fcnindations  of  thc  cathedial,  as  and  whcrc  thc  foiiii- 
dations  thcn  were  :  con>idcrinn.  iiiorcover,  tliat  Plaintirf  did 
not,  eitlier  hy  thc  tendcr  or  liy  tlie  contract  and  spccitication-.. 
modify  or  diniinish  lus  liahility  in  law  fia'  thc  <lcfccts  of  th.- 
soil  choscu  fol-  thc  .site  of  tlie  cathcdral  church,  or  for  tliv- 
insutHcicncy  of  tlii'  foundations  for  thc  stiiii  so  acccptcd.  ap- 
provcd  and  allowed  for  hy  liini.  l'Iaintirt'  ami  upon  w  hicli  h*- 
suhse(|uently.  in  pur>uaiicc  of  said  tendcr,  conti'act  and  -p>- 
citications,  ci-cctcd  and  hiiild  thc  catiiedral  church  :  and  -ciinu' 
also  tliat,  hy  tlie  aforcsaiil  contract  and  a_i;reenicnt  l'Iaintirt 
did  not  aliandon  or  waivc  lus  ri^ht  of  légal  warranty  a^'ain-r 
and  upon  thc  ])art  of  Plaintift'as  to  thc  titness  of  thc  .soil  and 
thc  sutlicicncy  of  thc  foundations:  sceinc-  that  tlie  sinkin^'  cf 
the  tower  and  spire  of  .said  cathcdi'al  church  is  not  only  cicarly 
cstahlishcd  ami  proved  hy  the  évidence  of  record,  luit  tluit 
the  .saine  was  causcd  hy  the  unlitiiess  and  defects  of  th'-  <<<û 
and  1)\-  thc  insutHcicncy  of  the  foundations,  and  that,  tlicrcfoi-'-. 
lie  Plaintilf.  is  liai  de  acconlinu'  to  law,  the  évidence  addiicid 
and  liis  OW11  admissions  of  record,  for  thc  sinkiiiifof  thc  tow.  i- 
and  spire  of  thc  cathcihal  church,  as  allcged  in  the  plcadin,'- 
aiid  showii  \>y  the  testinionv,  althoUixli  there  wa.sand  architcct 
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cliai-ffed  witli  tin-  su|)frint<'ii<laiic»'  nt'tlu'  catlitMlml  eliurdi  and 
tin-  construction  tlicivof,  ainl  is  likt-wisi-  rcspunsililc  t'or  ail 
•l.lays.flt  f»-cts.  <laina;^<s.  extra  Works,  costs,  charges,  mate  riais, 
;iii<l  i.xjnn'litinv  caux'4  liy  ami  risultiuL;'  frotn  tlic  sinkiiiy  ot" 
tli-  s;ii<î  towtr  and  spire,  and,  cunsc<|U('ntly,  tliat  he  l'iaintiti', 
ciiMUot  l>y  law  and  aecordini;  to  tlif  évidence  ot'  recoid,  claini 
indt-mnity  froni  Détendant  foi-  any  ilelay  or  daniaycs  to  him 
c;iu.s«/d  by  tlie  sinkinjjf  ot'  tlie  said  towei'  and  spire,  nor  t'or  any 

•  xtra  Work,  expenditure  or  niaterials  Ity  liini  niade  and  eiii- 
pjoved  in  and  al>out  tlie  saiil  catliedral  cliiueli  or  any  part 
tiiereof,  liy  reason  ot*  tlie  sinkin»;  ot'  tlie  said  tower  and  spiie." 

Froin  tliis  a  judiriii'iit  Appellant  Mppealed  to  the  Court  ol' 
(!^u<'en  s  iJfUcli  of  Ixwer  Canada,  wliicli  court,  on  tlie  4tli  ot' 
.lune.  I.stj4.  consistini,'  of  DivAL,  C.  .T.,  .Meiîkdith,  Mo.ndelet, 
and  Bau<;ley.  J.jMeiîEKITM.  J..  disseiitinu.)atfirnRd  tlie  aliove 
judinneiit.  and  allowed  s400  additional.  as  tlie  liniited  aniount 
whicli.  in  tlie  opinion  of  tlie  court,  tlie  coniniittee  had  consent- 
irai to  pay  for  extra  W(jrks  caused  by  tlie  sinkiny-  of  tlie  tower 

•  -Il  tlie  '■  r<pre-entations  <  if  Ajipellant  and  tlie  aicliitect  eiiiploy- 
•-•1  '  tliat  the  repairs  would  not  exceed  tliat  suni,  wliicli  allow- 
ance  increased  the  altove  uientioned  balance  of  .S1,7!)5.-'J()  to 
the  suui  of  .<2.1!t5.:îG 

Hère  follow  the  reniarks  of  the  jud^es  of  the  Court  of 
<<|ue«'n's  Bencli,  in  reuderinj;  tlieir  judi,niient  : 

BaImjLEY,  A.  J.,  giving  the  juduiuent:  Tliis  contestation 
lia>  arisen  fait  of  the  érection  of  Cliiist  Church  Cathedial, 
which  Appellant.  by  contract,  «lated  the  {.îtli  of  Au^ust,  1S57, 
a^-eed  to  build  and  complète  and  to  deliver  t<j  Kespondent, 
the  Rector  of  the  parisli  of  Montréal,  not  later  tlian  the  Ist 
"•f  Au<:u>t,  INÔM.  Durini;-  the  pro^ress  of  the  work,and  after 
a  considérable  portion  of  it  hatl  been  donc,  the  tower,  which 
was  in  course  of  érection,  subsided  a  good  <leal,  causiiio' 
-rious  ilania<;es.  Uith  internallv  and  externallv,  to  the  work 
alieady  donc,  and  which  was  rejiaiivd  ami  renewe<l  by 
Appellant  at  the  cost  of  several  hundred  pounds,  which  lie 
~-'ks  to  recover  by  this  action  ai^ainst  Kespondent,  toMcther 
with  a  further  suni  for  extra  work.  and  an  additional  suni 
f'T  slujrt  mea.surenjent  and  for  damages  suti'ered  froiii  the 
'  "at-n  stone  furnished  to  hini  by  Pîtspondent.  At  the  date  of 
t!je  contract.  the  foundations  »jf  the  laiilding  giiierally  liail 
'--••n  laid,  inchnhng  tliat  of  the  t<nver.  It  was  agreed  by  the 
cjitract  that  the  work  .should  be  executed  in  the  niost 
-iib>tantial  anil  workmaidike  nianner  and  in  the  best  .style  of 
\v.irkman>liip.  that  ail  the  Works  should  be  accoiding  to  the 
plan.s,  etc..  anrl  in  strict  conformity  with  the  spécifications 
anne.xed  to  th<'  contract  to  forni  pai't  thereof:  tliat  tlio 
C'-'iitract  .should  not  l»e  invalidate^l  bv  reason  of  additions  Ui 
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or  oinissioiis  fruin  tlu.'  spécifications  or  détails,  l)ut  tlic  iUiKniiit, 
ol'  thèse  shoiilil  lie  ascertfiiiieil  aivl  ailded  to  or  diMliictid  l'iuin 
the  coiitract  prico  or  estiuiate,  wliicli  iiiust  bu  in  full  ut'  iill 
deniands  wliatever  for  tlie  eiitire  conipIeti(jn  ot'  tlie  wcnk^, 
and  wliicli,  tVom  tlieir  conniienci-nient  uiitil  tlieir  tiii;il  Cdin- 
pletion  and  aeceptance  slionld  lie  at  tlit^  care  and  risk  nf  thr 
eontraetor  ;  that  the  rector  was  not  to  bc  accountable  for  jinv 
part  ot'  thèse  works.  or  foi-  any  niaterial  oi"  tliinjf  coniuclnl 
with  theni  which  mii^dit  happeii  tu  be  lost,  (hiniajfed  or  <h'S- 
troyed  in  any  nianner  but  wliich  loss  an<l  damait;  Appellîint 
ai;reed  to  snstain  to  the  entire  exonération  of  the  l'ector,  aiiil 
to  repair  and  replace,  at  his  own  cost  and  expi'iise,  sucli  part 
as  niii^ht  bo  lost,  daniajjed,  or  destroyed,  and,  nioreover,  tu 
niaintain  the  whole  work  conipli-te  and  pert'ect  in  ail  its  ))arts 
to  its  conipietion  ami  for  one  year  after  its  delivery  and  ac- 
ceptanci'  as  tinished  and  conijjieted.  ît  was  also  at;rei'd  tiiat 
no  al!  jwance  should  be  niade  to  Ap|)ellant  for  extra  (;r  addi- 
tional  work,  uidess  ai^reed  to  in  writin;^',  but  not  t(»  eiitail 
^■reater  or  less  expense  than  the  works  intended  liefore  tin. 
déviation,  and  that  an  «'stiniate  ^x'o  or  con  of  addition  tu  ur 
altération  froni  the  plan,  duriui;"  the  work,  shcnild  be  niadi' 
by  the  architect  and  contractor,  ajid  a  u.enioranduni  of  the 
cost  to  be  added  to  or  deducte<l  from  the  original  tender 
should  be  sij^neil  Ity  buth  the  contractini;'  parties  and  attaclicil 
to  the  contract.  The  Appellant  aL;reed  to  furnish  ail  tln' 
re(|uired  niaterials  except  the  Caen  stone,  which  was  to  lir 
supplied  by  Respondent,  and  to  take  as  it  stood  and  allow  fur 
the  work  done  on  the  area  lloor,  namely,  the  foundation  ut' 
the  buildiuLf  ta  siln.  It  was  also  ai;"reed  that  the  contractur 
should  furnish  an  estiniate  and  tender  for  the  whole  wuik, 
that  is,  the  entire  building;,  and  allow  thereout  for  the  wurk 
alrcady  done  ;  and  tinally.  that  lie  was  to  complète  and  delivi-r 
the  whole  by  the  Ist  Au^ust,  ISô!).  The  Appellant  tendered 
as  follows  :  "I  undertake  to  prcjvide  ail  labor  and  niateriaU 
'■  recpiired  to  build  Christ  Church  Cathedral,  according  to  tlic 
"  drawint;s  and  spécifications,  etc.,  for  ll."j(),(j()0,  the  above  suin 
"  includes  work  already  done  in  foundations  which  I  vahie 
"  at  ei,75()."  The  contract  .settled  the  full  prico  at  .i:;3(),l()i), 
"  inclusive  of  the  valuation  of  the  work  done,  inentioned  abuvc 
"  The  work  done  on  the  area  tloor  as  it  stands,  of  the  speci- 
"  tications  and  the  work  already  done  in  foundations"  of  tlif 
tender,  refer  to  the  .sanie  oliject,  the  foundations  of  the  buil.l- 
ing  in  .si^ft  generally,  including  that  of  the  tower.  It  nuist 
lie  appai'ent  froin  tho  foregciing  that  the  entii'c  building  doiii' 
ami  to  be  done  entered  into  the  agreenient  with  the  contractui', 
and  was  covered  by  the  full  price  for  the  whole  tendered  t'ui' 
accordiug  to  the  re<iuirenients  above,  aud  which  was  Hxed  at 
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th'-  c>r»ntract  pricc,  includitiif  tlic  allowaiicc  as  aW)v«'  stat«-«l. 
It  is  «Imj  iiianit'fst  tliat  Appcllant  ussuiiumI  atnl  was  liaM»'  at 
ni-i  "wn  c<'>t  aii<l  t'xpfiisc  foi-  aiiy  daiiiaint'  or  injury  donc  to 
ih»-  w<.rk^  duriu;^'  tlu'ir  pro^^rcss  to  c'oiiiplctioii,  and  until  tin* 
.leo-ptaiice  of  tlie  tiiiislicd  l)uildin^',  and  tliat  no  allowanct-  f'T 
f.'Xini  Work  was  to  lie  niadc  witlioiit  a  spécifie  aLjreelnent 
ihrivf'tr  witli  llespondi;nt.  lîut  in  addition  to  tliese  i-xj>ivss 
«> »v«.-nants  ot'  tlie  contract,  tlie  Appellant,  as  eontractor  ami 
f'Uil«k-r.  was  sul'jected  to  tlie  olili^'ations  uï  law  attachin:;  to 
*ach  undti-tjikin^s,  and  wliieli  likewise  eiitei-i-d  intu  liis 
t  uj^mi-iiient,   renderiny"   liiiii    lialile    not   onlv    t'or   the   actual 
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tlie 
ûi'-  f««uijdati<ins  on  wliicli  it  is  to  be  raised,  to  be  obji-cts 
►  xc-ltt^iv<-']y  and  peculiarly  witliin  tlie  laiilder's  art,  niakinu 
fiiui  îIk-  le;ral,  as  in  tliis  case  ]u',  was,  tlie  cinitractual.  iruaraii- 
te».'  f«>r  the  stabilitv  of  tlie  work  ;  because,  apart  fr<>in  tlie 
[tkriv  persunal  interest  of  tlie  iiulividual  for  wlinm  \u-  l>iii|il>, 
thf  public  are  interested  tliat  tlic  builtler  sh'ouM  po.ssc-ss 
^cientitic  knowledge  of  lus  art'  ami  sliould  iipply  it  t<>  their 
a.-r.uninee  ami  protection  a^ainst  daniaL;-e  and  injury  froiu  tlir 
iii^utîick'iicy  or  instability  of  the  building  by  him  uudertakeii 
t"  i»-  o.'U-itructeil  at  tlie  place  as^reed  upon.     "  C'ttte  garantie 

•  t-st  fondée  sur  ce  que  celui  ([ui  se  charge  d'un  (.uvrage  iloit 

■  le  savoir  exécuter.     Il  est  donc  juste  (piil   soit  rrspons<ilile 

■  de>  faut  s  (jU  il  C(jniniet  dans  scju   ti'avail   [lar  négligence  et 
laviiK-  ftar  ignoi'ance.     Celui  ([ui  liâtit  ne  pourrait  pas  sV-x- 

■  ea-*r  î-ur  la  inau\aise  i|Ualité  du  sol,  il  doit  la  recumiaitre 
""  et  U-Ser  <le  tous  les  moyens  (|ue  son  art  indii|Ue  {)uur  y   rv- 

•  m«-»li^-r"  2  vol.  Lepage,  Lois  di'S  bâtiments,  page  :î.  And 
S.  vur»lat  and  the  authors  geiierally  wlio  ti'eat  the  subjcct  con- 
tinu tlu-  alnjve,  and  qualify  the  builder's  négligence  in  this 
i\'^-'^M_-ct  eui  a  (fHdfil  dd'tctuiii.  "  Ce  qui  embrasse  tous  les  ilé- 
"  t'antà  de  c<jnstruction,  vice  du  sol,  etc."  The.se  and  other 
(•itii.li«"n>  of  like  nature  and  character  are  comnnai  in  the 
b'">k>.  and  uianifest  the  inllexible  légal  warranty  attacheil  to 
the  l>ttilder  fol"  ail  thèse  defects,  and  generally  for  ail  defects. 
att ni «u table  to  bis  négligence  or  bis  ignorance,  i mi»  r'itu'  nd- 
p'f  tflnUéU'Crdtci:  "^rroplong,  in  liis  treatise  of  L<aiage,  .*i  vol., 
Xo.  i)it-i.  say.s:  "Et  d'abord  le  vice  du  sol  (|ui  vient    à  entmi- 

tier  la  ruine  de  ré<litice  doit  évideiiinient  être  imputé  h  l'en- 
trepreneur.    Il  est  vrai  que  le  sol  est  fourni  à  ce  dernier 
■'  [K\r  k-  pivjprié taire,  et  (pie  la  loi  décliarg(>  l'ouvrier  quan-l  la 
■■  iH-.'i-te  a  été  occasionnée  par  le  vice  de  la  matière  (|u'on  lui  a 
donnt^  ]"'Ur  la  travailler.     Mais  il  faut  remaivpier  (|u'il  doit 
'  Ci>uuaitre  sou  art,  c'est  à  lui  à  étudier  le  terrain,  et  à  s^ivoir 
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"  s'il  ])r(''sciit('  iiiir  iissictte  iissc/,  sididt'  \)n\\r  recevoir  (hk 
"  coiistnictidii.  Li!  |)rt)|triétiiii'e  in-nore  les  ivf^lcs  de  la  liàti^sc, 
'•  et  a  liesuiii  d'être  éclairé  par  lui,  et  celui-ci  ne  peut  dès  li)i> 
"  tnuiver  (iiie  dans  sa  la-opre  iniprudeiicu  la  cause  di-  lu 
"  ruiiii'."  Tlii'  jurispi'udeiice,  ol'  l.iiwcr  Canada,  iii  coiiiplitc 
liai'iiiitiiy  witli  OUI'  CDiiniiou  law,  lias  dcliiiitely  (i\('(|  ;iii,| 
u.-itablislieil  tlirse  |)riuei|ilis,  and  tlie  l'annliar  cas(!  of  Lamir 
an<l  lîrown  lias  Itecn  loni;' ackiiow  IimIoimI  liy  tlie  {H'ofcssinn  jn 
tliis  (trosince,  as  1  niay  say  tlie  Icadiiii;'  case  on  tlie  sulijcct  ut' 
"  tlie  liuilder's  responsiljility,  not  t'poni  its  consécration  ofiicw 
|)rinci|)les  ot'  law,  liut  hecause  tluit  i'es|)()nsil)ility  l'aiscd  aii(| 
contrsted  iii  tliat  casc  was  tlioi'ou<;lily  invcsti^'ated  liy  a 
si'ai'cliinn'  exaiiiiiiation  ol"  tlie  leonl  autlmrities  upoii  tlic  >iili- 
ject,  and  tlie  jud<;'inents  ot' tlio  Court  (tf  original  jurisdietioii 
and  ol"  tlie  pro\incial  a])]>eal  \vei"e  concurrent;  tlie  law  ami 
tlie  Jurisprudence  (.'xistina'  liet'ore  tliese  décisions  heiiin-  tlnr, - 
liy  settled  ainl  liaviiiL;'  since  coiistantly  prevailed.  The 
huilder's  ^uarantee  ami  liis  lenal  responsiliility  for  liis  pinii- 
cieiicy  in  tlie  art  w  liicli  lie  pi'ol'esses  to  pi'actice  is  not  suscep- 
tililo  of  duubt,  and  lie  is  tlierel'ore  prestuned  l»y  tlie  law  tu 
know  tlie  nature  of  tlie  ui-ouiid  to  lie  laiilt  upon,  its  capaliility 
to  receive  aud  sustain  tlie  i'oundatiuiis  of  tlie  laiildino',  tlieir 
reipiired  area  and  extent  as  well  as  construction,  and  tlieir 
spécifie  sutliciency  to  sujjport  tlie  su|)erstructure  acconliiie-  to 
tlie  e'i'eatiiess  and  si/,e  of  tlie  liuililine'  to  lie  erected  u]h)Ii 
tlieiii.  In  tlie  préparation  or  adoption  of  foundatioiis  [\,y 
Works  of  lai'e'e  description,  wliere  lieavy  masses  and  construc- 
tions  are  to  lie  supporteil  and  lioriie,  it  is  an  eleiiieiitary  [iiiii- 
ciple  in  liuildine'  tliat  tlie  solidity  and  extent  of  the  foundatioii> 
niust  lie  in  proportion  to  tlie  niaejnitude  of  tlu'  conteiiiplated 
liuildin^.  Meiice,  the  re-poiisaliility  of  tlie  Imildi'r  is  Hxed,  and 
tlie  pi'esuniption  of  law  is  tlierefore  always  a^'ainst  liiiii  :  it 
was  so  lield  in  the  ahove  cited  case,  "  le  constructeui-  est  ivs- 
"ponsalile  de  tous  les  vices  (|ui  peuvent  se  rencon^i'er  et  (pi  il 
"  lU'  prouve  ])as  provenir  de  force  majeure  ou  du  fait  uiêine 
"du  pro]iri(''taire.  '  Citine  Ijahaie,  p.  447  and  2  LepfiL"  ' 
Bàl'nur lits,  p.  77.  In  (j  \()1.  Mei-cadé,  p.  5()i),  it  '-  lii  i  dowu 
"  (pie    nulle    loi    ne    ])ei"niette    aux    hommes  '^  le  faire 

'•  scieiiiineiit  une  C(aistruction  <jui  ne  doit  pa-  In  cîi.m- 

of  this  desci'iption   no   im])licatioii  of   euam  ly  the  pre- 

])i-ietor  eau  possilily  exist,  and  lie  eau  only  im  held  r  tiis 
coiiventioiial  ene'aeviiients,  liecause  tlu.'  iiiihlic  intei  i  ami 
safety  extent  tlx."  huilder's  resjionsahility  lieyond  the  iiieiv 
ternis  of  liis  contract,  and  the  law  estaiilishes  a  guarantee 
airaiii.'-'t  hini  wliicli  ahsolutely  preveiits  the  possihility  of  sucli 
ini[)lication  as  ayainst  the  proprietoi'.  The  law  jiresunies  tliat 
a  liuiltK'r    lias  fully    and  carefuUy    satistied   hiinself  vvitli  tlie 


I)K    LA    l'KOVINCE    DE   QUÉHEC. 


488 


oUlulatlnlb 


filit  lUrllU' 


liasis  tiiUcii  u|)  liy  liiin  on  wliicli  tu  ruisc  liis  .siipcrstructun', 
jiiiti  iii  tlir  jdililicr  iiit(  ri'>t  lidlds  liiiii  for  tlir  Ici^iil  prcsiinii)- 
tioiiH  luid  tlit'ii'  attcndiiiit  cuii.si'ciiu'IK'i's  of  lu'j^li^'iitly  adnpt- 
iiii^',  witliuut  t'xaiiiiiiatioii  or  sdtHcii'iit  calculation,  uiitit  n'namd 
aiid  iiiadct|iiat('  riiuiidatioiis  wIicitdm  U>  iTrct  a  cnstly  pulilic 
cdifict',  siiinily  lici-aiisc  liotli  soil  and  t'iaiiidations  weroalrcady 
iii  s'ihi.  Noi'  is  tliis  strict  li'j;al  ri'spoiisiKility  of  tlio  Ituildcr 
iii  aiiy  dcnrft'  rclaxtd  or  iiivalidati.'(l  hy  rt-asoii  of  tlit' cinploy- 
iiii'iit  of  an  arc'liitcct  to  ovcrscc  tho  work,  becausc  tlu'  inipor- 
tancf  of  protcctin^  lifr  and  ])ro])crty  is  so  ^l'avc  tliat  tlii-  l'ulo 
lit'  law  a;;ainst  tlic  lniildcr  is  lifi<l  to  Ito  strictly  roasonaMo, 
(Vcn  in  sucli  a  case,  tlic  liuildcr  not  lu-ini^  luaind  to  foilow  tlio 
directions  and  instructions  of  an  architcct,  unlcss  thcy  arc 
(|uit('  consistent  witli  tlie  safety  of  tlie  work  ;  wliilst  it  is 
iiianifestly  liis  Itusiness  to  see  tliat  ail  necessar}'  ])recautionH 
are  taken  to  insure  its  stul>ility.  Sce  Nouv.  Denizart,  verlto. 
liàllnii  ni,  Nos.  "2,  lî,  "),  7  :  I)uver<,der,  LuiKiffc,  Nos.  li,  ô,  7.  In- 
stead  of  diniinishini;'  tlie  liuilder's  responsiliility  tlie  law  casts 
a  .sirnilar  oiK!  uj)on  tlie  ai-cliitect  also,  n-nderini^  liotli  jointly 
iiiid  severally  lial)le  to  tlie  ])ro])rietor,  eiialiliiii;'  tlie  latter  to 
])rosecuti'  at  law  liotli  or  eitlier  of  tlieiii,  and,  if  hinisclf  1)10- 
ceeded  an'ainst  at  law  l»y  tlie  one,  autliori/iii;^  liis  calling  tlio 
iitlicr  into  tho  can.se  for  liis  piotection  and  relief  as  liis  gua- 
raiitee  ao-aiiist  tlie  deinaiul.  See  Ili-pertoire  de  jurisprudence, 
\i'rl)o.  ,1  '■cliifccti'.  See  also  case  of  IjUar'ic  ami  Hrovn  ;  Xouv. 
Deiii/ar^,  N'erlio.  lidtuiioil,  Nos.  8,  5,  7,  !)  ;  2  Lepai^e,  p.  77. 
Tli  ■  Appellant,  in  liis  factuni  lias  conceded  tlie  law  and  tlie 
jnrispnidi  iice  ahove  stated,  as  well  as  tlie  ]n'iiiciple  laid  dowii 
in  (lie  (iiNC  of  Laurlc  and  Bvovn.  Ho  adiiiits  that  "  tho 
'■  laiili'.ei'  niul  arcliitect  are  liaMe  as  lieing,  liotli  of  tlieiii, 
"l,niilty   (if    iieii'lin-eiice    as    ukmi    of    art,    wlio    liad    seeii    tiio 

■  urouiu'.,   and  liad  an  oiipijrtunity  of    oxercising  tlieir  judi;- 

■  nient,  tlieir   joint  and   .sovoral   lialiility  froni  want  of  skill, 
default,  iiei;lio-eii(<'  of  eacli,  and  froni  a  departure  frotii  tlio 

'  rules  of  art  wliicli    eacli    was    liouiwl   to  know.  Tliere  is  in 
iNciy  case  of  tlie    kiiid  a    jiersoiial    and    individual    fault  of 

■  uinission  or  coiniiiissioii."  And  lie  supports  liis  admission  liy 
"tlie  following  aiiioiit;st  otlier  eleiiieiitary  aiitliorities  wliicli 
"  lie  atlirnis  will  not  lie  di.sputed."  "  L'ouvrier  (jui  a  nml  I m- 
"  Cfiilh'  doit  les  rt''])arer  (ces  dc'fectuosités  à  ces  frais.")  2 
Nouv.  Deiiiz.  V.  Jîdli iiicnl,  No.  1  I,  p.  -'{02.  "11  est  de  jirincipe 
"(pie  celui  (pli  entreprend  (piehpie  ouvrage  doit  rép(jii(lre  des 
■(1'  'lits  (pli  proviennoiit  <h'^   sai  'u/nordiiir  ;  il  doit  être  ins- 

tiiit  de    ce  (jUi   concerne   sa  jirofessioii,  et  s'il  ne  l'est  pas, 

'  c'est  sa,  faute.  Fiiiperitia  culpa'  adnuineratur."  lîoyer,  Dict.,  v. 

.  h  r/M7('(7r,  pano   281,   No.  21.  "  Ceux  (pii  entreprennent  quel- 

'  i|Ue   travail  (ai  (pielipie    ouvrage  doivent  de  jilus   ivpoiidro 
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"(lus  défauts  ciiiiséa  par  leur  ignorance,  ckv  \\h  doivent  s!i- 
"  voir  faire  ce  qu'ils  evtrejyrenncnt,  et  c'est  leur  faute  >>  iU 
"ignorent  leur  profession.  J)onuit,  Lois  (!iv.  liv.  1  tit.  4,  scct. 
"  <S,  No.  1.  (yette  garantie  est  fondée  sur  ce  qu(!  celui  qui  m' 
"  charge  d'un  ouvrage  doit  le  savoir  exécuter.  11  est  r/n//r 
"juste  <|u'il  soit  responsable  des  fautes  qu'il  commet  dans  son 
"  travail  par  négligence  et  même  par  ignorance.  Celui  (|ui 
"  bâtit  ne  pt)urrait  pas  même  s'excuser  sui-  la  mauvaise  (jualité 
"du  sol,  il  doit  la  l'econnaître  et  user  tous  les  moyens  ([ue  son 
"art  indique  pour  y  remédier."  2  Lepage  !)8.  As  thèse  admis- 
sions prevent  ail  doubt  on  the  subjeet  of  the  builder's  légal 
responsability,  so  the  plain  and  précise  covenants  of  his  eoii- 
tract  make  the  Appellant  fully  responsible  under  lus  agi-ee- 
ment.  Under  either  or  botli  he  nuist  be  a.ssumed  to  hâve  ac- 
(juainted  himself  with  the  intended  structure  in  ail  its  détails, 
to  hâve  eonsidered  the  foundations  and  work  done  as  well  as 
the  ground  upou  which  they  were  placed  and  on  which  the 
Imililing  was  to  stand,  and  foi"  ail  which  he  was  required  to 
tender  a  full  price.  By  so  tendering  nioreover,  he  nnist  ulso 
be  assumed  to  hâve  eonsidered  and  adoptod  the  work  alreadv 
done  as  suthcient,  and  to  hâve  valued  and  allowed  for  it  as  a 
jiart  of  his  contract  ;  if  he  neglected  the.se  necessaiy  précau- 
tions, and  assumed,  without  examination  or  considt'i'atiim,  as 
good  and  solid  what  was  bad  and  détective,  and  whereby 
(iamage  ensued  to  his  own  work,  his  default  and  négligence 
became  his  own  qiutsi  cleiicfum,  and  were  as  inexcusal)le  as 
if  he  had,  according  to  Marcadé,  "/W/i  sciomiient  ave  coiix- 
"  traction  qui  ne  doit  tenir.''  The  Appellant  ai'gues,  howevei', 
in  his  factuni,  that  without  axmnmntuin  or  in sjiect ion  of  lliv 
gr  innd  or  v'o)'k  donc,  "  lie  laid  a  right  to  ossnine,  tteconsc  ijic 
"work  ivas  (dreodg  iliere,  tliat  it  'ir((s  ivcU  don",  and  that  tlic 
'\fon/n dations  were  sujficîent  for  the  support  of  tlie  fonrr 
"  irliirh  formed  part  of  the  original  plan."  "^l'his  fallaey  i^ 
ortérecl  in  excuse  for  his  neglect  and  error  upon  the  important 
matters  of  the  sidhciency  of  the  foundations  and  the  natural 
titness  of  the  ground,  but  it  is  against  every  principle  of  law 
and  against  the  stipulation  of  the  conti'act,  and  is  as  uufoundeil 
as  the  alleged  inqdication  of  guarantee  by  the  Res[)ondent,  liis 
reason  l)eingsimply  both  ground  and  foundations  were  in  situ. 
at  the  making  of  the  agreement.  Jt  isaiso  neee.s.sary  to  add  that 
Ki'spoiident  coulil  not  be  held  under  any  sueh  an  implication 
that  he  could  only  In;  liable  and  responsible  foi-  his  positive  coii- 
tractual  engagements,  and  that  no  guarantee  of  any  kiiul  U]ion 
this  point  by  hini  can  be  found  in  tlu!  terms  of  the  contract.  !t 
manifestly  follows  froni  ail  this,  that  Appellant  was  bound,  at 
liis  own  expense  and  to  the  entire  exonération  of  Respondent  to 
repair  and  rejjlace  ail  parts  of   the  work  which  might  beconic 
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(laiii!mt'(l,injnn'(l  or  destroycd  until  tlic  coiiipletioii  oF  tlu;  Imil- 
diiii;'  aiul  its  !icc'('])tnncc  l'y  Rospoiulcnt,  as  stipulatcd  liy  tlic 
ao-i'('('iii('iit.  Xow  it  appcars  tliat,\vliil.st  tlicwork  was  iii  proj^ivss, 
considci'aMc  iiijuryand  daiiiaffe  woro  occasioned  by  thesinkiiiy 
ot'  tht>  towiT  so  fai-  as  crcctcil,  to  wovk  ah'cady  doiic  upoii  thc 
Imildini^,  both  intcriially  and  extcriially.  Thc  ni'cliiti'ct  Scott, 
in  his  tcstiniony,  provcs  its  oxtent,"  sotnotime  in  thc  fall  of 
"  thc  ycav  1S5S,  as  thc  towcr  was  bcini;'  bnilt,  tlie  t'oundations 
"  said<,say  to  thc  cxtcnt  of  al)out  onc  ineli  and  a  quartcr,  and, 
"  as  tlic  towcr  was  pi-occcdcd  with,  it  continncd,  from  tinic  to 
"  timc,  to  sink,  nntil  tlic  total  sinkin^^  of  thc  towcr  (and  thc 
"  jiarts  conncetcd  with  it)nnionntcd  to  about  fivcï  inchcs  in  ail 
"  up  to  thc  prcscnt  timc.  In  consctpicncc  of  tins,  thc  sinking  (^f 
"  thc  Cacn  stonc  arches  in  connection  with  thc  towcr,  aislcs  anu 
"  navc  and  chanccl  y'avc  way,  owinn^  to  thc  unoqual  pressure 
"  tluis  thrown  upi^n  thcni,and  a  variety  rfi'cpairs  was  theroby 
"  l'cndcred  neccssar^',  and  which  were  doïie."  And  Hutchinson, 
Appcllant's  forcnian  of  thc  stonccnttcrs,  also  explains  it  : 
"  JhwiiH)  fhe  pvofp'es.s  of  thc  v'ovk,and  to  the  best  o/mi/  rccol- 
"  lcct\on,h('fov('  the  tower  tcas  flnishcdjhe  toiver showed symjj- 
"  foini^  of  slvldng,  (did  the  vork  of  /niftinf/  on  the  spire  was 
"  stoppcd  foi-  <d)otit  tii'o  jitonfhs  to  sec  if  it  V'ould  sctilc  forthcr. 
"  Thc  effect  of  that  sinkini^  was  to  crush  ail  thc  arches  con- 
"  ncctcd  with  the  tower,  ci-ackcd  thc  walls  abovc  the  Ifirmi 
"  ai'chcs  bctwcen  thc  navc  and  towcr,  and  thus  threw  more 
"  wcight  npon  thc  colnnnis  which  wcre  of  C'acn  stone,  which 
•  wcrc  thcrcby  crushed  in  pai't.  Thc  repairs  to  thèse  parts 
"  were  ail  donc  by  l'iaintiff'."  Tins  testimony,  in  a  «^^cncral  wa}^ 
shcws  thc  nature  and  cxtcnt  of  the  injury,  and  llespondent 
lias,  in  addition,  coniplctcd  the  facts  of  this  part  of  the  case 
liy  provinn'  thc  cause  of  thc  sinkin^-  of  thc  towi-r,  which  hc 
lias  slicwn  by  witncsscs  of  acknowledi''cd  ability  and  skill  in 
architecture,  and  aniony  othcrs  by  Kccfer  and  Cundtcrland,  of 
Toronto,  who  ascribcs  it  to  the  badness  of  the  soil,  aiul  the 
insutlicient  arca  of  thc  foundations  on  such  a  soil.  Kccfer  testi 
tics  as  f(jlU)Ws  :  "  In  thc  month  of  May  last,  I  a,nd  Frederick 
"  Chnnberland,  of  Toronto,  architcct,  cxaniincd  thc  building', 
"  and  the  soil  on  which  it  is  fouTidcd,  at  thc  rcnucst  of  ])cfcn- 
"  dant,  princijially  with  a  view  to  ascertain  thc  cause  of  thc 
■  sinkini!,'  of  tht^  towcr,  and  to  makc  such  sniji^cstions  as  to 
"  the  steps  which  niij;-lit  be  necessary  to  ])revcnt  further  sink- 
''  \u(^  and  spreadinc-,  as  wc  might  think  valuable.  In  thc  course 
"  of  our  exaniination,  wc  bored  throuyh  the  soil  imniediatelj 
"  bchind  thc  cathcdral,  and  cxamined  thc  soil  as  far  as  could 
"  be  seen  in  two  liolcs  that  had  becn  ])rcviously  (]u<^  ncar  thc 
"  foundations  of  thc  towcr,  and  wi'  also  bored  in  thc  ccllar  of 
"  the  cathcral  as  far  as  was  practicablo.  Wc  also  cxamined  the 
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"  area  ot"  tlio  t'oiuidations  ot'  thc  towci",  aiid  wr  iilso  cxiiiniiii  i| 
"  tlic  ])lans  nï  thc  buililing.  Wc  t'oiunl  tlic  towcr  lirul  siiiik 
"  silice  it  wascrrcti'il,!Ui<l  tliat  tho  pDrtion  fîU'iiit;"  St.  C'îitln'ii.i,' 
•'  strcct  Icaus  tt)\var<ls  tlic  sti'cct.  Thc  two  picrs  fiiciiiL:'  St. 
"  Catherine  strect  appcar  to  havc  suiik  inoi'c  thaii  tlic  (ptlp  r, 
"  and  tlic  oiic  of  thosc  two  ncarcst  l^iiivei'sity  stntt  lunii 
"  than  tlie  othei'.  Thc  tii'st  cflect  visilih'  tVoni  thc  sinkin'^- '4' 
"  thc  tower  was  tliat  tlic  iiavc;  aislc,  iirchcs  ami  cnluiuiis  lia.l 
"  liccii  ilisturlicd  and  ilaiiia!4'cil,  and  that  thc  transept  walls  hiil 
"  heeii  iiiovcd.  The  chancel  areli  aiso  liad  liceii  daiiia^cd,  as  \vi|| 
"  as  tho  airhes  coinieetinr;  tlu'  towcr  with  tlie  transept  walls. 
"  On  thc  ontsidc  thc  walls  and  rool'  adjoinin^"  thc  towcr  had 
"  hct'ii  lient  d(jwn  liy  thc.  settleiiieiit,  and  thc  transeiit  ^-ahli- 
"  slichtly  ovcrhanired.  I  do  not  l'ccollect,  withont  seinii'  tlp' 
"  plan,  that  aiiy  injury  to  the  hnttresscs  lunl  heen  oecasiontd 
"  liy  the  si'ttleiiient.  In  niy  opinion  thc  cause  ot"  thc  sinkin^ 
"  of  the  tower  was  the  insntHciency  oF  thc  t'onndation  ot'  thc 
"  tower.  Tlu'  f(ain<lation  ot'  tlic  tower  on  such  a  soil  onuht.  iii  iny 
"  o]anion.  to  hâve  Ikm'Ii  deepcr  and  liroader,and  likcwisc  artifi- 
"  cially  preiiared."  And  hiscollcacue  witncss  C'niiilierlaiwl,  t'ully 
concnrs  with  hiin.  In  addition  to  theiii,  the  architect  Scott  says  : 
"  T/nif  thc  irmucdUitc  rvnrs'"  of  ijie  Hinkhui  offlic  faircf  irii<  Inn 
"  i/rriit  ircif/lif,  ov  <i  s)it(ili  (U'i'd.  I  tnciin  t/ic  fou nda/'ians  in  rr 
"  tiio  shidll /('l'tlte  ■•orpcrsfnicfv rc^ln  another  pleace,he  ascril»'^ 
the  sinkin^' to  "  had  soil."  The  évidence  ol"  A[)pleton  and  .Max- 
well, two  expericnced  lniildinc'  c<Mitractors,  is  also  fnlly  corro- 
liorativc.  'l'Ile  tcstiinony  is  coiiclusivc  that  thc  towcr  was 
erected  not  only  n])on  had  soil,  incapahlc  of  sustaininif  tlu' 
wcic'ht.hut  espccially  njioii  inadc([uate  and  insntKeiciit  founda- 
tions,  thereliy  cansini;'  the  ilaiiiai.je  to  A[)pellant's  work.  aii'l 
tho  "  need  (jf  ail  the  rc]iairs  which  werc  donc,"'  as  statcd  ly 
tlie  witne.ss  Hntchinsoii,  the  cost  (i\'  which  A])])cllant  sr.'k^ 
11}"  tins  action  to  l'cccivc  froiii  l{cs|)oiulciit,  lait  for  which  Ip' 
açjrecd  to  ho  per.sonally  liahlc  hy  liis  contract.  It  only  reniain- 
to  add.  that  A])pcllaiit  <lid  not  test  the  snllicicncy  of  thc  snil. 
nor  did  lie  calcnlate  the  sntficiency  of  thc  fonndations  m-  .s('/«i. 
and  thc  architect  was  c(pial]y  iiculiccnt  as  to  hotli  :  Ajipcllant 
ari.jucs,  that  lie  took  forcrautcd  the  snllicicncy  of  hotli  l.ccau-r 
tliey  Werc  tliere  alrcady  ;  and,  in  his  sjiccial  aiiswcr  ple-idiil 
hy  liiiu,  lu'  adniits  (|uitc  cxplicitly,  that  hc  hail  nothiii^'  to  >]>< 
with  any  calculation  of  thc  sullîcicncy  of  fondations,  and  it  i^ 
provod  tfidf,  iii  f((cf,  lie.  vo'cv  sair  thr  skuJ  fim  inJiit'ious."  Thc 
Apjicllant's  action  is  for  t!5000,  whcrcof,  in  round  inniihcr.-, 
oncdialf  is  for  allcj^^etl  extra  work,  inclndinij  the  ca.st  of  thc 
contestod  repairs,  and  the  other  half  for  slioi-t  allowancc  en 
nieasurciiicnt  of  Caeii  stonc  fnriiishcd,  for  daniac'cs  froiii  it< 
bad  quality.  Tliei'e  aie  two  counts,  one  u[)oii  thc  contract,  coin- 
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pciulionsly  cniliraciiit!;   liotli  divisions  of  the  claim,  witli   ail 
tlicir  possililf  incidents  for  tlic  vahu'  of  l'xtva  work  donc,  and 
thc  otlicr  a  s])ccics  ot"  (/iitDifani    iiitrnif.   Now  tlic  ccrtifii'd 
claim  t'oi'  l'xtra   works,  at'trr  dcdnctino-   fmni  it  thc  l'ollowinj^f 
suiiis,  naincly    C7'27  lOs  !>(!,  tiO  l!)s   !).'{  in    n     7,  and    tô  Os  .3d 
in  n"  S,  to;;"ctlicr  C7'}!)  10s  ild,  wliicli  tVoni  thc   chai'^u  for  thc 
rcpaivs  contcstcd,  shcws  thc  halancc  rcprcsenting"  thc  rcniain- 
iiiiî  items  ot"  thc  otoss  amount  ])ropcily  charc-cahlc  undci'  thc 
contract  ïur  actnal  cxtia  woi'ks  tciidcicd  foi'  and  aj^rccd  upon, 
which    lias  hccn  admittcfl    withont  olijcction  liy    RcspondtMit 
and  crcclitcd  in   acconnt,  and,  thfivforc,  fornis  no  part  of  thc 
présent   contention,  which    Rcspondciit   sjH'cially    restricts   to 
those  rcpaiis  aL;'rccd  to  l>c  (kme  hy    Ap])cllant   hiniself,  at    lus 
own  costs  as  C'ontractor  an<l  huildei-,  and  aniountinç,'  as  al)ovc 
to  O'V.)  10s  ild.  The  1ioui-cs  arc  not  «lispnted;  the  issue   npon 
tins  pai't  of  thc  dciiiand  is   simply  upon    thc  allcc-ed    liahility 
of   Rc>-pondcnt  for   the  cost  of  thcse  repairs.   It  is  clcar  that 
A]i])cllant   <locs   not  lest   liis  claim    njxiii    thc  contract,  which 
hoth  hy  its  sti]udation  and  hy  thc  'aw   applyim;'  to  it,  is   ad- 
verse to  lus  prctensions  :   It  is   clcar  al.so  that  thèse  contcstcd 
i(  ]tairs  arc  not  within  thc  cla.ss  of  exti'a  works  specially  rcfcr 
rcd  to  in  thc  contract,  which  re(|uired  a  s[)ccial   cstimatc  and 
aci'cemcnt  to   he  niadc.     Not   rcstini;'  n\)im  eitlier,   Ap])cllant 
ncies    heyond    hoth   and  clainis  iindcr  an    allc<red    adilitional 
ai;recmcnt  iiiade  witli  liiin  hy  lu'spondeiit  oi'undei'  liis  autlio- 
lity,  and  lieiicc  lie  asserts  and  particularly,  only  in  liis  spécial 
aiiswers,  that  ail  tlicsc  repairs  "  icfre  donc  hi/  tlie  express  di- 
ii'i'liovK  of  ihe  Defrixfovt  ((i)d  hiiildriv/    commîftee,  <nid  on 
lih'dfjc  of  paijiiieiit   tlierefo'e  hrfin'e  t/ie  sa id  icork  mis  com- 
iiif'iiced  of  (love  ;  "    in  support  of  which  hc  produces  and  tilcs 
copy  of  a  resolution  of  thc  committcc  of  thc  cathedral  ado])ted 
on  the  24th  Au^'ust,  iS,')!),  hut      hich  lie  lias  not  declared  i;;  ou 
at  ail,  oi-  inany  way  suhstantiai  y  avcrred  as  a  spécial  contract 
c'itered  into  with  hiiii  for  thèse  works,  nor   as  a   part  of  liis 
^rouiul  of  action.  Hut  it  is  aciear  ]iriiicii)lc  of  law  a;iil   procé- 
dure, that  a   spécial  contract  shoiild  he  avcrred  ai.d  ileclari'il 
upon  as  .such.  Thc  copy  produced  is  under  date  of  .'2211(1  Octo- 
^<rv.  ISôO,  and  is  as  follows  :  "That  M.   Wardlc  he  authori/ed 
"  to  repair   thc  dainaLÇc  caused  iiy  the  siukiiii;  <if   tlii'   tower 
■  and  also  to  replace  such  work  as  shall  hc  «Iccided  hy  thc  ar- 
"  chitect  to  hc  iRCcs.sary  /';/    i(iiisf(jiu  mr   nf  fadiire  of  stoiie 
"  idfcodi/  j)lii(('d  il)  dii'  liiiddiii(/.  (dl  such   ta  hc  covsidircd 
'   Ils  cj'tcn  tcork,  imd  In  lie  c/imyrd  orrordi iiifli/.  'l'Iic   j^'eiieral 
(|Uesti(ai  of  irn^ilc  in  thc  slmir  as  iiiiportcd  llot  to  he  att'ectcd 
liy  the  resolution.  Ch.  ("h.  Vestry,  22nd  Oct..  IS.")!).  (Sii;iied), 
.l<»si:i'ii  I)k.\ki:,  Secretary  iîuildiii;^' C'oiimiittcc.  "  Thisdoeu- 
iiiciit  havinc   heeii   produced   as   évidence   hy    Appcllaut,  hut 
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withont  <loclarative  avorment  or  cxplanation,  oi'  course  liccaiiic 
subjoct  to  proof  showiiiff  tlie  rcs  ge,st(C,  tlie  circuinstancL's  un- 
(ler  whicli  it  was  a<k)|)tL'd  by  the  coniiiiittce,  and  tlie  extriit  tn 
wliich  it  was  intendod  to  apply.  Tlie  Apjiellant  hasnot  provcd 
either,  and  it  was  clcarly  witliin  the  i'iglit  of  Appellant,  as  ]u>. 
diiinanded  permission  to  do,  to  prove  those  circunistaiiccs  aiiil 
to  explain  the  extent,  the  ohject  and  intent  of  the  ('(tiniiiittt»^ 
at  the  tinie.  The  architect  .Scott,  in  liis  examination  in  cliiii". 
as  Respondent's  witness,  says  :  "  Beiii^  aski'd  to  state  the  pré- 
cise circunistances  under  wliicli  tlie  resohition  was  passc(l,  I 
hâve  to  explain  that  when  it  hecanie  necessary  to  repcir  ilr 
(laincuje  cauf>P(l  hy  the  sinki'iig  ofthe  tower,  Pl<tivt\ff  cxprrs.<r,l 
the  wish  that  the  work  should  he  stopped  nntil  he  could  coiiic 
to  an  iinderstanding  with  the  coniniitt(?e.  A  conférence  /''</>■ 
then  held  bdv'een  Plaivtif,  Défendant  and  myself,  vlm 
Plaintiff  stated  that  lie  t/iom/Jd  the  eost  ofthe  vorï-  u'i>vl<l  uni 
excced,  jndgiw]  froni  appearances,  seventy  to  eUjhty  jiiniiids, 
but  that  he  conld  not  gire  a  tender  xintd  he  took  ont  the  'm- 
jured  stone.  I  comnmnicated  this  to  the  coinmittee,  statiii;^  at 
tho  same  tinie,  that,  accordinii^  to  my  calcnlation,  the  cost 
would  be  two  hundred  and  fit'ty  to  three  hnndred  pounds.  As 
far  as  I  remeniber,  the  coinmittee  insisted  that  Plaintiff  was 
responsible  for  the  work.  "  And,  npon  his  subsL'(|Uent  ci'dss- 
exaininatiini,  as  Appellaiit's  witness,  heanswers  :  "  I  consnli  r 
"  th(U  the  committee pafified  ftuch  resolution  on  that  vndersta ,>- 
ding,  but,  as  I  aeted  as  Architect,  I  gave  tlie  approximalt' 
price  named  by  Wardle,  and  added  that  it  iiiiyht  exceed  it  if, 
when  the  work  was  taken  down,  it  should  be  found  wurse 
than  shewn  externall^',  my  own  opinion  beiiit^  that  it  AvnuM 
not  cost  more  than  the  amount  so  named,  namely,  two  hun- 
dred and  fifty  to  three  hundred  pounds,  but  we  found  the  rx- 
cess  of  the  price  charffed  to  resuit  from  the  greater  bivaka^^v 
of  the  stone  than  wheii  tirst  lookeil  into.  "  Several  iiiciiibcrs 
of  the  coinmittee,  includintr  the  Bishop  of  Montréal,  and  tlic 
chairman  and  secretary  of  the  coinmittee,  hâve  likewisf  bccn 
examined  as  witnesses  upon  this  point  of  the  case,  ami  tlnii- 
C(,)ncurrt;nt  testimony  materially  conflicts  with  that  of  the  ar- 
chitect in  seveial  important  particulars.  The  Bishop  testitics: 
"  We  found  that  the  work  was  beiiii^  delayed  in  consequencf 
"  of  the  siiikintf  of  tlu'  tower,  and,  upon  in<|uiry  bein<;  madr 
"  of  the  architect,  why  it  was  not  procredivl  with,  bo  infoninii 
"  us  that  Wardle  refused  to  niake  «jfofxl  some  damai^e  that  it 
"  was  neccssaiy  to  l'cpaii',  and  that  he  should  not  procet'<l  tn 
"  do  itunhss  he  was  enforced  to  do  so  by  some  lei^al  measurc  ; 
"  we  in(|uired  what  the  matter  in  disputi'  miyht  lu-  expeettd 
"  to  cost:  whrn  Scott,  the  architect,  stated  soiiiethin^'  umlfi'a 
"  hundred    pounds,  I   think    about  ci^hty.    We  were  anxioiis 
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"  for  iio  (It'liiy  in  thv  work,  and  porfeiTcd  payini»'  any  sncli  suiii 
"  as  tliat  to  l'isking  any  stoppage  :  it   was  upon   tliat  nnder- 
"  standini;-   tl'at  I,  niysclf,  nioved  tlie  resolution   in   (piestion, 
•'  which  I  lielieve  wasunaniniously  aj^reed  to.  At  a  sul)se(|Uent 
"  iiK-etin^',   Scott  stated,  as  I  i'enienil)i'r.  tliat   lie  tliounht  tlie 
"  csjst  iiiij^ht  be  one  hundred  and  twenty  pounds,  and,  at  aiio- 
"  tlier  nieetiiii,^  lonj^  at'ter,  to  tlie  best  ot'niy  rccollection,  at'tcr 
"  Wardle  liad  sent  in  a  charge  i'or  tlie  saine,  wliich  \ve  denuir- 
"  reil  to  as  inost  exorbitant,  and  wholly  unexpected  by   us,  lie 
'   tlien  nientioned  or  iiaiiied  tlie  suiii  ot"  thi'ee  liun<lre(l  pounds 
"  as  tlie  probable  auiount  which  Wardle  hiniselt'  had  nanied  as 
■'  the  outside  cost  ot'  the  work.  "  This  testiniony  is  corrobo- 
rated  by   that  ot'  the  otlier  nienibers  ot'  the  coniniittee,  and 
jiroves  that  the  architect  l/iev  and  t/n  re  expre.ssly  contined  liis 
report  to  the  contractor's  refusai  to  niake  the  repairs  except  at 
his  price  as  stated  by  the  architect,  of  £70  oi'  £(S0,  and  that  lie 
did  not  state  to  the  connnittee  lus  own  cstiniate  of  £2ô0  or 
t''500  for  the  cost  (jf  the  re])airs.  Fiually,  that  the  coiiiiiiitte(î 
agreed  to  the  contractor's  approxiniate  price  as  so  coniuiuni- 
cated  to  tlieiii  froui  hiniself,   which  iiioreover  confoniied  with 
the  suni  stated  l)y  hiui  at  hisconfei'ence  with  llespondent,  and 
adopted  the  resolution  as  a  uiere  coinprouiise  in  the  very  loose 
ternis  in  which  it  was  drawn,  and  without  conception  of  any 
cost  beyoud  the  €100  which  they  were  willing  should  be  gi- 
ven  to  Appellant  for  the  coni])letion  of  repairs,  as  extra  work, 
to  prevent  fm-ther  delay  in  their  use  of  the  church,  which  delay 
had  at  that  tiiiie  far  exceeded  the  limitt'il  period  agreed  ujioii  for 
its  coiiipletioii.lt  is  clear,that  the  évidence  of  the  architect  is  not 
reliable,  and  appears  to  hâve  been  })ut  in  with  the  purpose  of 
favoring  the  coiitractor,  by  endeavoring  ta  create  the  brlief  that 
the  i-esolution  was  based   upon  his  estiniate  (^f  C2")0  to  tîJOO, 
iustead  of   upon   the   contractor's   approxiniate   j)rice  of  £70 
or  CcSO.    The  object  of  the   architect  bas  not  been  attained, 
and    the   proof  fixes  the   résolution   as   based   upon  the  con- 
tractor's stateuient  of  price  ciJinniunicuted  to  thi'   connnittee. 
The  resolution  is  nianifestly  prospective  only,  and   contem- 
plâtes work  of  re])air  and  replaceiiient  to  lus  (hnie,  for  which 
they  were  willing  to  coiii[)roiiiise',  whilst  "  insisting,"  as   Scott 
testiiies,  "that  the   contracter   was   liable   for   the   work,"   a 
liability  which  they  iiiaintaiiied  until  the  end,  as  fippeai's  by 
the  évidence  of  the  C'hairiiian  of  the  couunittee,  as  follovvs: 
"  wlio,  being  asked  upon   tlu'  gênerai  bill  of  particulars   for 
"  extra  work,  including  the  repairs,  certitied  l>y  the  architect. 
■  Did  you  accept  of  this  ce-rtiticate,  oj",  on  the  contrary,  did 
"  you  object  to  it  ?   and   state,  as   well  as  you  can   recollect, 
"  wliat  passed  betwecn  you  or  the  coniniittee  and  Scott  in 
"  i-elation   then'to"     Answer:    "  It   was   the   practice   of  tlu; 
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"  coiTimîttc^c  on  rocoivini;  îiccouuts  for  work  dono  at  tlic 
"  cathednil,  to  liaiid  tlicin  to  Scott,  tlic  architcct,  For  oxainiiia 
"  tioii  aiul  report.  |[aviii<ij  i-('p!>atc(lly  umlcrstooil  froiii  Scoit 
"  that  lie  considerod  Wardle,  the  eontraetor,  lial)le  for  tlic  da- 
"  niaffes  occasicnied  by  tlie  siid\in^-  of  tlie  towci',  I  nsked  him 
"  liow  lie  ecmld  ccrtify  the  clmr^-es  for  i-cpairs  eoiitaiiK  d  in 
"  that  accountas  heiiig  correct,  in  contradiction  to  his  cxpri'sscd 
"opinion  as  to  l'Iaintitfs  liahility;  to  whieh  lie  re])lie(l,  m 
"  snlistance,  that,  in  statino-  the  aecnunt  to  he  correct,  hr 
"  nieant  it  to  îijiply  <>iily  to  the  exaniination  of  (|naiitity  and 
•'  value,  and  not  to  the  iiahility  of  the  coiiiiuittee  fur  the  pay- 
"  ment  of  .such  repairs."  It  is  not  credihh'  that  kiiown 
business  mon  such  as  tlie  iiienihers  of  the  conimittee  shouM 
streniionsly  insist  ail  alono-  npon  Appellant's  liahiiity  foi- 
thèse  repairs  and  replacements  at  his  own  cost,  and,  at  tlic 
samo  tiiiie,  aii'ree  to  allow  him  to  ('har(!;e  anv  unascertaiiud 
quantity  as  extra  work,  and  to  any  amonnt  for  whieh  hr 
miiiht  ohtain  a  certiticate  from  the  friendly  architect.  The 
évidence  is  clear  that  tins  was  not  the  oliject  oi'  intention  uf 
the  conimittee,  althoui>li  Scott,  in  his  eviileTico,  déclares  tlint 
"  ail  thèse  repairs  were  donc  niuler  and  in  conse(|nence  of  the 
"  resolution."  The  Appellant,  it  will  he  rememherecl,  allèges 
iti  his  spécial  answei-  that  they  were  dono  by  express  dm'c- 
tions  of  licspondevt  <rn<l  nmimittee,  and  in  ptcdge  <>/  pom- 
ment tlicrofor  hcforr  tlic  siiid.  irnrk  ints  connyiciircd.  Tt  is 
sliewn,  however,  by  tlu^  record  that,  both  the  déclaration  of 
Scott  cind  the  allerifatioJi  of  Appellant  in  lus  spécial  answei', 
arc  contrary  to  fact.  It  must  bo  oliserved  that  the  tower 
commencetl  to  siidc  in  Octobor,  tho  fall  of  the  year  1858,  and 
continued  to  ,subsid(!  for  .somo  time  afterwards,  occasionini;' 
from  the  tirst,  necessary  repairs  and  i-eplace-nents.  The  re.so- 
lution  was  adopted  on  the  24th  of  August,  185!).  Xow 
Appellant's  .statenients  and  accounts  of  extra  Works,  oxhiliit 
the  several  .spécifie  portions  of  extra  work,  includino-  theroiii 
the  disputcd  repairs,  comprising  the  sum  of  C7;}i)  lO.s.  !)d., 
as  ail  chargeti  undcr  their  respecrive  spécifie  dates  or  within 
spocific  intorvals  of  dates.  Amongst  the  items  for  thèse 
disputei]  repairs,  a  vory  large  projiortion  are  chargi'(l  uiider 
dates  long  anterior  to  the  date  of  the  l'i'solution,  or  eommenc- 
ing  at  dates  ant3rior  and  terminatiiig  shortly  after,  showing 
plainly  that  the  contraetor  appreciated  his  position  under  thi' 
contract  and  comiuenced  his  i-epairs  immediately  npon  the 
occurrence  of  the  damage  from  the  tii"st  sub.sidence  of  the 
towor,  and  continuing  them  as  they  were  needed,  without 
directions  from  llespondent  or  committee  or  their  pledge  (if 
paymeiit,  and  without  considering  them  as  extras,  or  makiiig 
any  estimate  therefor.     The  sinking  commenced   in  Octobor, 
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isr),s,  aiiil,  Appcllant's  NtatciiK'iit-- îiftor'l  tln'  f<illu\vin^'  parti- 
culai-s  :  Tlic  spcfifîc  it<-ins  of  n-pair.  as  cliar^cil  unlcr  ■-pi'iMlif 
dates,  viz.  :  Froin  •Jim!  «et.  t<>  ITtli  ])<•(•.,  iS.jS  S.'):}.|(i:  fiuiii 
fjth  Nov.  to.'ilst  l)..-,  .jSS4vO<):  i'rc.iii  Utli  .laii.  t»  2n.I  Drc, 
'.")!)  sr_>G4.<i:i:  ïvmn  !4tli  .laii  t., -iii-l  D.-c.  o!»  SÔ.OO  :  IVnm  I4tli 
to  2.Stli  .lune,  ■')!»  s:j7.«;:{:  tV<.m  ■Jrind  Apiil  to  fltli  M;i\ .  "■l!» 
sno.OO:  l'i'diii  (itli  Mav  toîHl,  S,  pt..  ■.")!>  si-J().4I  :  t'roiii  .Srd  .hiii.' 


SID.OO;    ri.mi   :}nl  .]im.-    f.  IMtl.  Jun.-,    T)!»  Sô^/J!»  ;   tV.aii   2!ltli 
Julv  t(.  4tli  Nov..  ô'.i  s:{(;.fMi:  fn.ni  2fttli  July  tn  !)tli  S.'pt.,  5!» 
SS|'.7(i:   tVnin    -JOtli    .luly    t^  Ttli    Oct..   'ô!»"sl!Mi():    Witliuut 
(!;ijc,  S^l  7  00  :  tnr  ( 'a<n  ^ton»-  us.  «1   in  i"tpaiis,  S274.ô(i.   Total: 
S20()(i.0()    ForiiiinLC  a  vory  c<nisi(I»ralilr  poitinii  oftlu-  aiimuiit 
il)  coiitcstatiuii.  ami  l'V  Ap]i'-llaiit's  owii   statcinriits.  ccrtaiiily 
iidt  witliiii  tlir  rcsidntiiii).    TIm-  rcmaiTiiiiLT  itfius  an-  cci-taiiily 
cliaro-'d  at  ilatis  -ul»<-<^iUfiit  t<'  tliat  <il"  tln-   icsolution,  luit  uo 
prooi'  lias  Ikcii   a<l  1uc»-.1   to  sliow    wIhh   tlicy   wcre  actnally 
(•<iii)iiu'iiC((l  ()!■  diiiif  :  tln-y  are  ail  iii    tln-  sainr  f-atinory   witli 
tliosc  alioM-  dctailt  d.  aiul  <»f  tln-  >;tiiic  cliai'actci-,  and  it  is  iiot 
iinraii-  to  a.ssuiiic  tliat  ail  of  tlirm  hail  liccn  (•(Hmiit'iK'cd  litd'urr 
tlie  adoption  ol'  tlir  t.  .<oliitioi).     It  is  sti-an<fc  tliat  in   no   part 
of  tins  case,  fitlifi- in    his  di-claration  or  plfadin<is,  oi-  in   liis 
\\  rittrn  or  \crlial  <-vidi  iic<',  lias  A]']  «liant  particnlarly  ivl'fr- 
rcd  to  tliis  resolution   in   >u])j>ort  ot"  liis  ileniand,  e.xeept   ]irM- 
dnc'inc  it  as  evidencf.  uliilst   lu-  coiistantlv  oliiecte<l   to  tlie 
évidence  n-iveii  lu'  the  nieniKers  of  tli''  coinniittee  in  reCi'iei  er 
to  it,  liec  US''  lie  alle^-t-d  tliat  Scott  liad  no  autliority  to  hind 
liini  by  his  statenient--  to  tlie  commiitee,  and   Incause  of  liis 
Appellant'.s  absence  froni  tli'-  coniniittee   at   tlie  tinie.      Thèse; 
nlijcctions  e()  to  the  Icfjal  existence  of  the  resolution  as  a  sj)!-- 
cial   contract  :    it  certainly   wa.s  not   a   contract    foruied    and 
established  under  the  afjivcinent  betwten  ihe   contractor  and 
Kespondent,  and  j^oin;,''  to  .M-t  aside  the   .spécial  convention  of 
tlie  parties  in  tlieir  contract  that  tln-  contractor  shouM.  at  his 
i»\vn    expeiise.   rejiair   and    replace   damai,''!'   donc   duiiiii;'   the 
pi'()f;Tess  of  the  work  to  coniphtion.  it  iiiust  thei-cfore  bc  con- 
siiler-.'il  ver^'  strictiy.  and  sîiould  be.  of  tln'  saine  le^al  cliarac- 
ter    with    the    orin^iua!    convt-mioii.  wliicli    it    cleaily  is    not, 
inasniuch  as  it  wants  ail  tli'-  le^al  re(piisitis  to  make  u|i  a 
leeal  spécial  contract.  whilst  it  i^  not  proved  that   Appellant 
eitlier  aorced  thereto  or   knew    anythin;.''  abolit    it  until    the 
'2:^11(1  Oct.  bS5!l,  the  dattj  of  the  copy  wliicli    lie   has   produced 
in  tliis  cause.     1'aken  ;•»  a  compromise,  as  it  was  (a-i^inally 
iiitended  ami   coii'^idered.  Ke-pondent   may  cipiitably    bc  ac- 
eduntablc  to   Appellaiit    for   the    flOO   wliicli    the   coinniittee 
wei'c  williiie' shoiijd  bf  alloWfd   to   liim.  but   not  as  a   spécial 
contract    b('t\v<'eii    tln-  partie-^,  nor  can    it    be    iiM-d    as    siicli 
to  relicve  liiui  frum  his  sptciiil  <«l»ligdtions  to  repair  and  replace 
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thc  loss,  injniy  and  <lainaf:co  sufFere»!  liy  liis  works  <lnrincj  tli»- 
pro^ivss  ot"  tlie  lniiMiiii^-.  IjuiMcrs  froqiu'iitly  endeavor  tocv-  r 
tlieir  crrors  of  calculation  (jr  tlieir  losst's  on  tlieir  cnntract  iy 
chart,nng  a  larj^v  aniount  of  cxtras.  Tliu  AppcUant  was  awan- 
tliat  the  liniitfd  tinie  ofccjnnjlction  hadoxpirod,  and  calculât»  <]. 
l)y  stoppin^'  tilt'  \voFk  and  preventini;'  thc  use  of  thc  cIitutIi, 
tliat  lie  would  compd  tlie  c<ininiittt't!  to  conic  forwanl  with 
sonie  satinfactory  aniount  in  his  favor.  In  tliis  lio  lias  faiKd. 
and  must  In;  content  w  itli  what  tlie  connnittee,  l>y  way  "î 
coniproniise,  wcn-  willini,'  to  allow  liiin.  The  noxt  item  <>ï 
charge,  to  an  aniount  of  iliôSG  Os.  7d.,  lias  référence  t<»  tlie 
allej^'et]  wroii^  measurement  of  the  Caeu  stone,  and  tlie  excess 
over  the  rate  of  waste  specitîeil  in  the  tender,  as  well  as  fi>r  da- 
mages for  time  and  labor  caused  liy  the  bad  quality  of  steiiie. 
This  sum  is  also  ohjected  to  by  Respondcnt.  The  difficulty  as  t'> 
the  proper  mode  of  makinff  the  measurement,  dépends  upon  and 
is  re;i;ulated  by  the  ternis  of  the  contract  and  speciticatiiiii5;. 
They  are  as  follows  :  "  Thentonc  ivill  he  fariitsfted  to  the  rnn- 
"  tractor  on  the  ground  id  the  rate  of  three  shillings  and.  ninp 
'^  iwvre  prr  cuhir  fooi  rneaniired  in  the  hlock  on  thc  gronnd, 
"  loho  n'Ul  hai-e  to  rheck  nccount  (jiven  liiin  ofthe  qua,dd)j 
"  hefore  proceedimi  with  the  irork,  and  except  or  otherwise  the 
"  the  hlll  e)f  qaa nfifi^/  ;  the  contractor  will  hâve  to  state.  in  Iiis 
"  tender,  what  perceutacje  lie  lias  allowed  for  waste  (but  wliich 
"  will  not  necessarily  Vie  allowed  liini,  unless  spécial  agreement 
"  is  come  to)  of  cnttiiig,  lie,  after  liaving-  accepted  bill  of 
"  quantity  will  hase  to  undertake  ail  charge  of,  and  be  mndf 
"  respoiisibk'  for  ail  stone;  as  the  stone  is  used  in  the  wi>rk> 
"  and  paid  for,  he  will  lie  charged  for  it,  including  percentair*- 
"  for  waste  at  tlie  abm-e  rate.  Within  one  week  after  tend'-r 
"  is  accepted,  the  contractor  will  hav  •  to  furnish  the  archilect 
"  with  a  statemeut  of  the  number  of  cubic  feet  of  stone  he  will 
"  re(|uire,  also  (if  any  )  aiiy  s]tecial  size,  and  should  that  quantity 
"  fall  short  ofcompleting  the  building  througli  miscalculation,-. 
"  or  otlicrwise  of  cutting  the  stone  to  advantage,  or  exceed 
"  the  (]uaiitity  required,  so  that  it  should  l)e  tlirown  on  tin- 
"  hanils  of  the  committee,  being  the  building  committee  of 
"  said  cathedral,  lie  will.  in  either  case,  hâve  to  pay  for  any 
"  loss  or  losses  the  committee  niay  sustain  tliough  liini.  In  case 
"  extra  (|uautity  is  ivquired,  contractor  will  hâve  to  give  the 
"  arehiteet  at  least  four  nionths  clear  notice  before  he  will 
"  re([uire  it,  so  as  tu  hâve  it  provided,  and  prevent  the  st<>ppaL^ 
"  of  the  wcu'k.s."  The.se  ternis  specitically  stipulate  that  tli'- 
stone  shall  be  furnished  to  the  contractor  on  tlie  ground  at 
3s.  9d.  per  cubic  foot  measured  in  the  block  on  the  ground  : 
he  was  to  clieck  the  account  given  to  liiiu  of  the  quantity 
bi'fore  proceeding  with  the  work,  and   to  accept  or  otlierwi.»- 
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tho  liill  of  rpiantity.  Tlie  stone  tluTcfori'  wîvs  to  bo  nu'asiircd 
'>n  the  ^rouuil  in  tin-  lilock.  iin<l  tlic  cuMoil  funtciits  settlod, 
to  Vk."  cluir<Cêil  to  liiiii.  Xow,  iiiulcr  tliis  inock'  of  iiiL'îVsiiroiiH'nt 
lié  a<linits  tlie  r|Uîintity  to  l>e  24-,!M)f)  cubic  i't'ct,  wl)ich,  by  liis 
statoiiient  of  in'asuiviii'-nt.  lu-  en-ilitsto  RcspoïKlmt,  in  his  l>ill 
«•f  particulars,  at  20,  4S3  cubic  ft-ct,  foi-f^cttiui;  tliat  in  liis final 
>tat<'ni>nt  <>f  Klth  Febmary,  iSdO,  lie  inakes  the  ([uontity  to 
]<e  22.245  cubic  ft-et,  an«l  in  no  way  cxplains  how  lie  niakos 
tht'  <lifrere:»ce.  He  cannot  eva<le  thc  tcnns  of  the  contract  in 
this  respect  by  wliicli  ResjHinilent's  iiieasurenient  niust  be 
a<lopte<l,  nor  eau  tlie  latter  be  liouml  to  any  nioilitication  or 
'liininution  of  tliis  part  of  the  contract  l»y  any  représentations 
nia-le  to  the  contractor  by  the  arcliitect  witliout  the  writteii 
consent  anil  a^Ttenient  of  Urspondeiife.  The  claiiiis  (for  <lania^fe) 
for  extra  cost  of  lalM>r  on  the  L'aeii  stone  froiu  its  bail  (piality, 
is  oui  of  the  «lUestion.  Scott  says  :  "  Before  the  tcntlcr  was  sent 
■  in,  tliere  was  one  or  two  carj^oes  of  the  Caen  stone  on  the 
"  f^round  which  Plaintitf,  as  wjus  understood,  had  a  ri^^dit  to 
"  operate  on  before  niaking  his  tender,  and  which  he  did  so 
•'  fiperate  npon.  (Jf  the  carti[oes  which  arrived  subse(iuently 
"  s*jnie  were  worse  and  sonie  were  better  ;  on  an  avera^c  they 
"  were  of  tlie  Siiine  <iualitv  as  those  orii^inallv  on  the  y;roniMl.  " 
The  contractor  therefore  knew  the  stone  and  niade  his  calcn- 
lations  of  waste.  and  of  thr  cost  of  labor  upon  it.  His  beiiii^ 
required  to  j^ive  in  an  estiniate  of  the  waste  was  to  draw  a 
line  lietween  the  estimâtes  of  the  coiitractors  for  acceptance 
of  their  teiiders.  but  as  his  teuiler  was  fora  bjock  sum,  whether 
the  waste  was  ifreat  or  sniall,  was  of  noconse(|Uence.  The  stone 
such  as  it  was  on  the  fjround,  was  nieasuretl  and  accepted  by 
hini,  and  was  used  and  applied  in  the  building.  The  calculation 
in  this  respect  is  alto!.r«'ther  a  niatter  for  the  contractor,  and 
niust  have  enterevl  into  his  considération  in  iiiakinn'  up  lus 
blix'k  tender.  It  is  not  a  little  strauij^e  also  tliat  in  his  final 
-•ttleiiifUt.  inade  up  on  the  IGth  February,  LSGO,  record  paper 
1<)4.  thi-  charge  is  "  t-xtra  lal>or  upon  bad  C'at-n  stone  supplied, 
aiô  Os.  Od.,"  a  sum  which  he  has  now  increased  and  raised  to 
*J1277  7.S.  (Jd.,  also  without  exjilanation  therrfor.  Therc  is 
notIiin<r  in  the  record  to  justify  this  deiiiand,  nor  the  followinif 
items  of  t;i4()  17.S.  lld.,  for  time  oî  forenian,  &c.,  nor  ClKil 
lt|>.  Id.  for  other  dainaLres  of  which  there  is  no  proof.  The 
crtdits  of  the  account  for  paynient  in  cash  and  bonds  aie 
admitted,  the  in>urance  charued  deducted,  a])pears  to  be  sus- 
tained  by  the  airreeuient  in  the  contract,  and  the  déduction  of 
^20.0.')  is  also  correct.  Underall  thèse  ciiTUinstances,  thei'efore, 
tlie  balanc»-  at  tbe  crédit  of  Apjitllaiit  a]tpe!iis  to  be  correctiy 
-tated  by  the  Ke.spondent  at  Sl7!)ô..S(i.  auaiiist  which  llespon- 
'  rt  Ts  MKtificd   in   si-tn'iv/ off  îiinount»  ])aid  foi'  n-pairs  upon 
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tlii'  stiMictnn-  îuul  sncli  ntlicr  (Ifiiiiiin'f  us  lie  iiuiy  t'st(ililis!i 
uuilrr  liis  ])|r;i  of  cuiiiiM'iisatii ni,  wliicli  lifiu^'  a  pl^i  (,0  tlii' 
coiitruct  iippi'îU's  to  lii'  [ir<>i»i  l'iy  lnt'oiT  tlif  ivmi't  ms  )1,  ]ilr;i  n\' 
icconvc.ition  t'>  tlu'  A]i|)t'llant's  ilrmanil.  'riicrrt'ori',  u|ioii  tlir 
wliolc,  tlif  juilniiK'iit  l'.'iiiliTtMl  Ity  tlii'  Siipcrior  ('uiirt,  |r>.s  th.' 
t'MH)  ,ili()\i'  iiii'iitinncil.  slioiild  lie  siisbiiiiril. 

M  i:i!i:i)l  ril,  .1.  :  It  is  ohvifuis  tluit  tlu-  purtii-s  to  an  a^ri  iincnr 
for  tlic  fi'fctioii  ()[■  a  liuililin^'  sm-li  as  tliat  iii  (|U('sti(iii.  cnii- 
tract  in  somc  i-('N])fct,  u]m»ii  uniMjual  tiTiiis.  'riir  lniililiT  ls|iri  - 
suini'd  to  kuow  tlir  dan^iTs  iiiciilriit  to  tlic  carryliii;'  mit  ni' 
liis  coiitract.  and  liow  tliosc  ilaii!j,'rrs  ou^lit  to  1m'  unaiili'l 
au,ainst.  WliiTra-  tli"  in-oprirtur  i-,  not  suji|insc(l  to  lie  skillfil 
in  sucli  niattcrs.  l'artly  on  tliis  act'ouiit,  ami  partly  t'i'oin  mo- 
tives ol'  pulilir  jiolicy,  to  piTvcnt  tlic  rrection  of  liailly  con^- 
triictcd,  and  tlifi-fforc  dauLi'ci'ous  laiildin^'s.  our  law  lias  snli- 
icL'trd  iiiasons  and  i>tlirr  i-ont rat-tors  to  ci'i'tain  oliii^'ations  ot' 
an  (,!XCi'ptional  nature  Tlie  rule>  of  law  as  to  thèse  exceptional 
oMie'ations,  in  so  far  a>  tliey  aiv  applicable  to  cases  siicli  a-, 
tlie  pr(^sent,  are  cli'ai'ly  laid  down  in  tlie  judijiiient  pi'oiiounc- 
eil  l)y  Mr.  .lustiee  I  )ay.  in  tlie  \vell-kiK)\vii  case  of  Hroii'u  ,uid 
/y""/'/'r,  and  that  jiidniiient.  wliicli  was  coniinue  1  in  appi  il, 
is,  I  lielieve.  ^l'iierally  considei'ed  liy  tlie  lîar  and  tlie 
lîeiH'li  as  a  correct  exposition  of  tlie  law  on  tliis  sidiject. 
Fil  tliat  case  Ml".  Justice  l^ay  olist'rveil,  "  tliis  warranty  i> 
'■  eipially  Mndiiie'  wlietlier  tlie  destruction  oi'  damage  of  tlie 
"  liuildine-,  arise  froiii  tlie  iiuilderscarelcssness  in  tlie  érection 
'•  of  it,  oi-  froin  putting  it  upon  an  h nnonnd  foitiKldlnDi."  Au'l 
with  référence  to  tlie  (jUestion  :  wlietlier  the  ciiiployiiient.  ly 
tlie  proprietor  of  an  architect,  undi'r  wlioni  tlie  Imilder  work- 
<m1,  woulil  relieve  the  lutter  froni  liaMlity  :*  tlie  sanic  learned 
judev  said  :  '  Tliis  is  the  niost  favoiahle  aspect  of  the  case  for 
"the  IMaintiti'.  liecause  if  the  proprietor  clioose  to  eiiiploy  a 
"  skilled  l>arty,  like  an  architect,  to  look  after  liis  int"rest,  it 
"seenisonly  n.'asonahlc  that  the  laiilder  shouJd  l»e  reliexed 
"  from  lialiility  ;  hut  hère  aL^-ain  the  law  is  a^ainst  liiiii,  and 
"  holds  hiiii  jointly  auil  severally  liaMe  with  the  architect.' 
Mr.  Cliief  Justice  K(jlland,  than  whoni  on  a  question  to  lie  de- 
ciiled,  liy  the  law  of  France,  as  cstahlished  in  tins  country,  a 
hie'her  authority  canuot  he  citetl.  niaintaine(l  the  same  doc- 
trine, and  in  the  course  of  liis  jud^nieiit  oliserve(l  :  "  Dans  je 
"cas  actutd  le  propriétaire  a  contracté,  directement  axcc  h 
"  ciaistrueteur,  (pii  s'fst  ohlio-,'.  de  suivre  les  ])laiis  d'un  arelii- 
"  tecte,  et  par  là  est  ilevenu  responsahlc  conjointement  tt  soli- 
"  d,Mi"e, lient  avec  le  constructeur,  car  tous  deux  devaient  coii- 
"  naître  leur  art.  et  le  propriétaire  qui  veiit  hâtir  n'est  jia-^ 
"  censé  connaître  si  le  .-ol  est  île  nature  à  supporter  les  fonda- 
tions." Siu'j     the  décision   in  lirowa  and   Luaric,  severa.1  im 
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{•♦•rtant  oax's  liavc  liccn  ilfciilcd  in  Knincc  iiiviilvini,'i|ii."«ti<ins 
-iK-li  a.>  tliijt  wliicli  iii)\v  ciinfiyvs  OUI'  iittiiitidii.  Aii<l  I  ^liall  r«t"«-r 
t.j  !%%■<•  <<f  tlinvc  ciiscs,  Ms  sliDwiui;'  tlmt  tlir  (loctriiif  liii>l  «lowii. 
;K  aliva'ly  iiniitidiiid  iii  oiir  Court,  is  still  strictly  fiifi»rc<-<l  in 
Fniîiti- uii<l«i- tlii'   code  :  wliicli,  ms  ti)  tliis  iiuittfr,  i^  t'<>nn'l<'l 

•  >n  tli«- <i].]  law  (if  Friiiicc.  'l'iic  tirst  judunii'iit  tu  wliirli  I  <1<- 
~in-  t«»  n-ffi-  is  tliat  l'ctiiifrcd  in  tlii'  case  ol'  lin nil,  rri(>-  vs. 
Bt.tit^f'ois  et  al.,  dfciilcd  liy  tlic  Cour  linpiTialr  i\>-  lîa^tia,  on 
tli*- Ttli  <tf  -Mai-cIi,  ]S.')4.  The  licfidiui;'  ol'  tliat  in'n't  i>  a^  fol- 
[•»ws:  2  '  ■' Lairhitrctr  est  rcspoiisalilc  des  vicrs   di-  fonstruf- 

■  ti"ii  '!<-  l'j'itiinrnt  pur  lui  construit,  lors  uit'nic  i|U  il  n'a  '>âti 
•">jUf  sur  ]{■  iilan.  ot  d'a]ir('s  les  indications  doMin'-cs  |.ai'  h-  pro- 

|»ri«-tair<',  et  avec  les  nmtci'iaux  fournis  jiar  lui,  vl  ipi  il  lui  a 
"  ^iifiiaK*  d'avance  les  vices  et  li's  dant^crs  de  la  construction." 
TIk-  xt<-ond  c<pn-<idei"ant  in  tliat  judunient  is  as  t'ojlows  :  "  Coii- 
■"  si'lérant  <jUe  la  rcsponsaliilité  des  eut  reprenrurs,  con^tmic- 
■■  tèui"<  et  architectes  repose  sur  un  principe  d  liuiuanit' . '-t 
■fjuV-lle  est  jiar  cela  même,  d'ordi'e  et  d  intt'rèt  puMic^  :   •|u"i-n 

■  tvltt-  matière,  i  intérêt  ])rivé  est  lié  à  l'intérêt  ;,'enéral.  .si- 
"tnaive  placé  sous  .sa  .sau\(\i;arde,  et  doit  nccvoir  il'-vant  la 
•justice  une  éjfale  protection  :  considéi'ant  ipif  le  constructt-ur 
■"  ou  i-ntrepi-eneur,  est  responsalile,  alors  même  tpi'il  aurait 
"^<it\  "Hf  Ji  />l<iii  et  hîs  indications  (//'  iirujirli'fu  i  n  .  nvvi:  I»s 
■■  mat»'i-i;iux  fournis  par  celui-ci  et  (piil  lui  aui'ait  shinulé  lis 
•■  fff.s:  e(  f^s  (lii iHfci's  lie  la  ainsi riicl uni  jn'DjcIrr.'  Tliis  ju'lij- 
m»;-!!!.  in  so  far  as  it  déclares  tliat,  even  if  tlie  laiildrr  uotify 
the  pntjtrietor  of  tlie  danevr  to  lie  ap[)reliended,  tliat  will  not 
surtîc»"  t<»  shirld  tlie  liuilder  froni  res[)onsaliility.  i>  iiot  i>p- 
jw>>..-.|  t'i  tlie  décision  in  linurn  and  Laiiric,  luit  simply  i;<m-s 
K-y.iuJ  it,  still  liowever  in  tlie  same  direction.  Tlie  oth<r  nio- 
df-ni  Frendi   judijment  to  wliicli    I   désire  to  refei-,  was  reii- 

•  Ir-r.i'l  I<y  tlie  Coui-  Royale  d'Ai.x,  as  receiitly  as  tlie  Ititli  -hi- 
niiarv.  iN/iS:  and  it  i.s  iuterestiiiL;'  as  referriuL;' to  th.- f>la- 
KHsIif»!  junspi'u<lence.  The  gênerai  considérants  are  a.s  fol- 
Io',\-~  :  -Attendu   (|Ue,  d'après  les  termes   de   l'Art  17(>2.   codi- 

■  Xap- la  resjionsahilité  [(èsi-  sur  l'architecte  mi  l'entri'preneur. 
"  et  «jU  il  a  ét(^  de<'l(h'jtar  tu  duel  n  m-  r/  lu  /  n  ri^/irnilrint  ijue 
'  la  rv-sjxn.sahilité  de  rentre])reiieur,  ne  cesse  point  lors  «pi'il 
"Sf  s«Tait  Conformé  à  un  de\  is  vicieii.x.  Attendu  (pie  iedev.iir 
"  •!»•  l'aix-liit-i-cte.  comme  de  l'entrepreneur,  est  d't'clairer  le  pro- 
■■  priétaire  sui-  les  vices  du  de\  is,  et  des  plans  (|u'on  v.nt  lui 
"tain:-  .-xécnter.  de  même  (pie  sui'  ceux  du  sol — ipic  dans  1  un 
■'et  l'autre  cas  il  y  a  une  parité  de  motifs  pour  (pir  >.:i  respon- 

■  Siilnilité  s<iit  enfjatréc,  si  les   vices  di'  la  construction,  connue 

■  Céus   du  sol,  causi'iit   la  ruine  de  tout,  ou  de  partie  de  l'i-dl- 
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\    ■;? 


"  tire  iliiiis  le  di'lni  (li'tcniiiiK'"."  (1)  On  tlic  \m\i  ol'  A]i)ii'llnnt, 
li(t\vcviT,  it  is  (•(iiitt'inlcd  tliat  tlic  inn-j^foiiin'  aii(lioiitii'>  aiv 
iiKippliciililc  in  tliu  [U'c.scjit  instaïKM',  Kccausc  tlif  toniiilatinns 
ol' tlir  catlii'dnil  woi'c  iiot  Imilt  liy  liiiii  :  luit,  iiftcc  trivin^r  t,i 
tliis,  as  l  tliink,  tlic  niost  inipoi'tant  part  of  tlic  case,  niwcli 
anxioiis  coiisidcratinn,  l  aiii  t<ï  i)])iiii(iii  tliat,  acctu'dint,'  to  dut 
law,  it  was  tlic  duty  oï  Aiipcllaiit,  liffon;  pnttiii^  u])  micIi  a 
liuildiiiLC,  as  tlic  cnthcdral  and  tuwcr  in  (picstion,  to  a^o  rtiun, 
as  lie  conld  casily  liavc  donc,  wlutlicv  tin-  l'onndation  and  tin- 
.soil  npon  which  it  was  laidt,  wcri'  snllicicnt  to  snpport  tln' 
snpci'sti'uctui'c  :  and  tliiit  A])|)('llant  is  lialilr  For  tlif  dintiai^vs 
l'csuitini;  t'roni  his  liavinij  t'ailcd  to  do  so.  1  do  not  (picstioii 
tlic  doc'ti'iiK!  contondcil  for  by  tlii^  Défendant  that  "  Le  dom- 
"  ina;,^'  causô  à  antrni  ne  jx'ut  ctrc  un  ])rincii)c  de  rcsponsalii- 
"  iité  (plantant  (pi'cllc  provient  d'ini  acte,  d'uni;  omission,  ou 
"  d'inic  l'autc  di'  C'ini  à  (pli  on  l'iiuputc"  On  thc  coutra- 
ry  I  liold  it  to  lie  cdcincntary  tliat  iio  inan  eau  lie  lifililf 
for  danian'cs  cxclusivcly  attrilnitaMc  to  tlu-  aot  of  anotlicr. 
l>itt  wlici'f  I  do  diH'cr  froin  Ap[)cllaiit  is,  as  to  tlic  ])r('tcii- 
sion  advanccd  in  liis  faetuni,  upoii  which  indccd,  his  case 
turns,  naincly,  "  tliat  hc  liad  a  rit,dit  to  takc  for  _!4rantc(I, 
"  tliat  thc  foundations  wcrc  sufHcicnt  for  tlic  support  of 
"  thc  towcr  wliicli  forincd  ])art  of  thc  orij^inal  plan."  I  aiii 
of  opinion  that  lie  liad  not  that  rii,dit.  On  thc  coiitrary, 
accordiiii;  to  thc  last  citcd  arrêt,  that  of  IÎS5S,  it  was  his  duty 
as  well  as  that  of  thc  architect,  "  d'»''clairei'  le  ]n'oi>riétairc  sur 


es  vices 


du 


devis  ( 


td 


es  p 


ans  (lu'ou  veut  lui  faii'c  exécuter, 


(le  nieiiie  (lUC 


sur  ceux  du  sol.  "  Accordinj,^  to  thc  prcteiisi 


on 


of  Appellant  lie  would  not  hc  lialilc,  even  if  it  were  jicrfcctly 
certain  that  thc  area  of  th(>  foiindation  was  jwr  .sr  insulHcieiit 
for  thc  sui^port  of   thc   sui)erincunilient   weitrlit  ;  whereas  in 


that  case  1  think  tlicre  could  not  be  even  a  ilcnilit  as  to  thc 
lialtility  of  Appellant.  1  also  ai;rce  with  thc  otlicr  jud),'es  of 
this  Court  in  thiiikiny;  thc  judunient  of  thc  Siipcrior  Court 
riL;lit  as  to  the  ineasurcnicnt  and  allc^vd  exccss  of  waste  in  thc 
u.se  of  Cacn  stone  ;  and  al.so  as  to  tlu;  cxti'a  preiniuins  for  iii- 
surance  ol)jccte<l  to  hy  Ap[)ellant,  and  du  not  tliink  it  ncces- 
.sarv  to  add  to  the  ob.servation  already  niadc  as  to  thcse  points, 
'riiere  is,  howcver,  oiie  point  in  tliis  case  which  1  caiinot  view 
in  thc  saine  liiL^ht  in  which  it  a])pears  tohavc  bceii  re(;'arded  hy 
the  Icarned  judge  in  thc  Court  bclow.  Itisas  to  the  ctîcct  that 


(1)  Jmiriifi}  (lu  l'aldiK,  vol.  19  for  voîir  IS.'ÎS,  p.  122!^,  see  on  tlii.s  .suh- 
jei't,  in  iidditioi)  to  aiithorities  citcd  in  7>('oï/'»(  und  l.aurii' :  Jonnuddu 
'/'iiliiin,  vol.  ;Vi,  p.  372,  (trir;  ofCour  de  Ca.ssiition.  lltii  .Mardi,  IK)!!!,  Cour 
]l()yiil(>  de  B(an'::tvs.  Pn.s-icrii'ic  Fniiiriri.fi',  ]S42,  2  jiart.,  jia^'O  73,  27th  Nov., 
1H4{)  ;  Jduriiul  du  l'alain,  vol.  5l>,  p.  51U,  a/Tt*/ of  Conr  de  Cassation,  9th 
Mav,  1851. 
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()ii;;lit  t<)  lit-  i^ivcii  t(t  tlif  rt'S'tlutii»!)  ot"  tli<'  liuililiii:^  coiniiiittrc 

licarillif  ililtc  tlic  '2M\  AtlU'Ilst   IS')!t.    'l'Iir   Hun.  (  iroi-i,'!'  Molfiit, 

tlii' ( 'liiiiniiiin  ot' thc  lliiiMiiiL;   ( 'niiiinitt.i'r,  in  rxplunatioii  ol' 

tlio  circiuiistanccs  wliicli  Icil  ti'tlic  passiiii^f  oF  tliat  résolution, 

says  :  "  In  consciiiicncc  ot"  tlic  sinkiiit^  oF  t  lu'   towrr,   lunl    tlit; 

"  repairs  wliicli  it   mccssitatcii,  Scott,  tlic  airiiitcct,   was  ins- 

"  tnictfil  to  dinct  l'iaintilt'to  niakc  tlicsf  rcpairs.  'l'iif  l'iuiii- 

"  titl"  l'cfuscd  to  lio  tiicin  unicss  lie  was  antliori/t-il   to  cIiui'il;!! 

"  tlu'Hi  as  an  r.rini.   I  tliink  tlu'  i|n('stioM  was  nioi-c  tlian   once 

"  lit'Foic  tlic  coniniittcc,  luit  I  ciniiot  cxat'tly   l'cnicnihci'   liow 

'  ot'tcn.    Kinally,  upon  Scott's  rcprcsciitution  to  tlic  t'onnnittcc, 

'•  or  lioard,  tliat  tlic  repairs  woiiM  iiot  aniount  to  a  lar^n'c  suiii, 

"  thc  coniniittcc  was  iiitluccd   to  jiass  tliis  resolution,  i-atlicr 

"  tlian  luivc  a,  diUicnlty  with  tlic  contractor.   I  caïuiot,  at  tliis 

"  distance  ot"  tiiiic,  rccollcct  tlu'  précise  unioniit  tliat  Scott  na- 

"  nicd  as  tlic  prohalile  cost  ot'  work,  lait  Ihc  iinprcssion  on  iny 

"  niiiid  is  that  it  was  very  coiisideralily    uiidcr   oiic   liuiidred 

"  pounds.  "   Dr  Fnlt'onl,  tlic  Tiislio])  ot'  Montréal,  and  J)r  Joncs 

lioth  meinhcrs  ot'  thc  Huildinj^Coiiiniittec,  also  prcnc,  in  ctTect, 

tliat  thc  coimiiittee  wero  niad(;  aware  tliat  Aiipclljint  liad  ret'u- 

sed  ti)  uiiiki'  thc  riMpiired  repairs  ut  lus  own  l'Xpcnsc.   Tlicre- 

n]ion,  and  in  C()nse(|uence  of  th((   représentations  ot'  their  own 

architect.  Scott,   a    l'csolution,   in    the  foUowing   words,   was 

a(lopte<l  liy  the  lauldin<f  eonuiiittee.  (1)  At'tur  tlic   jiassiuif  ot' 

this   resolution    Ap[)cllaut  niade  certain  repairs  rcndcrcd   ue- 

cessary  l)y  the  sinkiiin'  ot'  the  tower,  wliich,  Scott  says,  were 

donc  by  Plaintitt' undi'r  the  resolution  ot'  which  the  abovi-  is  a 

copy.  The  charges  ot"  Appellant,   l'or  the    repairs  certified    liy 

Scott  (deductini;'  S20.5)   chareed  for  work  which  docs  iiot  ap- 

pear  to  hâve  hoeii  tinished,  aiiiout  to,  say  S2MS2. 10.    Jiut  that 

suiii  iiioludes  charn'cs  ainountinLj  to  i?l!)S.;}2  which,    upon   thc 

face   of  the  accouiits,  appear  to  hâve  heeii   iiiade  hefore    the 

passing  of  tlu^  resolution  of  the  24tli  Au^ust,  IS5!),  and  there- 

fore  are  not  cliarneal)le   under  it,  .Slf)(S.82.    The   A[)pcllaiit   in 

th(!  .said  sum  of  S2SS2.1(),  also  eluiri^cs  sexi-ral  suins,  foriniiii^ 

in  ail  8l")2l.;}ti,  foi'  re])airs  niadi'  partly  lict'orc  and  partly  af- 

ter  tliiî  (hite  (jf  the  resolution.    Ami  as   \ve  cannot  say    what 

part  of  the  last  nicntioiied  i-epairs  was   iiiade  afti-r  the  rcsolu- 

tion,  A[»pellant, /(^y /Ai^' /TCNc/;^,   cannot   havc   crcilit  for   aiiy 

])art  of  tlu!  said  sunis  of  81.")21..SG.  Accordiny-  therefore  to  the 

présent  statc  of  the  record,   it  appears   that  re[)airs   to  the 

ainount  of  SIH)2.42  were  made  after  the  résolution  of  Au!j,ust 

IS.')!),  SI  I(i2.42.  That  tlic  cliar<;vs  tliiis  made  hy  Ai)peliant  for 

tlu^  repaire-  in  (picstion   ^'reatly  exceeded   what   the   building' 

couimittce  supposod  thcy  were  likely  to  cost,  is  beyond  doubt. 


(l)  Sue  supra  p.  437. 
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Iiidrt'd.  tlic  cNiileiico  satislics  nio  that  tlic  résolution  rcliiil  (,i, 
l)y  A])pcllaiit  w.is  ii(In|)ti'il  liy  tln',  linildiii!^'  coiiiniittcf  in  cdii- 
tlicii'  havinii,'  liccii  Icd  to  liclievc  liv  Scott  tliat  t 


S"(|U<'n('r  ol 
i'(i|iiii-cd  r('|)ans  coul 


Im'  niadi'  loi"  a  (viniiiarativcly  si 


liai 


siicli  as   CNO  or  l'!(().    It  is  oli\  ions  liowcxcr,  tliat  vvvn  it', 


-mil. 
a>    I 


lirlicvc.  tlir  resolution   in   (|Ui'stioii  was  ])ass('d   on  an   undcr- 
standiiiy'  sucli  as  conti'ndi'ci  i'ui'liy  lîcsponileiit,  A[)[i<  liant  eaii- 

iic  \va\- 
ce  do  nm 


not  lii'  liound  liy  tliat  undcrstaiidiiiLi,-  iinless  lie  was  in  soi 
a  party  to  it.   'I'Ih'  iiiemliers  oi"  tlic  liiiildinn' Coniniitt 


exaetly  a^rec  as  to  tlie  statciinMit  iii.adr  l>y  Scott  U|)oii  tlieocea- 
II  ol"  tlh'  ])assinyoi' thr  résolution.  (  icori^e  Suiitli  says:  "Scott, 
tlif    arcliiteet,    niadc   a,   statcnieiit   on    tliat   liead    as  coiiiiii"- 


sio 


I  roi  II 


iiitili 


nul    tlie   saine  witiiess   also    savs  :  "Scott 


"  stated  to  US  tliat  Wardle  would  dotlio  i-epair  for  CNO  or  l!il('.' 
Dr  .loues  does  not  recolleet  tliat  Scott  niade  tho.  stateiiieiit  a- 
coiiiin^- t'roin  Appellant  ,  on  the  contrary,  lie  .says  :  "  My  im- 
"  ])ressioii  is  tliat  tlie  suni  ii 


lelltlollei 


I  li\-  Scott  was  un  1er 


Olle 

and 


liundred  |)ounds.    I  uiiderstood  tliis  to  he  Scott's  opinion. 
1  did  not  understaiid    tliat  lie    iraxc   tlie   aiiiount   as  coiiiiie 


roi  II 


W 


an  Ile 


Ail 


recolle 


et   liis  saviii'f  aliout  Wardle, 


was, 


"  tliat  he  rei'used  to  niake  any  i-epairs.  "  Dr  Fulford,  the  lîisliop. 
in  answer  to  the  (juestion  :  "  Did  vou  undeistand  Mr  Scott  to 


V  that  the  PlaiutitK  Wardle,   would  do  the  renairs  for  tl 


sa 


SUlll    llH'llt  lOllt 


111 


le 


d?' 


.sa\- 


do  not  l'eiii  '111 


her  1 


lis  lllelltln 


ne'  that,  he  c^ave  us  the  aniount  as  liis  own  estiinate 


wiiieli 


Ile  nev(  r  correcteu  alterwards.  exceiit  as  ineiitioned  ahoNi 


II 


onora 


Me  ( 


leol'e-c 


Motiat.  the  (diairiiian  of  the  coiuuiit- 


Lee,     savs  : 


Scott  did   not,    liefoi'e   or   r.t  the   tiine    ol'  tl 


"  passiiie-  of  the  .said  résolution,  lay  hefore  the  coniinittee  or 
"  mention  to  tlieiii.  wliat  tlie  particular  repairs  consisted  of. 
"  Scott  did  not  report  to  tlie  eoniniittee  that  Flaintitf  would  ilo 
"  the  repairs  for  the  suiii  lie  iiientioned,  less  tlian  one  hundred 
'•poun<ls:  lie  expressed  liis  own  opinion,  hased,  as  I  under- 
"  stand  liiiii  to  say,  ii|ioii  coin  l'rsatioii  witli  IMaiiitiif."  Tliis. 
it  seeiiis  to  nie,  heariiie-  in  iiiind  the  eviileiice  of  Scott,  is  iiiost 
prolialily  what  occurred  upoii  that  occasion.      liiit,  he   tliis  a  ■ 


it  iiiaw  111  (irder  to  coniu 


•t  Al 


)pellaiit  witli  aiiv  understandiiii; 


on  the  part  of  the    Jhiildiu;;'  Coiiniiittei',  we  imist  hâve  evi 


•  lelice 


Ilot   iiiereh'  as   to   what   Scott 


sait!   to 


the   comniitti 


/(/'/  iilsii  ii.-<  lu  irli'il  A/>p('/l(ii)l  siiiil  h)  .S'i'o//.  and  as  to  tli' 
latter  point  we  lia\e  no  e\  ideiiee  exceptiun'  that  of  Scotl 
wliosa\'s:  ■  lîeiim'  asked  to  .st.ate  the  preci.se  circiuiistance- 
"  iiiider  wliicli  the  resolution,  was  ]»issed,  I  hâve  to  ex 
"  that  wlieii  it  lieraiiii'  iiecessary  to  impair  the  dainan'e  cau> 


ilaiii 


l.v  tl 


le  SinkllIL;'  ol    the  tower.  the 


laiii 


tiir 


exiires.sed  tlie  wi-.i 


o  an 


that  the  work  slnadd  he  sto|)]ie(l  iiiitil  he  coiild  coine    t 
iindeistaiiiliim'  with  the  eoniniittee.      A  conférence  was  tliiii 
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iT  in  ciiii- 
L  tliat.  tlir 
iiiiall  -mil. 
n  if,  !i-  1 
m  nii'lir- 
ItiuU  caii- 
sDiiif  way 
ti'c  do  iii't 
1  tlic  ocra- 

as  ciiiiiiiiL;' 
■s  :    "  S"ntt 
U)  .11-  tJIO." 
tciiu'Ut   as 
"  My   ini- 
uirlfi'  iiiii' 
)ini(ni,  au'l 
as  coininn' 
u'iUe,  was, 
;,ln'  lîishnp, 
Ir  Sctitt  to 
,irs  t'oi'  thi' 
lis  ini'utin 
latc,  wliich 
(mI  nli()\i'. 
le  oonitiiir- 
me   ol'  th«' 
inittf.'  (ir 
isistrd  of. 

Wdulil  lin 

•  Iniiidn'il 

r  undci'- 

iF.-     Thi^, 

tt,  is  1111  ist 

)!'   tliis  a- 

i-staudiiii; 

havi"  cvi- 

(iiniiiittt'i'. 

as  [il  tli'' 

(.1'     Si-oil 

iiustaïu't"' 
In  expiait! 
V2't'  oausid 
tli.'wi^li 
nllU'  tti  ail 
('  was  tlifii 


"  ludd  l)ot\vrrn  Plaiiitiff,  Défendant  and  niyselt',  whon   Plaiii- 

"  titrstate(l  tlif'  lie  tlii)Ui;lit  tlie  cost  of  tlie   work   would   iiot 

"  e.\cee(K  judniim'  ii'oiii  appearances,  seventy  to  eiLfhty  poniids, 

■'  liut  tliat  lie  ei-iulil  iiot  n'ive   a   teiidcr  uiitil   lie   took   ont  tlie 

'•  iiijui'ed    stone.      I    C'()imiiuiiieate([    tliis    ti)     tlie     coiiiinittee, 

'  statini;'  at  tlie  sanie  tiiiie,  tliat,  acconlini;'  to  my  calculation, 

"  the  cost  wouM  lie  two  Imndi'ed  and  fii'tv  to  thi'ee  liundi'ed 

'■  ])ouiids.     As  t'ar  as  I  reinenilier  the  coiniiiittre  insisted  that 

■  l'Iaintiti' was  responsilile  t'or  the  work."     'l'hère  is  nothing 

in   tins  e\idence  temlinif  to  show   that  Apj)ella]it   was   tlien 

willin<ij  to  tnidertake  the  rcpiairs  t'or  t'roni  £70  to  £(S0  :  it  is 

trne  that  lie  said   "  that   lie   thoii^ht   the   cost   of  the   work 

"  would  Îlot  excec(l,  jndniiin-  froni  appearances,  C7()  to  .£S()  "  ; 

and  if  tliere   werc  jjjround.s  for  sayinL»"  that  Appellant  niade 

tliis    stati'iiieiit,    wliich    afterward    ])rove(l    to    he    ei'roneous, 

frandulen         and  witli   a    vi"W  of  K'a<liiig   Respondents   into 

error,  it  wou.d  lu;  the  diity  of   the  court,  had   the  point  heen 

raised  hy  the  ple.idinu's,  to  preveiit  A})pellaiit  froni   protiting' 

hy  that  error.      IJut  tliere  is  neithei'  direct  proof,  noi',  nnder 

tlic  (•ii'cuiiistances  of  the  case,  any  grcnuid  for  presuiiiing,  tliat 

in    niaking  the   statonient   proved    hy   Scott,  tliei'e    was   any 

dishonest  intention  on  the  part  of  Appellant.      Moreover,  the 

piiiiit  is  not  raised  hy  the  pleadings,  Hespondent  liaving,  as  I 

thiiik.  vi'iv  pro)iei-ly  ahstained  iVoni  charging  Ajipellant  with 

ha\ing  niade  the  stateniciit  for  the  purpose  of  iiiisleading  the 

Unilding  ( 'oniniittee.      For  thèse  reasons,  I    tliink  Appellant 

lias  a  riyiit  to  take  ad\antagt'  of  the  resolution  of  the  24th 

Augiist,  iNôi),  according  to  its  ternis  :  and  I  therefore  aiii  of 

opinion  that  lie  is  entitled  to  charge  the  repairs  niade  after 

llir  date  of  that  resolution,  and  covei'eil  hy  it,  as  extra  work. 

Tliis   niueli,  at   least,   is   plain,  That,  whatever   iiiay    lie   the 

aiiiount    elainiahle    hy    Appellant,    umli'r    tlu;     resolution,    it 

caniiot  he  conteiided  that  the  resolution   was  intendeil  to  be 

wholly  inettectual.     (  )n  the  contrary,  it  is  certain  froni  the 

cvich'iice  of  the  iiieniliers  of  the  coniinittee,  that  the  resolutiiai 

was  passed  u))on  the  understanding  that  it  sliould  give  the 

.\p|)ellant  a  right  to  charge  for  the  repairs  as  extra  work  to 

the  extent  of  tlMO  or  C!)()  :  and  yet  the  daim  of  Apjiellant  had 

heen  ailjudicated  upon  exactly  as  if  that  re.solution  had  not 

heen    passcil  ;    and    1    am    of    ojiinion    that,  in    tins    respect, 

Appellant  lias  reason   to  complain   of   the  judgment   of  the 

(?ourt  lielow.      I    hâve   not  conie   to  tins  ctniclusion   without 

{•onsidci'ing  tlif  assertion   in   the   faetum   of   Hespondent,  that 

thri'i'  is  no  pro(<f  to  eonnect  the  i-esolution  "  with  any  speciHc 

iti'tiis  of  charuc  contained  in  l'iaintiti's  statcnient  <>f  ueeount 

lilrd.        lîut  the  pntcnsioii  eannot,  !    tliink,  ln>  maintained. 

It  is  |iro\ed,  ami  is  lieyond  douht,  that,  lefore  the   resolution 

inMi;  \.  29 
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\v;i.s  passoil,  Appullaiit  rcf'nsc(l  to  continue  tn  nifikr  tlic  rc|i;i!i-- 
remlrrctl  iifccssiiiy  by  t]\v  sinkinj;'  ot'  tlir  towti':  tliat.  'v.\  cui- 
siMUirncc  ot'  his  rcfusfil,  aiul  in  order  to  induec  liini  to  uiak. 
tliost'  ivpairs,  tlie  résolution  wîis  passed  ;  iiml  that  iiinnciliatclv 
at'tcrwanls  Respondeiit  continued  and  (•oinj)l(t('d  tlie  icpair-, 
Avlucli  lir  liad  pivvionsly  rci'uscd  to  niako.  Thèse  tacts  s[)eak 
for  tlieniselves.  and  if  frn'tlier  évidence  as  to  tliis  point  wei'r 
iiecessary,  wliich  in  my  opinion  is  not  tlie  case,  \ve  lia\c  tlh' 
évidence  of  Scott,  who  says  tliose  Works  were  donc  '(iii 
"  authorit}'  of  tlie  resolution  or  inimités  of  tlie  c<iiniiiitti'i  .  ' 
It  lias  lu-eii  conteiided  that  no  part  of  the  claim  for  the  di-- 
puted  extra  work  can  lie  allowed  ;  liecause  a  nieiiioranduia  ii 
Avritinti'  as  to  tlic  cost  of  that  work  was  not  inade  a'^.  it  i- 
said,  was  nccessary  uiider  tlie  contract.  The  answei-  to  that 
olijectioii  is  plain  and  conclusive  vi/,.,  that  the  pai-ties  lia^l 
power,  h}'  coiiinion  consent,  to  doviate  froin  lUe  original  cdii- 
tract.  and,  accnrdine'  to  the  pioof,  they  appear  to  ha\e  dune 
s<>,  with  l'espect  to  the  repairs  in  (juesti  ni.  I  iiiay  add.  that. 
if  the  olijection  now  liein^'  coiisideretl  lie  well-founded.  il 
woiild  follow,  not  that  tlii'  claini  of  Apindlant  sliould  lu 
restricted  to  ahout  IIOO,  liut  that  it  sliould  he  wliolly  rej<ct- 
ed.  But,  altlioUL;"h  Appellant  iiiay  hâve,  as  I  helieve  he  has 
a  rii;ht  to  charec  for  the  repairs  as  extra  work,  it  does  iint 
folliiw,  as  Ap})ellant  seeiiis  to  think,  that  Kespoiideiit  v,a> 
lioiind  to  teiider  the  aniount  tlius  claiinalile  hy  Apjiellant. 
The  injury  caused  to  the  catheilral  hy  the  sinkin^-  of  the 
tcwer  lias  lii'en,  in  ])art,  reinedieil  hy  the  l'epairs  for  which 
Appellant  charg'cs.  For  the  injury  thus  causdl.  to  the  extent 
that  it  lias  liecn  so  rej)aii'e(l,  it  inay  bc  coiitendeil  that  l!e^- 
pondeiit  can  iiiake  no  claini.     lîut  a  great  jiart  of  the  iiijiny 

cau.sed  by  the  .sinkine'  of  tlie  tower  lias   not  beeii   rei lieil 

ami  cannot  be  reineilied  by  repa,irs  such  as  those  niade  b\- 
Appellant:  and  for  the  injury  thus  reiiiainine-  unrepaiii'd  (if 
our  \  iew  of  the  responsibility  of  Apjtellant  lie  ri^ht).  Uopun- 
deiit  lias  cortainly  a  claini  for  daina>res,  which  he  has  a  ri^ht 
to  set  oti' b>y  wav  <if  compensation  atiainst  the  lialanci'  that 
<itherwise  wouM  hâve  iieeii  payatile  to   Ap[iellant.      The   ]l^ 


ondent.  therefore,  was  not  IkuukI   to  mal 


a   tender 


th. 


aniount  payable  for  the   repairs   in  ()Uestion  :  but   A[)pellaii 
lias  a  ri^lit  to  eharn;'_'  that  aniount  as  extra  wcji'k,  and   it 


w  1 1 1 

be  available  to  him  towards  di.schare'ing  the  daim  of  l{e>piin 
lient  for  damaees,  or  otherwi.sc,  according  to  the  aniount  i>ï 
the  clainis  which   the  jiarties   resjiectively   may   be  found   tu 
liave  apiiiLst  each  other. 

The  followi'iL;-  was  the  jud<,n)ient  of  the  ( 'ourt  of  Appeal- : 
"  The  (  "oiii't,  coiisiderin^'  that  thei'e  is  no  erroi'  in  the  jud^irniit 
"  appealed  fi'oiii  reiideied  Ity   the   Su[)erior   Court   for   ly.iwer 
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'■  ( 'aiiaila,  sittiiin' at  Moiitival,  iii  tlir  district  ut'  Muiitrrul,  un 
"  tlii'  twi'iity-t'uui'tli  day  ut'  Fflnniary,  1S()2.  sa\c  and  oxccpt 
'•  in  thc  partie'nlarsmn  of  iiiunry  and  umlcr  tlie  cunsidcratiuns 
liciv'inat'ti'v  iiu'ntioïK'il  dutli  atlirni  thc  siiid  judynicnt,  save  as 
t'ulluws:  ( 'unsidciMii!^  tliat  certain  re))aii's  iv(iuiivd  to  lie  doue 
tu  thc  cath('(h'al  causcd  hy  thc  sinkinn'  ut'  thc  tovvcr  tlicrcuf, 
wcrc  iindci"  (h'scnssiun  lictwccn  tlic  ])artics,  Init  wcrc  Ky  iaw 
and  liy  tiic  stipnhitiuns  of  tlic  cuiiti'act  hctwccn  Dcfcndant 
Apjicllant,  at  tlic  char^'c  and  risks  uf  Appcllant,  and  whu  was 
thcrcliy  liaMc  tuniakc  and  cuinplitc  thc  sanic  at  uwn  cust  and 
cxpciisc  :  t'unsidcriiiL;-  tliat  thc  laiildiiij;'  and  finance  cunuuittcc 
fur  thc  crcctiun  uf  thccathcilral,  actin;^'  un  lichalt"  of  J)cfendant, 
hc  licinu'  oiie  uf  tliciii,  liy  way  ut*  cunipruiiiisc  hctwccn  thc 
parties  witli  tlic  vicw  tu  avuid  altercation  with  Appcllant,  and 
tu  prevcnt  dclay  in  tho  i:sc  of  thc  cathedral,  and  acting  iinder 
tl.  distinct  inipressit)n  ami  helii't'  tVuni  thc  rcp]'csentati(nis  of 
Appcllant,  and  of  tlu'  architect  ciiiployed  under  the  terin.s 
of  thc  coiitract,  as  to  thc  liir.itcd  aiiionnt  of  the  costs  of  tlie 
rc|)airs,  not  to  cxcccd  four  hnndrcd  dollars,  wci'c  willinc;  to 
diuw  to  A])[)(dlant  thc  said  snni,  for  thc  said  repairs  to  be 
Iliade  h\'  liiiii  and  coiisidcrinLi;  tliat  the  conmiittee,  actincf  as 
aforesaid,  and  under  thc  saiil  impression  and  helicf,  did,  l>y 
their  re.solution,  dated  thc  twenty-fourth  day  of  August  iSôi). 
allow  said  repairs  to  lie  charged  hy  Appcllant  as  extra  works. 
This  court  doth  allow  to  Appcllant  the  suni  of  foui'  hundrod 
dollai's,  to  l)c  hy  Iniii  charn'cd  as  and  for  extra  Works,  and  to 
tliat  extcnt  doth  l'cforin  the  said  judi^anciit  of  thc  Su])erior 
Oau't,  sittiiiu'  at  Montréal,  on  thc  twenty-fourth  day  of  Fehrn- 
ai-y,  1N()2,  and  doth  i-cforni  the  jud^'uient  in  thc  particular 
aforesaid,  thei'cliy  inaking  thc  halancc  upou  the  conti'act  due 
as  and  for  extra  work,after  déduction  thercfrom  of  the  charités 
for  insurance  as  in  the  juilçjment  set  ont,  the  suiu  of  S2r25.;{G 
leavin^  the  sanic  sulijcct  to  coini)ensation  as  in  and  liy  the 
judt^iiicnt  is  lucntioacd  and  ordered,  (the  honorable  Mr.  Justice 
Mekkditii,  dissentinç;'  as  to  the  aniount  allowcd  to  Wardlc  for 
work  tioneby  hini  in  ])ursuance  of  the  ivsolutiun  oi  the  twen- 
ty  fourtii  day  of  Aui;'ust,  IcSôl),  herein  liefore  nicntioncil.) 

In  pursiiancc  of  thc  order  of  the  court  of  thc  "24111  y\^ 
l"\-bi'uarv,  bS(i2,  experts  weic  ap[)uinted.  whu  niadc  a  rcjiort 
(aftei'wards  set  aside  for  irrcç'ularity  )  of  thc  aiiiuunt  incurred 
t«»  rcjiair  thc  damage  lo  tlic  building,  and  ultiniatcly,  on  thc 
2bst  of  February,  bSô7,  otlier  exp,  '-ts  liaving  bccn  apjiointcd, 
thc  tina!  l'cport  of  experts  of  the  cost  of  repair  was  made  and 
honittlogatcd  by  tlie  coui't  estimating  the  cost  at  an  amuunt 
niuch  in  excess  of  thc  alliaient  lialance  of  :52,1!)5..'J()  fuiiiiil 
due  tu  Ai)iiellant,  \i/..,  S21),s7.j  (ur  about  .t7,ôOO>  plus  !L'1\V1  Ns. 
f*d.  alrcaily  cx]icndcd  liy   Kcsjiondcnt  in    rc,  "Iriiig  tluce  liut- 
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tressi's  (»t'  tlic  tourr.  Ai'tcrwnrds,  ou  tlu-  lltli  ot'  Ain'il.  IS(;7 
tlic  SupL'i'ior  Ci)ui-t,  Mr.  .lusticr  HF:irriii:i,(»T  pj-csiilinL;'  l;;i\i 
JikIlTI lient.  liuMiiii;'  tlir  ullowuiR'c  ot'  S2,l  !•.")..'>()  ci  mipi-iisati'il  niiil 
l'Xtiiiy'iiislird  liy  thr  l'.stiiiifitcil  {liiiuau'f  dt"  S2!I,n7").  aiiii  .11-- 
inissiiit;-  l'hiintiti  s  actiim  witl»  costs.  Froiii  tlii.s  jiulLiiiiriit  Appt  1- 
laiit  appi'uli'd.  on  tln'  incrit.s,  to  tlic  Cmirt  of  (^>iiftii  >  liiMidi 
witli  il  vicw"  dt"  raisiiin' thc  wliolc  case  lict'in'c  tlir  c(airt.  and  un 
tlic  !ttli  ot'  I  )cocnili.ir,  lS(iS.  tliat  court  coii.sistiiiL;'  of|)r\.\i,. 
C'i  ,Cau()N,  HAi)(!LEV,aiid  1  )if r M Moxi), .).!.,(  .Ml-,  .lu.sticr  <  'auhn 
(li.s.scntiii<f  )  c'ontirincd  thc  judniDcut  oi'  tlic  Su])crioi'  (  "ourt. 
Heri'  tollow  tlic  rciiiarks  of  thc  ju<li;csoi"  thc  ('«airtof  <^)iiri  n - 
Bciich  in  rciidciini.;'  tliat  judynicnt  : 

DUVAI,,  C'ii.-.l.,  siiid  tlifit,  in  con.sc(picncc  of  thc  jn<lL;i,iiiir 
iilready  rciidcr<'il  hy  tlii.s  coui't,  it  was  iinncccssary  to  l'iitii' 
into  ilctail  .>t"  thc  rcasons  whicli  intluciiccd  thc  court  to  contiric 
thc  jud<;nicnt  appcalcd  froiii.  No  douht  it  was  a  vcry  haid 
case  t'or  Appellent,  wlio  was  ])rovcd  to  havc  donc  his  woik  in  tin 
bcst  style,  hut.  howcvcr  liarsh  thc  law  niight  hc  in  luakini: 
thc  huildci-  liahli'  uiider  thc  circunistances  of  this  case,  tin 
court  was  ncvcrtlilcss  hound  to  ailniinistci'  thc  law  as  the\- 
fouiid  it 

CaI{oN',  .].,  disscntcd,  ami  spokc  as  t'ollows  :  Appel  (hi  julii- 
nicnt  de  la  Cour  Supéricuic,  à  M(jntréal  (  l'.EItTllKl.o'l,  .ln;^vi, 
17  avril,  ISliT,  lionioloL,niant  le  rapport  des  cx[)crts  jiroduit  !•■ 
22  tV'Vi'ici-,  |.Sii7,  en  exécution  du  juc'cniciit  delà  (  "oui' d'Appfl 
du  4  Juin,  I  .'St)4,  coidirniant  celui  de  la  (  'our  Sup(''rieure  (Smith, 
Juge),  Montréal  le  24  tevrici-,  IS(I2.  Inaction  <|ui  a,  donm''  li'U 
à  tous  ces  juu'eiiiciits  était  ])ar  l'Appelant  Wardlc,  contre  l'Iii- 
tinié  rc|H'ésentant  un  coiiiiti'  de  nicnilprcs  de  l'i^elise  Anylicanc 
à  Montré-al,  chari;i''  de  faire  construire  une  (\yiise  y  situi'i'. 
noniniée  Thc  Clirlst  Clnirc/i  Cdf/icdnd,  Ai>\\t  rAp[)c]ant  é'tait 
rcntrcprcncui",  suivant  contrat.  L'action  é'tait  port(''c  ]ii>ui' 
.£.■)()()().  JjH  dé'fciisc'  est  très  détaillée.  La  .seule  question  innior- 
tante  soulevée  par  les  prétentions  rc.spcctiv(  s  des  ]iai'ties  e>t 
de  savoir,  "  si,  sous  les  circonstances  étahlics  dans  la  cause,  tant 
par  les  actc.s  et  coiiti'ats  judduits  et  pi-ou\és,i|Uc  ])ar  les  autres 
preuves,  l'Appelant  est  respon.salilc  de  rafiai.sscnient  (si i,l,-i  inj  i 
survenu  à  la  toui'  et  au  clocher  de  la  dite  éelise.  après  sa  cons- 
truction, et  «les  doinniai^cs  (pli  en  sont  résultés.  Si  l'Appelant 
est  rcspon.sahle,  la  sonniie  (pli  lui  rcxieiit  pour  les  causes 
mentionnées  en  son  action,  fixée  assez  corrcctciucut  [iroliahle- 
ineiit,  par  le  jun'cincnt  dont  est  appel  niciitioniK''  [)lus  haut 
(4  juin  IN(»4).  à  S21!*."3.-'}(i  est  lieaucou[i  i)lus  (pie  compensée  jiar 
les  doiiunacfes  causés  à  l'Intinié  ]iar  .suite  de  l'atraissenieiit  (pi  a 
épi*ou\  i' la  hâtisse,  lesipiels  .sont  cstiiiK's  à  la  soiiinie  de  S2n.<)i") 
et  ))lus  par  le  rapport  d'e.\{)ercs  hoiiiolomié  par  le  jun'eineiii 
dont  est  a))pel.  Si,  au   contraire,  l'appelant   n'était  [las  respoii- 
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salilc,  il  lui  serait  ilû  S21!iô.:}(i  (|ui  lui  sont  allom'L's,  par  le 
juncniciit  «le  la  Cittir  irA])[)el  du  4  juin,  iM(i4,  le(pifl  poiu' cette 
partie  du  inoins,  et  ])(iur  tmites  les  dillicultés  soulevées  dans  la 
cause  (piaiit  aux  (piestions  de  ce  (pii  pouvait  être  dû  sur  1<' 
contrat,  <loit  être  regardé  connue  final  et  mettant  tin  à  touti's 
contestations,  (piaiit  à  la  qualité  et  à  la  ([iiantité  de  la  pierre 
fournie  et  livrée,  et  ijuant  à  la  manière  de  la  mesurer;  (piant 
aux  (lommaees  résultés  de  la  mauvaise  ipialitt',  (piant  aux 
additions  et  l'xtras  faits  et  réclani<îs  ])ar  rApjielaiit,  tout  (-ela 
a.  été  ré^'lé  détinitivetiient  par  le  juL;-ement  de  la  Cour  il'Appel 
susdit,  et  il  serait  oiseux  «l'y  revenir,  <|tioi(pie  l'on  en  ait  parli' 
loiieuenieiit  lors  de  raiiditioii  du  pi(''sent  appel  dans  le  terme 
dernier.  Kn  rt'féraiit  à  ce  jugement,  l'on  trou\era  (pie  cidui  de  la 
( 'our  Sup(''rieure,  d(ait  il  était  a])])el  ("24  février  lMi2)  e.st  con- 
tirmé,  excepté  (piant  à  la  somme  de  S4()()  ajout(''e  ;icelle(|ui,  ))ar 
le  .su^.dit  jun'eiiieiit,  a\  ait  été  accordée  à  rA])pclant,  tout  eu  lais- 
sant cette  somme  sujette  à  la  conqx  ii.sation  admise  et])i'0uvée  en 
la  ('(Uir  Sii]ierieure,  pour  étaMir  laipielje,  l'experti.se  y  men- 
tion ik'^c  avait  ét(''  ordonnée,  cet  te  expertise  n'étant  nullement  dé- 
ianL;(M'  par  la  Cour  d'A[)pei.Si  telle  est  la  portée  du  juf;-emeiit  du 
4  juin,  lS(i4,  il  seniltlerait  (pie  toute  la  ctjiitostatioii  dans  la  ])ré- 
seiite  iii' tance  ^c  lioriie  à  savoir  si  le  rajiport  (pi'oiit  fait  les 
exl)ert^  iroinmés  jiar  le  ju^'emeiit  du  24  février  l.St)2,  et  men- 
tionné plus  liant,  est  bon  et  \alal)le  et  (k)it  êtr(.'  approuvé, 
comme  il  l'a  été  ])ar  le  jui;(d)ertlielot,  par  .son  ju^'eiiient  (pli 
donne  lieu  au  présent  apptd.  il  pai'aitrait  ipi'après  le  ju^tiiieiit 
de  la  Cour  d'Ajipel.  tout  ce  (pli  ivstait  à  faire  par  la  Cour 
Suiiérieure  à  (]ui  le  do.ssier  était  renvoyé,  était  de  mettre  à 
■■x(;cutioii  la  partie  du'jun'ement  di;  24  février  l.S()2  (pai  (jrdiMi- 
iiait  rex])ertise,  afin  de  déterminer  le  montant  des  (lomman'es 
reconnus  exister  et  (pie  la  cour  reconnaissait  succeptilili's  d'être 
opposés  en  comjiensatioii  à  la  .somme  restée  due  à  l'Appelant. 
Si  cette  manière  de  voir  l'st  correcte,  la  C(jnsé([Uence  est  (pie 
la  (piestion  de  la  responsaliilité  de  l'Appelant  pour  les  dom- 
ma^vs  résult(''s  des  cau.ses  susmentionii(''es  a  été  comme  tout  le 
reste  réu'lée  di'^tinitiveiiieiit  jiar  le  dit  jiincment,  et  il  paraîtrait 
(pie  Ton  n'aurait  yias  dû  i-enouveler  des  discussions  ipii  étaient 
(levenues  oiseuses,  et  dont  la  cour  ne  pouvait  ))lus  prendre 
ci)nnaissaiice,  puiscpi'elle  les  axait  jugées  définitivement.  Il  est 
prol)al>le  (pie  ce  n'est  pas  ainsi  (pie  la  chose  a  ét(''  considérée 
par  les  ])arties,  ])uis(jue  la  cau.se  a  ('•t('',  tant  verh.ilenieiit  ([Ue 
]iar  écrit  ])laidée  sur  tous  les  points  de  même  (pi'elle  avait 
pu  l'être  lors  des  auditions  précédentes.  La  cour  ])arait  avoir 
('té  de  l'avis  des  ])arties  intéressées,  pui.s(pi'e!le  les  a  lai.ssées 
faire  sans  aucune  remar(pie.  Dans  la  ci-ainte  (pie  je  me 
trompe  dans  rapjiivciatioii  des  circonstances,  je  m'occupei'ai 
de  l'importante  nuestion  (\\\\  s'est  traitiie  dans  la  cavi^e  et  tjue 
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j'ai  pospc  plus  haut,  savoir:  "  Sons  les  oiiTonstanocs  pi-ouv/'cs 
et  rtalilii's,  rAp])('laiit  l'st-il  rcsponsaltlr  îles  (loiniiian'cs  i'i'>uitcs 
(le  i'atiîiisscim'iit  «le  la  toiii'  et  <lii  cloclifi' :*  ""  La  ('oui'  il'ApjMl 
uuiiiiiiiR'iiiciit,  et  It'Juii'»'  «If  la  Cnnv  S>i|i(''i'i('Ui'('  (Hii  a  l'rmhi  le 
Ju<;('nieiit,  ayant  dcridr  (pu-  l'Appelant  était  rcsponsalilc,  c'est 
avec  répui^^nnnce  (|Ue  je  me  ti'ouve  entn  tenir  une  opinion  con- 
traire, et,  ]K)ur  cette  raison,  et  aussi  parce  (pie  cette  ojiinioii, 
dans  le  cas  actuel  du  moins,  doit  éti-e  on  pure  perte,  puis(|u'elle 
ni^  peut  chanj^n-rle  juy'ement  rendu,  je  nu- contenterai  «l'exjuiser 
succinctement  les  raisons  (jui  me  font  croii'e  <pie  l'Appelant 
n'est  ]ias  res))onsal)lo,  et  ipie  le  jui^'enient  (pli  lui  impose  cette 
responsaliilit('' est  injuste  et  ilh'oaKet  (pie  son  action  aui'fdt  du 
('■tre  maintenue  et  jugement  rendu  en  sa  t'aveui- ]ionr  S21  !)."). .'îi;. 
J'admets  lii"n  distincti'iiien*'  (pie  l'entrejjreiieur,  m(''me  loi'siju  il 
agit  sous  la  surveillance  et  direction  d'un  architecte  choisi  pai' 
le  propriétaire',  et  dont,  ))ar  le  contrat  il  s'est  ohligv  de  sui\  ic 
les  ordres,  est  cependant  res]i()nsalilo  des  vices  du  sol  sur  lei|Uel 
il  C(jnstriiit,  et  peut  ('tre  condaïuné  soit  seul,  soit  solidairement 
avec  l'architecte  aux  dommages  qui  en  irsiilteiit  au  propri(''- 
taire.  J'admets  que  les  principes  («mis  dans  la  cause  de  lîi'owne 
et  Laurie  ('i  R.  J.  R.  Q.,  j).  27.)  sont  pai'l'aits,  tels  (pi'ap])li(pii''s 
aux  faits  dans  Cette  cause  et  que  le  jugement  du  iuge]).\^ 
est  ivmarquable  quant  à  la  clarté  et  la  logi(pie  avec  laipii  Ile 
il  a  été  rendu,  mais  les  principes  sur  les(|uels  il  est  hâsé  ne 
sont   nullement  aDolicahles   au   cas  d 
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étalilit  (pie  l'ouvrage  (pi'il  a  fait  est  au.ssi  l»ien  (pie  ])ossili|e, 
ce  n'est  ])as  à  cette  cause  ni  au  défaut  des  matériaux  enq)loyi''s 
(pie  l'affaissement  en  (piestion  peut  être  attrihué,  c'est  an 
vice  des  fondations  (pii  étaient  insutîi.santes  vu  la  qualité  du 
sol  -  >'i\ur]  la  construction  devait  être  faite.  (  )r,  les  fondations 
ont  «  t.  'aites  par  Browne  et  Watson,  en  vertu  d'un  contrat 
spi'rial  fait  entre  eux  et  l'Intimé  aïKpiel  rA))p(dant  n'avait 
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equel    a  ete   exécute,  .-^ans  niterveiition    aucune  d 


on- 


la  jiart  de  rAp]ielant.  sous    la    direction    et  surveillance    d'ui 
architecte  (Wells,  depuis  décédé),  choisi  par   1  Intimé,  ces  f 
dations  (lovant  être  exécutées  d'apr(''s  h  s  plans  et  .spéciticatioi 
mentionnées  au  contrat  et  suivant  les 
La  cl 


is 


or( 


Ires  de    rai'chitecti 


lo.se  s  est  passée  ainsi  (pie  convenue.    L'Intimé  a  ( 


te  tell 


ment  .sati.-ifait  de  la  manic-re  dont  ces  fondations  ont  été  faites 
par  Browne  et  Watson,  (pi'il  a  fait  avec  les  mêmes  un  autre 
contrat  par  le(|Uel  il  les  a  chargés  de  construire  sur  ces  fon- 
dations deux  ]»ieds  et  demi  de  mur  en  sus,  ce  (pli  a  aussi  eti' 
exécuté.  ( 'e  n'est  ipi'apivs  l'exécution  de  ces  deux  conti'ats 


(lUe 
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nue   a    tait  pulilier  ses  demandes  pour  soumissions  ]toui 


consti'uire  le  reste  de  la  hàtisse.y  compris  la  tour  et  le  clocher. 
C/otte  mani('i'e  do  pirociMler  n  iiidi(|Ueiînt-elle  pas  (pie  l'Appelante 
Considérait  cette  pai'tie  de  l'on \  rage  ttdleiiieiit  importante  '|u'il 
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\(iiil;nt  (Il  t'.iiiv  uni'  tàdn-  <-xpivssc  l't  itarticuliri'c,  sépai'»''i'  rt 
distincte  «lu  iistf,  îitiii  <|in-  l<iii  jiût  ciisuit'.  sans  (lan<4Ci',  (Tinvi- 
l(j  rt'stf  <!••  la  cun>tnieti<>ii.  Ottr-  iJi-t'-eaiuion  plus  ([u'onliiiaiii' 
l't  assez  sinmilière  i-tait  >ni-ti>iit  une  inlieation  ipie  tout  le 
soin  ni'cessaii'e  avait  été  jii'is  'juant  à  la  sutiisance  et  la  solidité 
(les  l'iindatioiis  faites  -ou^  '!<■  pai-eille>  firconstances,  I^es  sou- 
ini'-siiiiniaii'es  et  l'Aiipelaiit  n  ('taient  ils  pas  a))r(''s  cela  jus- 
titialiles  il  prendre  pour  a<lniis  (jue  Ion  pouvait  sans  danei'r 
e\(''euter  le  i)lan  pour  lequ'.'l  ils  contractaient  et  l'asseoir  sur  la 
fondation  pi'ati()uée  avec  tant  de  soin.  Ces  circonstances  nie 
pai'aisseiit  Justifier  la  pi-étenti(.)i  de  l'Appelant,  (juand  il  dit 
(|ue  les  précautions  pri-es  pur  I  IntiiiK-  exemptaient  l'Appelant 
de  roliiieation  (le  reiranjer  aux  l'ouflations  et  d'exaunner  la 
(|ualité  du  sol  et  IV-teudue  «pli  leur  avaient  ét('' (loiniée.  Il  avait 
raison  de  croire  f|Ue  t<-»u>  les  calculs  axaient  ('té  faits,  et  (pie 
l'on  aui'ait  pli-  en  mauvaise  paît  linterveiition  (|u'il  aurait 
voulu  l'aire  à  ce  -ujet.  Ce-  circoii>tances  extraordiiiaii-es  et 
e\Ce])tionnelles  différencient  noire  espi-ce  de  tous  les  piécédeiits 
(|Ue  l'on  a  citi'set  f|Ue  Ion  peut  citer  sur  le  sujet.  .Je  maintiens 
(pU' l'Apjielant  n  t'tait  pas  tenu  de  re;^arder  aux  fondations: 
il  pouvait  liàtir  dessus  en  toute  sûreté  ;  si  elles  n'étaient  pas 
sutlisantes,  comme  la  cho.se  est  const."  'e,  parce  ([u'elles  n'ont 
pas  été  faites  a.ssez  étjndues,  c'est  la  faute  de  l'Intimé  ou  de 
ceux  (|u"il  a  employés  pour  les  faire,  et  c'est  à  eux  (pi'il  doit 
s'adresser  pour  se  faire  in'lenmiser.  Autrement,  il  aurait  deux 
1  (Cours,  celui  contre  le  premier  entrepreneur  et  le  premier 
architecte,  et  un  autre  contJ'e  rA]ipelaiit  et  le  .secoii'l  architecte 
aïKjUel  il  était  tenu  "le  se  conf(jrmer.  Mais  in(lé]iendamment 
(les  faits  particulier-  «pli  viennent  d'être  énumérés  et  (pii  diffé- 
l'eiicient  cette  cau.-e  de  toute  autre  à  laiiuelle  l'on  puisse  référer, 
l'on  peut  poser  en  principii  'pie  le  propriétaire  (pii  emploie 
succe.s.sivemeiit  plusieurs  t-ntrepreneurs  piair  la  confection 
d'une  hâtisse,  ne  peut  hs  tenir  resjion.sahles  chacun  (pie  pour 
la  partie  de  l'ouvrau'e  ipi'il  a  exécuté.  Cette  ])roposition  est 
étalilie  par  iiomhre  'raut<'rit'''s  cit<''es  par  l'Appelant  et  plusieurs 
autres,  et  entre  autre.-  1  vol.  P"rem\ -Lii^ne\  ille, /M//.s/(^h(>/*  t/e.s 
liàfiiiKiifs,  n"  !)1.  02  :  3  NoUNcau  I)i''nisai  t.  vho  IhUimcDfs, 
p.  .Sl:>-]4.  Daprès  ces  autorités  et  pour  les  raisons  exposées 
plus  haut,  si  la  cour  n'est  jias  liée  pai'  les  jugements  déjà  ren- 
dus, je  suis  d'avi-  ipu-  le  jugement  devrait  être  réformé  et  le 
l)(''fendeiir  condamne  à  payer  à  lAppelant  la  somme  de  82l!l-'3. 
;5G  intérêt  et  depeii-.  Si  le  ju^jenK.nt  déjà  rendu  doit  restei',  je 
me  contenterai  d  exptj.ser  mes  raisons,  et  de  dire  (pie  si  j'avais 
f;  it  alors  paitie  de  la  cour  je  n'aurais  pas  concouru  dans  ce 
'  i^'eiiient.  < 'a  me  lais-eni  lihre  pour  l'avenir. 

l!AI>(il,E^■,  .1.:  Said    lie  liail   already  stated   lus  view   of  tlu- 
case,  on  the  occasion  of  tin-  previous  jud^MiK-nt  heine  rendered 
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Dui^MMON'I),  J.  :  Was  uimlilc  to  lie  prcsnit,  owiii;;-  tu  illii.  >*. 
but  lii' .sin'ti(!(l  tlic  jmli^iiicnt  (us  proNiilccl  liystatuti'i  uiiidi 
confiniiftl  tlie  judpiifnt  ap])t'.ilL'(l  t'roin  jinrcly  iunl  simi.lv 
Judyiiicnt  of  court  bi'low  'toiifiruied.  Fi-oni  tliis  judunifiit.  aiid 
upon  thc  lucrits  ot"  tlic  wliolf  casi',  tlic  ap])ral  was  Ipimii^rlit. 

Mr.    Horace  Li.ovi»,  (^  ('.,  and   Mr.  J.  M(»i{(;a.\  HnUAiu.. 

t'or  Appi'llant  :  Thc  (|Ut'sti()iis  i-aist-d  Ity  tliisiippi-al  iiiVdlvi-  tlir 

légal  oHt'ct,  \>y  thc   law  of   Luwi-i'  Cauaihi  ot"  î;  Imililini;  cnii- 

tract   entcrcd    iuto   hy   AppcUant  and   Kcspouilciit.  'l'hi-  twi. 

inatorial  points  are  :  Fii'st,  is  tlic  l)uildt'r,actinn'  uiidcr  thr  m-di  r-« 

of  thc   architoct    chos«-n    hy  his  (.■ni))loy('i',  under  such  ;i  cuii- 

tract  as   \va.s   entertMl   into   lierc,  liahk'  i*  Antl,  sccoiidlv.  sn\<- 

posing  hin»  to  be  so,  is  lu-  liablc  foi-  tlie  dcfcct   in  tlu-  foiinda- 

tions  niadc  by  a  former  liuilder  !*  Tlie  Works  eontiacttd  i',,y 

hâve  been  ])erfornied,  and,  witli    the  extras  occasioned   liv  th>- 

.sinking  of  the  Tower,  certified  and  ajijjroved  by  the  arehittct. 

The  contract  nuist  be   constructed  liy  the  law  of  Lowt-r  (  a- 

nada  and  though  the  Code  Civil  of  Lower  Canada  was  pa>-tii 

and    pronnilgated   since  the  date  of   the   eontract,  and  wniild 

iiot,  therefore,  be  the  rule  of  construction,  yet  as  the  enactnieiit> 

in  the  Lower  Canada  Co<le   rrgarding  building  con*^!'!\ets  an-. 

in  fact,  siniilar  to  those  of  the  Code  Civil  of  France,    which  is 

founded  on  the   Rnïniin  Liiv.\  Codex,  lib.  \'III,  tit.  xil,  No.  s; 

Domat,    Ciril   Latr^   B.    I,  tit.  4,  ss.  fS,  9,   the  law  inidfi-   that 

Code   is  applicable   to  the  prosent  case.  Art.    KiSN  of  thc ''n-/< 

Civil  is  declai'at<jry  of  the  exi.sting   law    of  Lowei-  Canada  :  it 

cnacts  that   "  Jf  a  building  peri.sh  in  whole   or  in  part  withiii 

ten  3'ears,  froni  a  defect  in  construction,  <>r  even  front  thc  uii- 

favourable  nature  (jf  the  gnnuul,  the  architect  superintcndiiig 

thc  work,  and  the  Vmildci-,  ai'e  jointlv  and  sivcrallv  liable  for 

the  loss."  This  enactnient  is  neai-ly   identical  with  art  17!»2i>f 

the  Code  Xa])oleon,  and  its  etfect  and    inter])i'ctation  wiil  l.c 

found  very  fullv  treate(l  of  in  the  notes  to  that  ai'tiele  b\-  .si- 

rey'.s  Conini.  on  the  Co<le  Napoléon,  art.  2270,  Toni   I,  p.  N4ô. 

Our  contention  is,  tliat  as  the  foundations    were  not  contract- 

od  for  or  executed  by  Apjtellant,  lie   is  not  lialile   in  respect  of 

any  fault  or  defect  in  their  exécution,  noi*  for   any  dtfcct  in 

the  condition  of  thc  soil   upon  which  thcy  wi'rc  built.   By  tlie 

French   law  the  conti'act  liinds  us   io  put  the  building  on  the 

foundations  as  they  stood,  and  thei'efore,  if,  as  it  turned  (  )ut.  thc 

foundations  were  faulty,  Appellant  was  not  liable  :  Pinait  and 

Aubry  v,  Tlilcvrif,  Cour  Royale  de  Paris,  bS4.").  Juannd  du  l'ii- 

1(1  [s,  Pt.  I,  p.  ï'ii)  :  (  )ach  v.  liDUssille  ;  Sirev,  Rfciwil  Gévc'r)il 

for  18G4,  Pt.  II,  p.  158  :  Bulla  v.  Firino,  Lr  Droit,  26th  of  F.- 

bruary,  1870  ;  Boileux,   Conim.  sui'  \v  Ct/dc  Ciril,  Tonic,  \'l 

pp.  187-189  ;  Lepage,  Lds  des  JJàtnnPîds,  Tome  II,  pp.  :iO.  40  ; 

exeept  whex*e  the  plaus  hâve  specitic  defects  ;    N'ille  de  Dijun. 
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V.  Ilc'rf'fi'is  Mmiff)  Il  :  ('uiii'  it«>yali' de  I)i)iin,  lOtli  (it'.liuum- 
ry.  IM<;.  In  tliis  cas--  tli«'  plans  iiml  ilrawinu's  dI' tln'  (J;'tlii- 
ilral  \Vfr<-  n<>t  mailt-  liy  Apprllant,  luit  l»y  *i"  iircliitrft  mi- 
]i|.iy.<l  l.y  Ji(sjM>n<l«-nt  :  tin-  aicliitfct.  not  Aiipcllant,  tlicivlnri-, 
is  lial'li-  t'ui  tlii- 'li'ffCt  :  Frcniy-LiL.'^nt'vilIc,  Liii'isl.  </'■•>  Hiih- 
hiriits,  Nos.  !tI-!»2:  l'..tlii.r,  tit".  Loiudjf  l't.  VIÏ.c.  2,*.  2.  TIh' 
]ias>a;.'«'  in  l'<»tlii<'f  is  l'xpi'osly  i-ftV'rn'<l  tu  liy  tlif  ('«Hliticat  imi 
< 'oniini>si(.nci-s  in  tln'ii- tuurtli   rrjiai't,  )>.  !Mi,    upnn  wliicli    ail. 


UJNS   of  tli<'    Lowtr    ("anaila    ("«ult 


is   Idunucil 


'V\ 


le    case    I  a 
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niait    Mini 


Aul 


IV  \ 


lut  ri-\-,   m 


tlic  ( 


H 


oiir  novaic  de 


ins, 


Util  uf  Januarv.  Is+Ô.  .Jean-.  <lu  l'alais,  l't.  I,  i>.  \'-V.\  is  in 
jM'int.  TlnT<-  Autiiy.  tlif  I'ru|>rirt<)r,  hroutilit  iin  actinii  aL;ainst 
tin-  Arc-liitfft  i'uur  ycar^  al'tt  r  tlir  wiaks  wi'It  tinislird.  It 
a|ij»«-artMl  Viy  the  fxpfiti-f  oidri'cil.  tliat  tlir  sinkini;'  or  L;i\  ini;' 
way  (affaisMintiit  )  ot"  tlu-  tiniluT  arose  tioin  tlu-  'niauvaisL' 
•  ii>|)i»siti<in  «If»  plan.»  ili-  ( 'liaijifiitc."  mihI  'riiiciry,  tlir  ("on- 
tractor.  was  limnirlit  intD  tlic  snit  liy  tlu-  ri(i]irifti>r,  wlio 
'Ifiiiaiiilt-il  a  joint  an<l  sivcral  comlcninatiiin  anainst  liini  ami 
tlh'  Ai-cliit»M-t.  Tlu-  (.'niitractor  plcadcd  tliat  lif  liad  xactty 
confiiinn  d  to  tin-  {dans  ot"   tlic    Aicliitct-t    l'inart.     'V\\r  Jnili;- 


iii'iit  li'ld  tlu-  Aivliit<ct  11 


-|pi  in>ililc,  imtw  ithsfaiidm^  lus  ( 


t"i  ]>i-i>v»-  tliat  tlii'  l'ioprirtor  had  intcitVicd  :  ilaïaiii;'  v.  Ta.x 


l'ari.-.  17tli  nf    Nw\  .ndicr,  1.n4!»:   J)all(i/.  / 


\ri-i_ii'  I 


I     ( 


If  iii'i'ii 


iH'cr 

ilr, 

/  i'oi- 


ISôO.  Pt.  I'..  1».  20(i;   (Hiiicl  V.  Lccl.-rc.   Cinisr'iJ   il'h'hil.  Siivy 


Rr 


il  (li'n^rnl  t'nr  JsôT.  l't.  !..  p.  77!*. ')tli  oi"  l''clii'nary,  1N.")7 


Anirrus  V.  .Jfiannc.  Dallo/,.  U 


iiiiijl  (il  iii'i'i 


iL  IN4N,  l't.  11.1).  ().">: 


Laiiil't-rt  s  (/asf.  dfcidtd  liv  thr  l'ai'liîiiiunt  il'  Aix,  li-'il.  oi' 
.May.  1740:  N.  uv.  Drnlzait.  T.mi.  111.,  pj).  :}12-;U-;.  Wc 
iiiaintain.  tin-ivfort'.  tliat  tlu-  wluilr  ot'  tlif  \V(a-k  donc  i.y  tlic 
Appcllant  11»  iiiL;'  tlic  snl.jcct  of  a  writtcn  contrait,  cxccnt- 
çd  in  strict  accordaïu-c  witli  siieli  contract.  and  dniy  ecititicd 
i'V  tlic  Aix-liitcct.  tlic  (  "oiitiactor.  Apjicllaiit,  is  exempt  t'rom 
ail  lial'ility  in  ropcet  of  tlic  dct"(  ctixf  t'oiuidatioiis,  and  tliat 
lie  cannot  lie  niailc  aiiswcialilc.  citlicr  aloiic,  or  jointly  witli 
tlic  Arcliitcct.  for  siuli  dcfccts.  Tlic  case  of  lîrown  \.  Laurie 
dccidcd  in    tlic   Supcrior   ('unit    at    .Miaitrcal.  and   on    appeal 


tlic  (/lairt   licl 


o\v.  and    w  u 


ndi'iit. 


It    i^ 


llo\Ve\er,  su 


tti- 


alcd  to  tliis  'rriliuii; 


licard  in  l>anc,  was  ivfcncd  ti 

ni»  doul't.  lie  rclicd  on   l.y   R 

cit  nt  to  say  tliat  tliat  case  was  not  ;ip]i 

and  lias  oiily  tlic  autliority.  if  aiiy.  of  tlie  Courts   in   Canada, 

and  is  ojien  to  rc\ic\v  :  it  is  al<o  < 

tlic  lial>ilit\   for  tlic   riirs  du   ■-(>/ 


-ervaiiji'  tliat  m    tliat   cast 


was  clearlv    raise( 


I    l.v   tl 


le 


jileadiiiirs.  wliicli  it  was  not  in  tlie  présent  case.  W'itli  le^ard 
t"  tlic  claiiii  in  l'csp.  et  of  tlic  Caeii  .stoiie,  and  defects  in  tliat 
supplied  liy  Kc^pondciit  to  Appcllant.  Aiipellant  ne\cr  aureed 


tliat  tlic   stone  njion 


th 


.•round   at    tlie   tinie  of  liis  teiider 


diould  Ih-  taken  ils  a  .saniplc  of  that  tu  lie   subbei|iK'ntly   deli- 


Il    l 


!  i 


frv 
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voi'c(l  to  liiiu  ;  finil  lie  couM  iiot.  lie  lirlil  liubli'  l'or  fuiy  ilanifii^c 
()(.-('iisi(iiii'(l  liy  tlif  liji'liuss  ut'  tlif  i.iic  lie  wîis  (•(iiii|i('ll((|  tu 
Use.  W'c  iimiiituin.  tliut  tlir  iiijuiv  tu  tlic  ( 'utlirdnil  nut  hiinn' 
caiiscil  liy  .\]i|M'II;nir  l'tit  n'snltiiiL;'  t'ruiii  tlic  suil,  |iliUiiiiiiL;. 
ruundîitiuiis.  i>y  Lad  i|imlit_v  ut'  stuiir,  t'ui-  wliicti  hc  was  imt 
)'cs]M>iisililc,  hc  was  .'iititlfil  tu  lie  paid  his  claiiii  l'ui'  n|),MiN 
l'cinlcifd  iii'fi'ssai-\-  liv  such  drt'cct,  (hnw  \>y  liiiii  iiiidcr  tlic 
aiitlmrity  ut'  lirspuiidciit  and  tliat  lif  was  ciititlcd  lu  cuiiiinii- 
satiuii  t'ur  luss  un  accunnt  ut'  tlic  danian'c  uccasiumd  1p\-  tlir 
dct'rctixr  iiaturr  n\'  tlic  t'uuiidatiuns. 

Sii-  |{.  l'alnirr,  (^».  ('..  and  Mi-.  11.  M.  l'.unipas,  l'ur  tli.'  ll.s- 
pundcnt:  lîy  thr  Canadian  Law,  a  I5uildrr  is  rcspunsililc  l'ur 
ail  di'l'icts  in  tlif  l'unn>latiuns  ami  mode  ul'  cunstructiuii  ut'  tlir 
liiiildini4S  cn'i-tfd  Ly  liini.  Tliis  lialiility  is  nut  rcniuvcd  liv 
tlir  t'act  ut'  lus  actiiii;-  undrr  tlic  ui'dcrs  of  an  Architict  uf 
lus  Enipluyri's  and  t'ulluwinii'  liis  plans.  Mis  lialàlity  cxtriids 
tu  tlii"  laiildini;'  un  insntlicicnt  t'uundatiun.s,  tlmn^li  niaijc  liy 
anutli<r  liuildfi' :  lîrinrn  \s.  Lunrtr;  Macdniuiltl  vs.  I)iir,,l 
(i);  W'iirdl''  vs.  lit  t/i  II  iir  {•2).  Tlirsc  cases  ari'  tlic  nilc  tur 
tlic  cuiistructiuii  ut'  .u't.  lOSS  uf  tlic  (Jiril  Coilc  af  L,,ii-fr 
i'ii iiiiilii.  That  article  i>  nut  idciitical  witli  Art.  171)2  ut'  tlic 
( 'l'dc  C'i\il,  tliuiich  t'unndcd  lai  it.  lîy  tlic  Code  Ci\il  tlic 
laiildiiic'  niust  lie  (■(instruit  i)  /iri.r  fuit,  and  tlic  lînildcr 
an<l  Architcct  arc  nut  niade  "  juintly  and  sevcrally  '  lial'lc, 
as  l>v    the   Iaiii-ci-  L'iiiunld   ('(kJc\    and  the  < 


luniics 


seeiii 


icir 


in   t'avuur  ut'  Appellant    ari'  tu   be  cxplaincd   liy  tl 
nut  lieinc-  cuntracts  at  a  tixcfl  priée,  and,  theret'orc,  nut  witli- 
in  the    Art.  l7!l-2   uf   the   Cudc,    luit    arc  loft   to   the  ei'ner.il 


a\v,   as  \va>  the  case  u 


th 


it'  I idchc  vs.  J\( maille,  Sii'cij,  Rcfiii'il  di'- 
iK'iHil.  lS(i4:  citcd  hy  A[)pcllant.  The  casB  oi'  Piihi.rt  et  J"- 
/'/■//  \s.  T/iicfi'i/  was  nut  licard  in  the  Cour  (!<•  ('dx^ation  and, 
tlieret'i)i'e,  nut  ui'  the  hichest  a.ithurity.  Against  the  autliuii- 
ties  citcd  t'ur  Appellant  upun  the  présent  Frencli  law,  the  iul- 
luwinu'  authurities  are  tu  he  set.  and,  we  sulmiit,  tlioy  clearly 
turn  tlic  seale  l'ailmn  \s.  liinny  Adiard,  Dallu/.,  Rccinil 
(ù'iu'iHiL  iN^i.").  Pt.  1.  p.  l-Sl.  Truplono-'s  Connu,  un  the  ("ode, 
Art.  1702.  Tuiiie  II.,  p.  !Mt;î.  sliuws  that  the  lînihlcr's  respoiisi- 
hility  is  nut  rcniuved  eveii  hy  .uiviiig  notice  tu  the  employer 
of  the  danm'i'.  and  that  he  niiist  not  comply  with  his  eiii- 
])luycr  s  rcfpie.st  :  Michel  \s.  J^icdcrac/if  \'s.  l'illc  de  Rcu  iws, 
Dalloz,  Ixi'ciit'il  (iéiiénd  for  iNoO.  Pt.  !..  ]>.  lOô,  a  ilecision  of 
the  C'onr  de  Cas.satiun.  atlirniinc' that  uf  the  (.'onr  Kuyale,  aiid 
showinc-  that  the  lîuililer  is  rcspuiisilile,  thouç'h  he  he  nnder 
tlii'  ali.solnte  ccaitrol  uf  an  Arcliitect,  su  also  (îcirot  vs.  Jicon- 

(I)  u  !..  V.  H.,  ]).  31  (.t  s. F.,  ji.  44. 
(•2)  s  L.  C.  .1.,  p.  •2s\t,  et  .supià.  11.  i-2'.i. 
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»7j».  Dalloz.  lîccucU  déni' val  l'or  lsl.2.  l't.  II.,  p.  ÔO  :  au'l  Lnriix 
'vs.  JH'fot.  Dalluz,  l!,rin  11  fu'in'nil  t'i.r  iStJ.S,  l'.  II..  p.  ItlO.  It  lins 
'vt-ii  »'V«'ii  -«aiil  rliat  tlir  HuiMcr  caiiiiot,  liy  su  stipulatiiiL;-  in  lii> 
(•••iitnu-t.  rclicvi'  liiinscll'  u|'  lus  rcspoiisiltility  :  'rr<'[>l'>n'_'.  'l'uni. 
II.,  i».  !'!t:j.  Tlir  Krciicli  law  lirlnrc  tlir  (\n\i'  Nap.iI.MM  is,  if 
|«.>m1«1<-.  still  nmiT  sti'onnly  uyainst  .\p|irllant  :  l!<'uri<>n.  ''.<«'- 
t,i4i,f'ih  J'iiris,  \À\.  \'I.,  tit.  2,  cil.  II.  niitrS;  FfriitT.  (Jran'l 
l'.mioiin  (/<  J'aris,  'i'om.  I.,  p.  (iS-l-.  No  jil,  tit.  "  /'»•<.«(»•/•«/»'♦»</«."" 
Alt.  11:5:  Dcni.sart  (  1771  ), 'i'om.  I.,  m-ho  ■  linfi, ,>>))/■•<."  Art. 
lu.  11.12:  tiif  lattcr  niakiu--  itclcar,  tliat  tli.-  liniMi-r  was 
imt  r«-licvi'(l  liy  t'ojlowini;'  plan.s  and  il('sit;'ns  as  is  als«»  clcar 
fn,>iii  Nuv.  Ddiisait,  Toni.  III.,  p.  ;{|  4.  and  Miilin.  lù-p.  >;  ,-f>,> 
li'it'i liii'itis,"  ss.  (i  and  7.  'l'iiis  last  autliurity  i'.\pri's>ly  >ays. 
tliat  tlx.'  iJuiMn-  islialilc  l'or  tlu' l'ailurc  ol' tlit' l"oundati<'ii- and 
Troploiiif.  (•(inniirntinn'  on  Art.  17!(2  ot'  tlir  Code  Xa|)<>lci.n.  is 
t"   iIr-  sanic  rH'cct.    In  tlii'  passa^T  citrd  liy    tlif  Appfllant's 

•  '««unstd  iVoiii  l'otliicr,  lie  is  not  dcalinu'  spcciîdly  witli  liuil- 
diii:r  conti'acts.  In  Lanilurts  case,  N'oiiv.  Diiii-^art.  T-ni.  III. 
p.  ll.">.  nlicd  upon  liy  Ap]ii'llant,  a  ^nai'anty  is  ri'n>L;nizi-d  ni' 
a  wi.k'v  kind  on  tlu-  [)art  ot'  tlic  laiildcr  tl  an  iinrc  n-sponsi- 
l'ility  for  his  own  di'pai'tuicnt  ol'  work.  In  liroH-n  v>.  Liiurir 
1 1  lit  was  lield  that  tlic  llnildcr  is  i-csponsihlc  t'urtln-  V)<;s<Jii 
>••/.  a]tlioui;h  lii'  lie  liound  liy  lus  contiai't  to  t'ollow  i-t-rtain 
plan.s  and  sjircitications  umlrr  tlic  dircctiun  ol'  an  Arcliitcct 
•■iiiploycd  liy  tlic  ))i'oprictor.  'L'iiat  case  is  on  ail  t'i)Ur>  witli 
tlii>  &vs<-,  and  \irtnally  décides  tliis  a]ipcal.  Ail  thc  autli<iritii>, 
l««tli  *>n  tlu'  old  Frcncli  law,  as  wcll  as  tlie  (lecisions  t.n  tlic 
•"•"k-  Civil  are  collected  and  coninicnted  on  in  tlic  tw<>  scvei-al 
r'-jxirts  ol'  tliat  case,  and  it  is  cci'tainly  no  olijcctiou  tliat  it 
wa>  not  appcaled  to  tliis  CA)urt.  Tlu-  last  décision  of  tlic  case 
in  1>.")4  was  liy  thc  Court  in  Ixtnc,  on  appeal  t'roni  the  Supt-- 
rior  (/nurt  at  Montréal.  Tt'  thc  oliliyation  to  answcr  f< >r  the 
t'«>un<iations  is  a  necessary  part  ol' thc  ohlination  ti>  warrant 
tht-  >taliility  ol'  thc  hnildin<;',  liow  can  a  di>tinction  l'«-  niade 
l<t-tw«-c)i  a  IJnilder  laiildiiiL;'  on  his  own  l'onniiations.  and  a 
Huilder  hnildiiiL;-  on  thc  l'oundation  niadc  hy  annthir  lUiiMcr  :■ 
An«l  if  i  Uuildei'  is  not  rclie\cd  liy  l'oljow  iiii^' thc  dinetions  of 
tlii-  Arcliitect,  how  can  lie  lie  iilieved  hy  the  fact  that  the 
f-'Uiidations  wci-c  alrea<ly  laid  froiii  the  duty  of  e.Naininin;^ 
tli«-iii,  <ir  i\(ii  liy  the  fact,  if  that  was  thc  fact  hcrc.  that  lî-s- 
|">ii«l<'jit  was  satislied    with  thc  foundations.    'l'in'  coditicatinn 

•  "••niiiii>sicaiers  for  Lower  Canada  rcfci-  in  their  fnurth  Kfpurt 
p.  !'!•.  ait.  7(i.  in  tlicii'  oi'ieinal  di'aft  of  Art.  IdSN  of  tlu-  C"de. 
i"  I>oniat.  Pxairjon,  and  liroirn  \  s.  Liniri'',  and  that  référence 
>hows  that  lir<ni-,i  vs.    Laiirii'  was  considered  e'ood  law.    The 
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clfiiit'iit  of  ])nlilic  pulicy  is  iiot  tu  \»'  lost  sii^lit  ot'.  Tlic  liiiil- 
fliiii;' coiitiac'ti'd  l'or  luis  iit'Vcr  Itccu  )U'ct'|itci|  liy  tin-  l{i>|ii,ii- 
(Iciit,  s(i  îis  to  ciititlf  Appcllfint  uiultT  tlic  tenus  ut'  tlic  (■(,ii- 
tiact  to  |iii\'iiirnt  ol"  tlic  Iiiilaiicr  (luit  iimy  •><'  <iiii'  U>  liiin 

Tlieir  Loii|slii|»s  itscr\ cil  jiKl^riiiciit  wiiicli  wus  iiow  pio- 
nounccd  l.y  Sii!  .Ioski'ii  Nai'ikk. 

Tliis  Wiis  fin  ii|'])('!il  tViiiii  tlic  jinlL,nm'iit  of  tlii'  ('ouft  ut 
(^)uci'ii's  lîriK'li  i>l  liiiwcr  t'anîulii,  at  Mniitrcal,  iii  an  actinn 
tliat  ar  )S('  (Hit  ot"  a  cinitiai-t  l'or  lniiMiiiif  thc  iicw  catlicilial 
cluircli  of  tliat  city.  A  tiiiaiioi'  aiul  liuiMiiiL'"  ('oiiiiiiittfc,  oi' 
wliic'Ii  H»'s])(>i.(li'iit  was  a  nu  iiilicr,  liaviiiir  liccii  iliily  a]t|i(iiiit((l, 
Wills,  of  Nc\\- -^'ol•k,  an  arcliittct,  was  instiuctcil  liy  tlnin,  in 
Fi'ltfuivry  i'VôT.to  |)i-('|)ar('  ]»lansaiiil  «liawin^^s  foi- thc  ci'fction 
of  tlic  (' itl)c(l:al  anil  tlic  cxcciition  of  tlic  woiks  tlicrcof,  incln- 
si\c   oi    t''c  fiiiiinlations   ami    Works  tlicrcto   l'clatin^:'.   'l'iicsi' 


])laiis  l.avi'.i',;  'iccii  prcparcd  and  a|i|irovcd,  IJrowii  and  Wat 


son. 


I.iiild 
siti 


cl'S, 


oiitrcal,  wcic   cni|>ioyci|  to  dii;'   trial  ])its   in  tli 


t'  !   for  tlic    |>ro|)oscd  catlicdral.  for  tli 


I  ai  ri  Mise 


tcstiii^f  t;i  cliaractcr  and  Htncss  of  tlic  soil.  Tlic  cliary-cs  for 
tliis  work  wcrc  ccrtificil  hy  Wills,  and  paid  liy  tlic  (•«aiiini'tcc 
Wills  liaviiin'  dic(|.  Tlioinas  S.  Scott,  of  Montréal,  on  tlie  l^îMli 
A]iril,  IN.")?,  was  appointcd  liy  tlic  coiniiiittcc  as  tlicir  arcliitcct. 
on  tlic  nndcrstamlinjj;  tliixt  thc  plans  and  designs  of  Wills 
wcrc  to  licstrictly  followi-d  and  adlicrcd  to.  and  tliat  ail  otlnr 
ncccssary  ])laiis  wcrc  to  lie  niadc  and  jiropcrly  prepared  liy 
Scott  hiiiisclf.  IJrowii  and  Watson  havinir  niadc  a  tcndcr.  wliicli 
was  acceptcd,  for  thc  éxecution  of  the  work  of  the  fonndatiun. 
a  fin-mal  ai^n'ccinciit  was  cntcrcd  into  and  dnly  executed  on 
thc  7th  of  .Inly,  isôti,  hy  lîrown  and  Watson,  and  also  liy 
Kcsponih'iit.  It  was  ai^rccd  tliat  thc  work  was  to  hc  (jone 
accordini,''  to  thc  plans  or  drawiiie-s  tlicrcof  niadc  liy  Will-, 
and  in  strict  coiiforinity  with  spccilicatioiis  tlicrcinito  aniiexed 
and  iiinde  part  of  the  contract.  Thc  document  containinif  thcse 
was  headcd,  "  Spcciticati<ais  of  cxeavators'  and  masons'  work 
reipiired  to  lie  donc,  and  materials  fui-nishcd.  for  thc  foundation 
walls  of  Christ  (Mnn  cil  ('athcdral,  Moiitrcal  accoriliiiL;  tn  plans 
])repfircd  liy  thc  latc  l-^-ank  Wills, arcliitcct."  Itwas  si^iied  hy 
Thomas  S.  Scott,  arcliitcct,  and  licars  date  in  May,  |.S.")7.  Tlu- 
work  so  nndertaken  was  compictcd  hy  Rrown  and  Watson.  in 
jiccia-tlancc  with  tlieir  contract,  and  was  dclivcrcd  up  to  thc 
coinmittee,  who  acceptcd  and  paid  for  it,  Thc  coinniittec  iicxt 
proceeded  to  adxertisc  for  tcinlcrs,  "  for  thc  érection  of  thc 
catlicdral,'  and  aiiiioiinccd  that   pians  and  spcciticatioiis  coiil 


•1!  at  Scott 's  Otlicc,  It 


was  s( 


t  l'ortll  in  oiK    of  thèse    ■  The 


wliole    wiak  executed    on  arca    lloor  to  he   takcii  as  it  stands, 
and  allowi-d  for.  '  The  tcndcr  .sent  in  liy  tlie  Apjicllant  wa> 
follows  :  '•  i  will  undcrtaki'  to  jnoviilc  ail  labour  and  mater 


as 


un 
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rciiuiiffl,  ami  lniiM  ("liri-^t  ('liurcli  < 'atln'ilnil  juvoidiuLT  to  tlir 
tliawiii^f-  and  spccilit-atinii  .siijtplif'l  \<\  v<nii- aicliitcct  (Scott) 
tor  t;.*{(), ()()(>.  'riic  nliovr  aiiiDiiiit  iiu'liults  woik  aircaily  dniif 
in  f'oinidatii'ns,  w  liicli  I  valut- at  €1.7"i<>.  AKn  for  tillini;  ii]i 
and  nialsin^  y-ood  i^iound  lound  laiildin^  to  tli»-  Icvrl  ^ivcn, 
antl  IfVfllinj;'  LCi<>iiiid  in  liax  imnt  story  a>  dfscril"-»!,  fstiniatid 
lit  C2.")().  'l'Iii'  wastc  in  convertinL;  (  "at-n  stian-,  I  calcidatr  at 
l-7tli,or  1 4^,  |)ri- cent.  (  SiiTin-d.  )  '  W,  WaHDI.K."  'i'iii'^  tcndri' 
was  dutr<|  •jIlKli  .luly.  I>>")7.  and  was  accf|iti'd  on  tlic  .")tli 
Auffust,  snlijtct  to  cii-tain  nioditications  ;  and.  on  tlic  l')tli 
Ani^ust,  ISôT,  tln'  tinal  contiact  t'or  tln'  laiildinn'  ol'  tlic  catlii'- 
dral  was  dniy  cxtfutt'd  \>y  Apindlant  and  Hcspondrnt.  Tlic 
t'oinicr  nndtrtook  to  cxccntc  in  h  proju'r,  sulistantial,  and 
\voi-l<nianliI<t'  nianner.  and  of  tin-  Ix-st  nnd  niost  a])]»i-o\id 
niatt  riais  ot"  tlitir  sfvt'ral  i<inds.  '"  tin-  wlioli-  and  cvfiy  part 
ot*  tlic  \V(trks  r('i|uircil  to  lif  donc  and  ri<|nisit<'  and  ntccssaiy 
to  lie  donc,  in  crcctiiiy'.  laiililin^'.  and  coniplftinj^  tlic  Christ 
Clnn'cli  Catlirdral.  to  hc  crtctrclon  a  loi  ot"  i; round  sitiiatrand 
licinu-  at  tlic  c'orni'idf  St.  (  "atlii-rinc  Strt'it,  l  nion  A\<inic, 
iind  IJnivcrsity  .strt'ct,  in  tiic  siiid  city  of  Montrcal.  aecordinj;' 
to  tlic  ])Ians  or  drawini^s  tlicitof.  madi-  liy  Tlionias  S.  Scott, 
arcliitcct,  and  in  .sti'ict  conforniity  witli  tlic  spceitications  tlicrc- 
nnto  anncxcd,  and  forniin<:  ]>art  and  parccl  of  tlic  [U'cscnt 
contnu't,  and  also  in  oonforinity  witli  sucli  <lcsci'i]>tions  and 
dctails    us  iiiay  lie    fuinislird  to    tln'    said   contractor    duriiiL;' 


tli 


)r<  )<ri'i'ss   (  ) 


f   th 


\\d 


iks    l»v    tic    arcliitcct. 


le    ncxt 


clause  in  tlic  contiact  providccl  tliat  tlie  woi-ks  tliereliy 
undcrtakeii  sliould  lie  coninienced.  prosecuted,  and  coinplcted 
under  tlie  supcrinti-ndciice  of  tin-  ^aid  Tliomas  S.  Scott,  and 
tt»  liis  cntire  approval.  It  \va^  also  pro\  ided  tliat,  froni  tlie 
coiiinienceiiient  of  tlie  sai<l  work^  until  tlieir  tinal  coiiijiletion, 
dclivcry  and  acccptancc,  tlie  can-  of  tlie  saine,  and  wliatcvcr 
appcrtaincil  or  l>elonifed  tliercto,  should  lie  with  tlic  said  con- 
tractoi"  ;  and  tlie  said  party  of  tlie  second  part  sliould  not  lie 
accoiuitalilc  for  any  ])art  of  tlie  said  Works  iw  any  niatei'ials 
or  aiiytliine-  connectcil  tlu'iewitli.  wlùcli  niinlit  liappen  to  l.c 
lost,  .stolcn,  Ituriit,  <lainai,oiI,  or  d«'stroved  in  anv  niaiiiier  liow- 
soevcr.  And  in  case  of  tlie  likf  occinrin^T  durinc'  tlie  pro^n  ss 
of,  or  liefore  tlie  tinal  coniplition.  deli\cry  an<l  acceptance  of 
thc  .said  Works,  tlic  .saiil  contractor  should.  and  lie  did  thereliy 
enj^aec  to  repair  and  replace  such  part  of  tlie  said  Works  as 
niijflit  happcn  to  Itc  lost,  .stohn,  lairnt.  «lamai^ed,  or  destroyed, 
at  lus  own  cxpcnsc  and  costs.  and  to  tlie  cntire  exonération 
of  thc  .said  party  of  tlie  .second  part  (the  Hcspondcnt).  It  was 
further  aj^recd  tliat  thc  contractor  should,  at  liis  own  cost  and 
char<.jes,  provide  ail  niaterials  reipuicd,  save  ami  exccpt  thc 
Cacn  stonc  which  was  to  lie  furnished  hy  thc  Hcispondcnts,  as 
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w 
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set  l'drtli  il)  tli«'  -.])ccific!iti<>iis.    At'tcr  smni'  utlicr  |ii"(i\  i'^inux  tu 
wliicli  it  i>  Mot  iic<-c.-.siii-y  ti)  !•<  rrr  iuhit  juirticnlarly.  tlnii'  \\:i- 

tllf    inlldwillir    clallM'  :    "   'l'Ilc   J)nsc|lt     Cnlltlfict   Jllnl     il^ri  rl|,i  in 

is  tliiis  iim<l*-  iiii<l  l'iiti  ri'<l  iiito   t'i>r  ami  in  cuiisidn-atin))  i<ï  tii> 

liri( r  >\u\\  (if  t!."{().  lOO.,  vVc.  wliicli  suiii  tlic  said  ]pai-ty  uï  tin 

M'ciiii'l  ]>art  ilutli  liiicliy  promise.  Iiiii<l  ami  olilin'i' liiiiiscH",  iVc. 
to  wi'll  ami  tiiily  pay  to  tlif  sai<l  W'alti  r  Warillr,"  'j'iiis  in 
cliulcil  tlic  aiiinunt  ot"  Aii]M'llaiit'.s  cstimatt'  nt'  tlic  \aliir  ul' 


Wii 

Wat 


rk  lit"  tlic  fomiilatinii  tliat  lia<l  lircii  cxcciUfil  li\-  llriAvii  an 


son. 


The     AhlMll 


ml    piocccdiil    to  rxccuto   tlic  worl 
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strict  coiiforiiiity  witli  tlicjilaiis  ami  spccificatioiis.  aiid  in  a 
workniaulikc  inaiDici  ;  lait  tlic  towcr  o|'  tlic  catlicdral,  >liiiitl\ 
ai'tci-  it  \\a>  crcctcd.  ainl  licl'orc  tlic  woi'ks  iiiidcr  ihc  coiitracl 
wcrc  coiiijilctcd.  lici^an  to  sink.  and  it  m'adnally  sulisidcd  and 


ank    down   to  tlic  dcptli    ot" 


sc\cral    niches,  causmi^   scrioii- 


injtiry  to  otlici-  ])ai-ts  ol'  tlic  l.iiildinL;',  and  also  caMsiiic'  extra 
espenseand  delay  in  tlu'  conipiction  oi"  tlie  conti'act.  'Idie  caille 
oi"  tiiis  sinkiny'.  and  ot"  tlic  daniat^c  conscipient  tlicrcon,  \\a- 
.i -•.  .'itaincil  to  lia\c  ari-Mii  IVom  tlic  nature  oi"  tlic  soil  and  tlic 
insnilicicncy  of  thc  roinidat  ion  as  it  liad  lieeii  planiied  liy  WilU. 
and  constructcil  l.y  jîrown  und  Watson.  In  tliis  stateof  tliiii'.:^ 
disputes  urose  iMtwci  n  Appcllant  and  tlie  liuildini;-  coniiiiittcr  ; 
and  «m  tlic  4tli  .Marcdi,  lN(il.tlie  t"ornier  In'oiii^dit  tliis  action 
apiinst  Kespondent  to  ivcover  tiie  Italance  tliat  ne  allci;ed  to 
lictlicn  due   to  hini.    Tlic  lialance  claiiued  was  .£5,000..  wliicli 


niclUileil    two 


ili   IMlted    item 


i;i.4(i.S    Ils  4d   for  extrj 


Work,  and  CtJ.ôNO  Os  7d  i'oi- damages  allct,^'d  to  liavc  lieen  sus- 
taiiicd  liy  Appcllant  liy  reiison  ot"  tlie  inl'crioi  (|uality  ol'  tlic 
Caeii  stiaie  tliat  was  t'urnislicd  to  liini  liy  Défendant  luider  tlic 
contract.  Tlic  |)ct"endant  di-pntcd  tlic  lialàlity  TiM' daniai;cs  in 
respect  ot"  tlic  (  "aiii  stonc,  and  t"or  >o  niucli  of  tliesvuns  cliariïed 


for   extra    wor 


as  attriliutalilc    to  tlie   work    tliat 


\va- 


CfUiscd  liy  tlic  sinkin;,f  of  tlie  towcr.  lie  niade  a  stateiiient  of 
tlie  accoiint  lictwccii  liiiii  and  Appellant.  wliereliy  tlie  apparent 
lialance  due  to  tlic  lattt  r  was  1.7!)ô  dollars  and  ;{()  cents.  As 
t(  tliis.  lie  insistcd  in  liis  pleadini,^"  tliat  tlie  foumlations  oi' 
tlie  said  liiiildinç,  and  specially  of  tlie  .said  tow'er,  were  iiiadc 
to  licar  a  wcinlit  of  uot  lesstlian  ei^lit  tons  tn  nvcli  supcrticial 


foot  :  w  lierca>    tlic  aica  ipf   sucli  foundation.'' 


ou 


l,dit. 


accord  inu' 


to  ail  Well  ackiiow  ledLicd   l'uKs  in  tlic  art  of  liuildini;,  to  lia\c 

liceU  so  extclldccl  as  Ilot   to  alloW    of    lllol'e  tliaU   t  Wd  toUS  to  lie 

sustaincd  on  cacli  supcrticial  foot  of  ai'ca  :  and  tliat  owinç'  to 
tlie  want  of  care.  attention,  and  skill  on  tlie  partof  IMaintitl' 
(  Al»pellant),"  and  tlie  defcctive,  uiiskilful,  and  unwoi'knianlikc 
nianiier  in  wliieli  lie  coiistnutfd  tlic  said  Kuildinc',  towcr.  and 
sjiii'e  tlie  conse(|Uent  injurv  and  dania^c  donc  to  tlie  said  laiild- 
iiitr  "rcuei'allv,  il  would  cost  an  uintnint  far  cxcucdinu  thc  suid 
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suiii  oi'  1 .7!».")  dollars  M(i  tviits,  siiii])iy  tu  rrjiair  siicli  (Iiiiiuiifi', 
and  plnf"  tlir  said  Imildiii^'.  tnwci',  and  sjiirr  iii  tlic  statr  and 
cnditidu  in  which  tlicy  <inL;lit  tu  'm'  \nidcr  tlir  said  (•(uitrict. 
and  s]i('cilit'atiiin>.'"  Ilf  l'urtlicr  allr^cd  •  tliat  tlic  said  towci' 
iind  spiiT,  owini;'  to  tlic  want  ni"  carc,  attrutitm,  ami  sUill  nn 
tlic  |>ai-t  l't"  l'Iaiiititi' and  tlic  dct'cctivc,  unskill'ui,  and  uinvork- 
iiianlikt  nianiicr  in  wliicli  tlicy  iuid  liccn  so  c(insti'uctc(l  liy 
liini,  wci-c  still  siidvinn'  and  tlii'catciiiiii;  tn  l'iill,  so  iimcli  sd  tliat 
it  Wduld  lie  iicc'cssary  ti>  tnkc  tlic  sanic  down  td  tlic  foinidations 
and  cntiivly  rccoiistniet  tlic  saine,  ilicludiiiu'  tlic  said  funiida- 
tii>ns,  a  Work  wliicli  wtiuld  CDst,  inidiidiiiL;-  tlic  repairs  nï  tlic 
liuildini;'  CDiiiicctcil  tlicrcwitli,  an  aniDunt  cxcccdinn'  S.'{( ),()()()," 
lie  (•(inchidi'd  witli  an  a\  cnnciit  tliat,  liy  rcasoii  oF  tlic  prcniiscs 
l'Iaiiitiir  was  Ilot  ciititled  ti>  recovcr  aiiy  siiin  of  niDiicy  IVom 
Défendant  :  and  lie  iirave<l  iud;r|ii,.iit  accord iiiii-h'.  Td  tliis 
IMaintifl"  rc])licd,  tliat  ail  tlic  work  donc  liy  liim  was  well  and 
sulistaiitially  donc  :  tliat  tlie  sulisidiiii;-  of  tlie  tower  did  not 
arise  fr(»iii  aiiy  fausc  over  whicli  lie  liad  aiiy  control  ;  tliat,  as 
to  tlicalleued  dcfect  iii  tlie  foiiiidatioiis,  lie  was  wliollv  ignorant 
tliei'eof,  and  tliat  lie  lind  iiotliiiiLf  to  do  witli  tlic  calcnlatioiis 
on  wliieli  tlic  foinidations  wcrc  coiistructed,  or  witli  tlic  work 
of  ('oiisti'uctitii^  said  foiuidiitions,  and  ncvcr  warrantcd  said 
work  nor  was  Iioiind  to,  and  was  not  lialilc  tlicrcfor,  and,  in 
fact,  never  saw    tlic  foiindatioiis.   'l'iic  évidence  disprovcd  tin 


Ulci,oitions  of  netfli^fciici-  or   want  of  skill  on    tlic  part  of  Ap- 
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'liant 


m    tlie   cNccution   oi 


tl 


ic   work  donc 


l.v  1 


lllll 


mt  it 


sliowcd  tliat  tlic  cause  of  tlii'  sinkiii^'of   tlie  tower  fi'oin  tlic 


nature   o 
.1  h 


tli 


)il   and   tlic   iiisiitlicicnc\-   of   tlie  foundation. 


aufaiiist,  li\'  diliiiviK 


coiilil  nave  iiceii  iliscoN  ered  and  [iro\  k 
and  skill,  licfore  A]»|>ellant  cntered  into  tlie  contract  or  Kcuan 
to  liiiild.  Froiii  tliis  statcnieiit  it  is  olixioiis  tliat  tlic  material 
(piestion  111  tlie  case  was  wlictlici-  Appcllaiit.  as  tlie  lniiMcr  of 
tlie  clinrcli.  was  rcsponsilile  fia-  tlie  dallla^■e  tliat  was  caused 
liy  tlic  sinkin^' aiiil  sulisidin;;' of  tlie  tower'  Tlic  liaiiility  of 
Kcspondi'iits,  in  respect  of  tlic  inferior  ijuality  of  tlie  (  'acn 
stonc,  could  only  liavc  liccoine  iiiaterial  if  tlie  principal  defeiice 
liad  failcd.  The  case  came  liei'or<'  Mr.  Justice  MoNK  on  tlic 
'24tli  Fcla'uary,  1(S()2.  For  tlic  reasoiis  stated  in  liis  juilnuieiit, 
lie  iiiaiiituiiicd  Défendants"  )ilea,  ami  oNcrruled  and  disuiissed 
l'IaintiH's  deiiiaiid  for  danian'cs  occ  isioned  liy  tlic  liad  ipialitx' 
of  tlie  Caeii  stoiie,  an<l  for  delays  liy  tlic  sinkin^'  of  tlie  tower  ; 
ami  licld  tliat  l'iaintitf  was  responsililc  for  tlic  dainaL;i'  caused 
liy  tlie  sinkinjx.aml  tliat  tlie  only  suiii  wliicli  IMaintill'liad  esta- 
lilislied  as  c<HMini^'  to  liiiii  was  a  Iialance  of  |  ,7!)")  dollars  .'J(i  cents, 
a;^'ainst  wliicli  Défendant  was  eiititled  to  set  U|i  in  coiiipcn- 
sation  tlic  anioiint  to  wliicli  lie  was  entitled  for  tlie  ilaniai^'cof 
wliicli  licconiplaiiicd.  Tlu;ainount  wasordcred  to  licascertaiuod 
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Ity  M  l't'ffii'iiiM- 1<>  fX]i<its.  On   ;i|i|>rîi]   fit   tlic  ('iMii't    itt"  <^)H' I  II - 

llciicli,  tlii>>  ju'lL^iMiiit  "f  Mr.  .Iiotici'  MiiNK  Uii>  .itliriiKil  in  tli. 

lin. lit  11  ni"  Juin'.  A.    l>.   Isti  I-,  witli    tlii-.   \  iiriiitiuii.  thaï    l'ur   tli  • 

l'ciisoiis  >tiitt'l  in  tlnir  jniliiiiiciil.  tlir  court  {ilissi'iil'i,  ni.  Mi  i;i- 

Kllll  .1.)  alli'wccl  t<i  ApiMllant  tlic  suin  dl"  4-()()  «Inllais.  t'>  \<r  \>\ 

liini  cliarLiCti  as  ami  l'i 'i' extra  wuik,  tliri'i-liy  niakiii;^  tlic  l-alaur.- 

iliir  ii|>cin    tlif   l'iiiitrai't    as    an'l    t'nr    .xtra  work.tlir    -nin    i.|' 

2. 1  !••')  ili'ilai'^  -'îii  niit'^.  Iia\  iiiL;  t  lif  sanii'  snlijict  tu  (•i>iii|M-n-jitiii|i 

Al'ti  r  variipii-^  iintr.ctnal  |ii<  icrrilinns  tu  L;rt  a  ri|Mat  i>t  ixinTt , 

uni  I  cl'  tlii'  iiT'lri  c)f  tlii'  ciiuit.  siicli  a  r''|nirt  was  nt  la>I  ulitainfl 

an<i  liuniii|ui;ati-'l.  aii'l  a  final  i|ici->ii)ii  ol'  tln'  Su|HTiiii'  (  "uurt  \\a-< 

pruiinuiici'il  on  tlii'  I7tli  Ainii.  IStiT.iiy  wliidi  it  \va>  a>lju'lu.'! 

aiiil  ilcclari'l  tliat.  iua>inui-li  a-»  it   a])|iiari'i|  tr<iiii  tln'  rf|iuir  i,r 

fX|»('rts,  vVc.  tliat    tlii'    l>alaiK'»'  nf   2,l!l.')   ilulliii's   ."{(i   cciit^  \va- 

iinii-c  tlian  coniiim'^atiil.  paiil,  aui|   cxtinnuislinl   liv  rt-asun  i>f 

tlii'    «laiiiaLTi-s   >ct    t'mtli  in  tlif   ]ilra  id"    I  )it'riiilant.  aii<l    wliidi 

w  rj-r  i)cca>inni'i|  t'i  I  >i  r<n'l:int  liy  tlic    ^inkiii'^  ni'  tlir  ti.wiiot' 

tlir  catlniiral.  l'iaintitt'  wa^  mit  iiitititii  ti>  iTCdVcr  an\   sum  <>f 

nioiirv  liT  tlif   rau>f^,  uiat!<  is.  aui|    tliin^s  in    liis   «Ici-lai  ati'>u 


•t   t'iTlli  ;  au'l.  tlici'it'orr,  tliat    tlir    action    lir  (lisiiii> 
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nots.  l'Xfrpt  tliat  racli  jiarty  was  t'i  ]>ay  thc  fusts  ol"  lii>  cwn 
(■\|pfi't.  (  >n  a]>)i«al  to  tlif  ' '«mil  «il"  (^luci'us  lît-ncli.  tliis  jiiilt:- 
iiiciil  \\a^  atlinii«<l  i>n  tlir  î'ili  nrccuiluT,  iNtîN,  Mr.  .lu^tii-.- 
CaI{(»N  (lissfMtiuL;.  'l'in'-lialiility  nj'  A]i]ii'lJant  t'nr  tlir  ilainai^is 
causril  ly  tlif  siiikini:"  "t"  tlir  t<>\\  it  w  as  iiot  takoi  tu  lia\  r  l.f.  u 
(•ri'ati'd  Ky  tlic  cuntract  intu  wliicli  lie  liad  cntiTril  ;  Lut  it  ua- 
lirlij  t  liât.  li\  tlir  law  c  if  l.uw  ir  (  "aiiaija.tliis  lialiilily  w  a>  ini|M.^,  .| 
upuii  hiiii  in  liis  caiiacity  ut"  tlir  laiiklrr  ut'  tlir  rditicr  tliat  lir 
uinlrituuk  tu  l'i'rrt.  ainl    tliat  tlir  cuiitiact    intu   wliidi    lir  liad 

rlltrrrij  liail  llritlliT  rxdnilni  lluT  i|Ualiriril  tlir  a)  i|  ilirat  inli  ul' 
tlir     nilr    ut'     law.    'l'ilr    casr.    uU     a|i])ral.  tlirnl'urr    a|ijnai>    tu 

tliiir  luiilsliips  tu  .lr|>ru<l  i^M  tlir  ri^lit  a])]irrlirusi(ai  and  a|>|ili- 
(Mtiuii  ut"  tl;is  law,  iiy  wliii-li  a  lialàlity  is  impusccl  uii  aivliirrct^ 
aiitl  liuil'li  i'^  iiTrsprctivr  ut"  cuutract.  tliat  is  nut  .mi  iiii])u-;r.| 
un  tliriii  ly  tlir  law  ut'  Kn^iland.  Tlir  law  is  tlius  statr.l  in 
ait  irlr  |(iss  uf  tlir  f  'm/7  Ti»/,  u|'  LuwrT  (  'a  lia»  la  :  "  It'a  1  mi  Min, 
|irri>li    in    whuir   ur  part    witliin  trn    \rars. 


il<l>  r 


t'ruiii  a  "Iri'irt  in 
(•uiistnictiun.  ur  rvrii  t'runi  tlir  niit"a\ ouralilr  iiaturr  ut"  tli- 
uruiiii'l.  tlir  ai"diit<'ct  snprriiitrmliii'.^  t  lir  w  urk  and  tlir  lui 
arr  juintlv  and  srvrrally  liaMr  t'ur  tlir  luss."  in  ai'tiidr  jNtiitit 
is  pru\  idrd  tliat.  "■  it"  in  tlir  casr  statrd  in  tlir  last  pncrdiiii; 
article,  tlie  ai'cliitrct  du  nul  supi'rintrnd  tlie  wui'k.  lie  is  lial^i- 
t'ur  tlie  luss  unly  wliidi  is  uccasiuned  ly  drt'ect  ur  ermr  in  tl:r 
plan  t"unii>lied  l'V  liini.  "  Tlie  (•ode,  it  is  truc,  diil  nut  conic  iiito 
opération  iintil  tlie  fii-st  of  Au^iist,  iStiti.  at'ter  tlie  cuniimiicr- 
nieiit  ot"  tlie  action  :  lait  tlie  articles  i-eferi'ed  to  art' dedai'aturv. 


iiid.  in  part.  expre>.-.ly  ioiinded  un  tlie  case  uj"  llrnirn  \  s.  /, 
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whii'li  was  ilt'oidf»!  in  IH')!  \>y  tin-  Supi-i-jor  Court  at  Montréal, 
atfiniir.l  oii  n|i|»cal  liy  tlir  Court  of  (j)urt'iis  Hcudi  in  I.sr)+, 
aii<l  lia-  "incf  Ixiii  considcrcil  to  lie  tlif  Iradinj;  cast'  on  tliis 
lii'ancli  ot"  ( 'anailian  law.  Mr.  IJoyl  fontmdi'.l  tliat  this  autlio- 
ritv,  altlioiiixli  liiniliniMin  tlii'  (M.urts  ot'  Lowtr  Canada,  was 
optii  to  rrvit  \v.  au'l  onuht  to  h,-  rcvicwcii  Ity  tliis  lioard.  lint 
tln-ir  l,oril>liijts  aiT  ot'  opinion  tliat  a  case  «liriilf»!  so  lonj;  aj^o 
l'V  jud^is  t-niinrntly  conversant  witli  tht'  law  ot'  tli'  conntry, 

an<l  tliat  lias  >incf  1 n  incor]ioratr(l   in  tli<'  Civil  Code,  is  not 

o|Kn  to  lu-  r(\  icwcd  on  tliis  a))jifal.  It  was  an  action  on  a 
contract  for  lniildin^  scvcn  Iioust's  intlic  city  nt'  Montréal,  an<l 
a  'mlancf  was  claiiiHMl  to  lu-  duc  on  t'oot  ot"  thc  conti'act.  'i'Iic 
Irfcndant  set  u|>  as  a  dcfenct",  tliat  l'iaintitf  not  rf^^ai-din^f  liis 
Ici^al  lialiility  as  niasti-r  niason,  did  not  excavate  skilfully  thc 
foundations.  nioi-f  |)articnlai"ly  tliosc  ottlif  tlircc  centre  liouscs, 
lait  laid  tlieiii  on  a  sott  sulistance,  so  tliat  tlie  walls,  wlien 
jiartly  laiiit.  gave  way.  Hetlien  set  u|)  liis  claiiii  t'or  tlie  conso- 
<|Uential  damages  against  the  claini  ot"  'Maintiti!  Tlie  sjiocial 
rejily  ot'  Plaintif!'  was,  tliat  tlie  contract  l'ound  liiiu  to  tlie 
s|iecitifatiiins,  plans  and  drawings,  ami  placed  liiin  undei*  tlie 
«lirection  of  an  arcliitect  in  cliarge  ;  tliat  tlie  depth  ot'  tlie 
excavation  liad  lieen  ])ar;icularly  niarked  (ait  on  .said  plans 
and  diawings,  and  liad  lieen  executed  »'xactly  as  tlierehy 
i-ei|iiired  :  that  wlien  tlie  excavation  liad  liei'U  so  iiiaile,  a 
-tiatuiii  of  .sand  and  clav  liad  lieeii  fouml.  wliicli  liad  lieeii 
ear<fully  exaniined  liy  l)efeMdant  and  tlie  ardiittu-t  in  charge, 
and  liy  tliem  declared  sutlicit  iit  :  tliat  tlierenpon  the  foundations 
liad  l'ei'ii  laid;  that  it  \\as  true  tlie  three  centre  houses  liai  1 
-unk  a  little  iiioie  tliaii  was  usnal,  whicli  was  caused  liy  a 
iiio^-y  cartli  undei' the  sand  and  clay,  of  wliich  there  was  no 
indicition  :  lait  that  tiare  Iwul  heen  no  want  ot'  skill  on  the 
]t;u-t  t>f  !'l;;ihtit!'.  wlm  liad  acteci  in  accordance  with  the  contract 
and  the  vp, cial  ordei'sof  Défendant.  The  c<airt  lield  that  it  was 
sutlieiently  .-hown  that  |a-o]ier  ]ii(cautions  had  not  heen  taki-n 
to  ascertain  the  nature  of  the  giound  hy  prolàngor  otherwi.sc, 
liut  that  taking  it  for  gianted  that  the  soil  was  ail  <if  tlio 
>anie  charaeter,  that  theic  had  lieiii  an  omission  to  ascertain 
,tlie  fact  in  the  way  it  ought  to  havr  lieen  ascertained.  The 
reasoii  of  the  law  as  it  was  ex]ilaiiied  liy  Mr.  .lustice  D.w  in 
gi\  ing  judgment.  is  twofold  :  tirst  that  the  emjdoyer,  wlio  is 
su]iposi-,l  tolie  nnskilU'd,  lias  a  riglit  to  expect  that  the  laiildei- 
who  coiitracts  to  laiild  houses  for  liim  will  provide  that  the 
fonmlatioiis  shall  he  sucli  that  the  houses  eiected  (ai  them  shall 
-tand  :  "indlv,  '"  there  is  a  motive  of  puhlic  jiolicy  wliicli  would 
-»il)ject  the  laiildej-  to  this  risk,  and  render  it  necessary  that 
lie  slaaiM  take  exti'eme  care  in  the  C(aistruction  of  Imildinirs." 
The  ancieiit  law  of  Krancc  istliat  which  lias  jirevuiled  in  Lower 
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Cfumila.  Mr.  .lusticf  Day  siiys,  as  tu  tliis  law,  timt  "  on  liMtkini; 
tliliHij^li  tlif  liuoks  lUitcriol"  tu  tlic  Coilr  .\  iiiKilc'mt  tlir  ciiiiit 
•  lues  imt  tiinl  iiiiy  t'Xprcss  wnrniiity  fur  wliat  wns  callccl  in 
tliat  ('«xk'  ■'  r'icrs  du.  sul,"  Imt  tlif  cxiircssioii  iiivarialil\-  ma'l.' 
use  ut"  is.  tliat  tlif  li\iil<lfi'  was  liuuiid  tu  warrant  tlir  scili(lit\ 
ut"  tlii-  liuililiiiiT,  wiiii'li  Ile  c'uulil  iiut  du  uiilcss  lie  Wîirranlnl 
tlif  sulidity  uftlif  l'uinidatiun,  aiid,  ilicrcfurc,  tlif  une  Wiirrnntv 
IiHist  lie  licld  tu  ilichulr  tllf  utlirr."  Tllc  ('(Mirt  drcidcd  tliiil 
iillliuuj;li  tllf  prupriftui'  i'iii|iluy.s  an  ai'cliiti-ct  tu  sn|Mr\  i-M'  ami 
«linat  tlic  wui-k,  and  tlic  liuildt-r  fullows  liis  dircctinn,  tliis 
dui's  nut  cxuiifi'atr  tlic  laiildcr  fi'uiii  rcspunsiliility,  liut  tlic  l;i\v 
liulds  liini  juintly  and  scvcrally  Imund  witli  tlic  ai'cliitcct  :  jukI 
"  tliat  thc  inipurtanc'c  ut"  i,niardin^'  lit"c  and  jirupcrty  nuikc^ 
tliis  rultî  ot"  law  sucli  as  nut  ^o  tulicyund  thc  strict  liuinids  ni" 
r<'ason.'"  As  tlic  laiildcr  liad  nut  takcn  pi'upcr  and  availaMc 
prccautions,  and  tlic  laiildinns  pruvcil  unsouiid  liccansc  ot'  tlic 
insntlicicnt  fuimdatiun,  lie  was  licld  tu  lie  lialilc  l"ur  thc  cuii^c- 
i|Ucncc>.  Thc  Icarncd  judc'c  (K((lland)  wliu  ])i-csidcd  in  thc  (  'uiii  t 


>t"  (.hiccn's  Hcneh  whcn  thccasc  canic  Ipci'uic  it  ui 


1  M 


ppcal,ai|\  crt> 


tu  thc  inipurtant'i'  uf  cstalilisliin^;  "  a  rulc  certain  "  fuiarchitt  et- 
and  Imildcrs,  in  thc  cxccntion  ui"  wurks  cntinstcd  tu  thcm.  Ih 
statcs  tliat  thc  "  <i  iificn  d  l'uit  /';■'( /(r*/ /'x  "  niadc  ail  thc  rc>puii>i- 
liility  fur  ilci"aults  tu  fall  un  thc  Imildcr,  and  cspccially  tlm^c 
tliat  procccdcd  i'runi  tlU'  natuiv  ot"  thc  suil,  hccansc  thc  l'iiil- 
dcr  was  liuund  to  know  his  art,  an<l  to  niakc  îiinisclt"  sure  tliat 
thc  Ljround  was  sutlicicntly  sulid  tu  siistain  thc  laiildintjs  tn 
lie  erected.  The  only  restriction  attached  tu  tliis  wai'iaiity 
was  as  tu  its   duratiun,   which   was  liniited  tu  tcii  vcais.    Thc 
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tablished  hy  the  new  Ictjislation    in    France,    t'(ir   dcc 


dinu  cpiestions  tluit  nn<,dit  arise  un  tliis  puint,  werc  nut  (Im' 
.says)  in  force  in  Luwer  Canada  'l'he  old  Fri'iich  authuritics 
wer»'  aliundantlv  cited  in  thc  arixunicnt,  and  eonsiilcrcd  hy  thc 
('u\irt.  Their  Lurdshipsaiv  of  opinion  tliac  the  case  of  lirvu-u 
vs.  Luavle  Isa  conclnsive  authority  acainst  the  prupusitimi 
tluit  the  work  havin<(  lieendune  accordinc-  tu  the  ternis  uf  thc 
cuntiact  and  under  thc  superintendance  of  an  architcct  sclcc- 
tod  liy  the  employer,  the  bllildcr  is  exempted  from  the  lialû- 
litv  which  wuuld  utherwise  attach  to  hini.   It  is  thcicfore  un- 
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irv  to  examine  the    Freiich   authorities   un   which 
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learned  cuunsel  for  the  Appellant  relied  in  order  to  e.stalilish 
tins  prupusitiun,  whether  they  are  cases  (h'cided  un  the  old  law 
of  France,  or  on  article  17!):J  of  the  Code  Xapoleun,  which  (it 
may  he  oliserved)  is  not  idcntical  in  its  ternis  witli  Article 
IGiSH  of  the  Civil  coJe  of  Canada.  It  lias,  howe\er,  hecii  ar- 
t^ued  on  liehalf  uf  Appellant  that,  admittiiiif  the  authuiity  d' 
liiotrn  vs.  LatifK-  tu  its  fulle.st  extent,  thc  case  under  appcal 
is  not  tu  lie  ^overned  hy  it,  inasmuch  us  the  faulty  construc- 
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ti"ii  in  tliis  case  was  in  tlic  t'imuiliitinn  laid  \>y  Uiown  ami 
Watsoii.  ami  that  A|)|nllant  cannot  lif  licM  lial)li'  for  tin-  df- 
ffcts  in  tlicir  \\i>rl<.  Tliis  is,  in  l'.ct,  tlic  ;,fniun<l  on  wliicli  Mr 
Justicf  ('aron  «lisscntid  IVoni  tlu-  j  di^^niciit  oi'  tlic  otlicr  Jud- 
;,'fs  uf  tlh-  Coiiit  ol"  <j>n('cn'.s  licncli.  Tlirir  Lonlships  havc  not 
lifi'ii  altoifi'tluT  tire  IVoMi  doijlit  on  tliis  point  :  luit,  aller  a 
t'ull  considération  ot'  tlir  K'ainc  1  and  aMc  ar^innciits  and  ol' 
tlif  i'Utli'Titii's  wliicli  liavi!  hcon  adducn-d,  tlicy  liavc  conii'  to 
tlif  coiiflusion  that  tlic  judijnii'iit  undcr  appcal  is  concct.and 
oiiijlit  tolic  atlii'iiH'd.  Tin-  ln'oad  i^^-m-i'al  nil,'  ol'  law  cstalilislii' 1 
li\  thf  case  ot'  liroii-n  \s.  Lmi rii\  "  tlic  inilc  certain  for  arclii- 
teets  iiiid  liuilders  in  tlie  exécution  of  tlic  \vt)rk.s  entrusted  to 
tlicni,"  is  tliat  tliere  is  annexed  to  tlie  eontract,  \>y  force  cd' 
law,  a  warranty  of  tlie  solidity  of  the  huildintj;  tliat  it  sliall 
>tand  for  ten  yk^ms  at  least.  It  was  not  expressly  decided 
whetlier  tliis  was  to  lie  takt'ii  as  an  ahsolutc  waiTauty,  or 
witli  an  implied  exception  of  cases  in  wliich  tlie  lniildiii:^  e;ives 
way.  witliin  tlic  tinic,  wholly  oi'in  part,  froiii  causes  tliat  could 
iiiit  liave  l>etn  discovoicd  or  reinuved  l>v  «lue  viiTilance  and 
compétent  skill.  lîut  tliis  at  least  was  expressly  decide<l  that 
the  approval  and  direction  of  a  supc  rvisine-  architect,  or  his 
omission  to  asccrtain  the  nature  of  the  soil  of  the  foundation 
liy  known  ami  availahle  tests,  docs  not  exonerate  the  huildci- 
from  the  conse(pieiices  of  followin;:;'  sucli  direction,  or  of  buil- 
ding-on  the  foundation  without  iiiakinj,'  hiniself  sui'c  of  its 
sutliciency.  When  tlierc  lias  hecti  a  hreacli  of  wari-anty  of  the 
Ntaliility  of  the  laiiMinif,  the  onus  i.s  ">\\  tlio  luiilder  tu  show 
that  lie  isexenijitcd  froni  lialiility,  hy  soine  exception  in  his  fa- 
vuur.  It  isof  priiiiavy  iuiportance  tliat  lie  sliould  niakesuc  of 
the  sutïicieiicy  of  tlu'  fimndation,  on  wliicli  lie  proceeils  to  lniild, 
for  without  i  sutlicieiit  foundation,  the  warranty  ccaild  not 
he  kept.  It  is  an  inseparal>le  incident,  an  esscntial  part  of  the 
warranty  :  the  warranty  of  stahility  of  the  édifice,  includes  liy 
iiccessiiry  implication,  the  warranty  of  sutficiency  uf  founda- 
tion; and  snch  is  the  law  as  explaiiied  in  Bn.icn  vs.  Laor'n'. 
The  architect  and  huilder  arc  tlieref(jrc  bound  to  provide 
whatever  is  esscntial  to  the  stability  warraiited.  The  exemp- 
tion from  respunsibility,  on  tlie  i)art  of  the  builder  for  the 
breacli  of  warranty,  inust  be  inade  ont  (if  at  ail)  by  légal  im- 
]iiication.  Theve  is  not  in  the  Code  auy  express  exce|)tioii  in  fa- 
vour  of  the  bnilder  :  and  there  is  iione  in  his  eontract.  The 
exemption  for  whicli  Appellaiit  contends  is,  in  etf'ect,  that  wlie- 
tlitr  the  foundation  was  altoifcther  insurticient  :  whetlier  it 
was  constructed  without  the  use  of  known  and  available  tests 
for  ascertainini;  the  nature  of  the  soil  ;  whatev(>r  may  have 
been  the  aniount  of  neclieence  or  want  of  skill  in  its  cous- 
truction.  and  however  practicable  for  hini,  before  lie  adopted 
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it  lit  liis  ou  II  rstiniatc  nf  ils  \uliir  as  tin-  lia^i>  ot"  lii>  liuiMiii'^. 
to  liavc  asccrtaiiu-d  tliiit  it  was,  in  f'act,  iii-^iitlici<  nt  (n-  it  ilun 

st I  )  t'or  siicli  a  |iUi]Hisi',  y»'t  lu;  was  in  n<i  wisc  mncii  n.  il  w  it  h 

tlic  I liât trr,  and  iiiidi  r  no  rt-spoiiNiliility  for  t lu-  coiix  (|ii.iiri  >  ,,\' 
lia\  in^r  lipoii  tliis  t'oiindatioii  ri-tcti'd  tlic  l'iiildiiiL:  u  lii<'li  li>'  lind 
contrac'tcd  toiTcftiind  coiiipifti',  sidijccttotln-  warraiil  \ ut'  -hil, 
ility  aiiiifxcd    l»y  law.    To  sii>«taiii  liis   <i.ntt  utii'ii    it    iiiii>t  lu 
Ih'ld  tliat  tli*'  wairanty  nt' s'.itlic  ii-iicy  ol'   t'oiinilalinii  is  imt  in. 
c'iiidcd  in  thiit  ot' tlif  staliility  nf  tin-   lniildin;;  i\ci|it    in   tli. 
case  wlu'ff  tlw  Iiiiildcr  ot'  tlic   liuildiniT  i>  aU<»   tlf  cniist iiictui' 
ot'  tlic  t'onndation.    liut  tlic  sntticiiiicy  of  tlic  t'oinidatiuii  is  un 
insc|taraliU!  incident  to  tlic  staiiility  wanantid.  and  conld  in  t 
lie  thc  snlijcct  ot' an  imjilicd  exception.    Ilic  spécial   rcspoii>.-i- 
liility  t'or  a  lucacli  ot'  tlic    warranty  lias  licen  incnrnd   liy  tlir 
liuildcr,  not  as  tlic  constnictor   ol' an    in^ntlicicnt    t'muidatinii, 
liut  liccanse   tlic   staiiility  ot"   tlic  cditici-   cicctcd   li.is  in   im  i 
f'iilcd,  and  tlic  t'ailiii'c  lias  imt  lietn  >lio\\n  to  lia\c  liceii  cxcn 
scd  l>y  law.   It'  it  wcn-  otliciwisc,  tlie  law  iiii^dit  lie  evadcd  li\ 
thf  contractor  laiililinc-  only  ujion  a  t'oundation  conipicted  li\ 
anotlicr  wlio  was  nnder  no  olilinjition  to  do  more  tlifin  to  icn 
lizc  wliat  tlic  arcliitect   liad  dcsiiriicd,   or  cvcn  wliat    tlie   tin- 
ployer  alono  niay  hâve  dircetcd  /riic  Ki-eiicli  antlioritics  i-lii  i| 
on    liy  Ajipcllant,  exclusive  ot"  siicli    as   arc  incoiisistciit  witli 
wliat    lias    licen    decided   in    lintuii    vs.  L<nirii\    or  sncli    m». 
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M.  Justice  CakoN  lias  sclcctcd  in  sujiport  of  liis  judificcnt.  Il 
is  important,  nioreover,  to  kcep  in  niind  tliat  tlic  antlioiitii> 
wliicli  cxoncrate  tlic  lniildcr  l'ioni  it>i)on>iliility  l'or  a  lui  acii 
ot"  tlic  warranty,  wheii  lie  acts  uiidcr  tlie  nuidanci  ot"  an  ar- 
cliitect are  set  asidc  in  lirairn  vs.  I.nnrif  on  accoiiiit  of  lin 
iniportancc  ol"  protcctiiin'  piopcrty  and  lit"c,  wliicli  ni;ikc>  it 
strictiy  rcasonahlc  to  luaintain  tlic  respoiisiliility  of  Micliiteit 
ami  liiiildcr  aliko.  Acc>irilinyly,  if  tlic  ImiMcr  tliinks  (it  tn 
trust  to  tlic  vij^ilance  or  skill  of  tlic  arcliitect  witliout  tlir 
inilcpcndcnt  cxercist;  of  liis  own  juduniitnt.  lie  acts  at  liis  o\\  n 
risk.  Mo  cannot  cscapc  froni  lialiility  wlieii  lie  lias  oiiiittrd 
to  ii.sc  sucli  known  and  proper  prcc.ntion  as  lie  oiii^dit  to  liaxe 
used  if  lie  liad  liad  tlic  sole  and  iindixidcd  rcspon>ilHity. 
If,  thon,  for  tlic  purposc  of  jiulilic  safety.  tlie  Imilder  cmiiih 
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cxcept  u[)on  liis  own  rcs[)oiisiliility  for  tlie  ctaisci|Uences,  1 
eau  it  l»c  consistcntly  niaintaiiu'il  tliat  lie   can,  witlmut  iiiciir 
rin<^  any  sueli   ri'sponsiliility,   atlopt   and  act  upon  tlie  divxiun 


en- 


of  tlie  foundation  aftci'  it  lias  Itecn  rcali/.ed  liy  tlie  inteiv 
tion  of  a  tliird  pai'ty  wlio  lias  licen  cniploycd  to  do,  and  lias 
tlono,  notliinif  niorc  tlian  incroly  rcalize  tliis  design,  in  contoi- 
luity  witli  thc  direction  of  tlie  arcliitect  or  of  thc  cniploy 
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II'  tlic  |iiilili('  |irntc('tiiiii  n-iniii-fs  tliat  tlu-  ImiMiT  sIkiuM  mit 
act  u|Miii  tlif  <l('sinii  in  tin-  tir>t  iiistancf,  i\cc|it  U]m>ii  liis  owii 
ris|i()nsil>ility,  il  wniilil  sccm  to  lu-  nut  li>s  n<|iiisitf  tliat  lie 
slnmiil  Ilot  ln'  rxuiHijitril  t'niiii  a  likc  r<>]M)iisiliility  il',  al'tcr 
it  lias  Imcii  i-taiis(il  In-  lias  cNt imatfd  it>  valu»'  l'or  tlu  |tur- 
|M»c  ni"  llis  cniitracl,  ami  a'lo|it«i|  it  a-  tlu-  liasis  iipon  wliicli 
lie  I  itcts  tlic  liiiiMinj;  wilicll  lie  lias  cou  tract  cil  to  lniiM,  ami 
llic  staliility  ol'  wliicli  lie  is  lioiiml  li\  law  to  warrant.  It  is 
l'iiitlicr  to  lie  olisciviil,  witli  rcl'crciicc  to  tin-  Kicncli  aiitliori- 
tics,  tlint  Ilot  oiily  arctiiosc  to  lie  e\clu<lcil  from  considération 
wilicll  |trocec(|  u|Hiii  tlic  opinion  tliat  tlic  Imilder  is  not  l'cs- 
|iolisilile  wllell  lie  t'olloWS  tlie  de>i«^'n  or  direct  i<  i||  of  a  sniici- 
\  isin^  arcliitect,  liut  also  tlie  ili»tiiictitiii  is  to  lie  noteil  wliicli 
waswell    pointcd    mit     liy    Mr.    Monipas  in  liis  aMe  argument, 

lictWeell   cases  t'oUllded    llpol,   l|ei;li^elice   ill   l'act   aild   tllo.se  tliat 

lll  pend  siiii]iiy  u]iiiii  a  linacli  ut"  tlie  warraiity  of  staliility. 
Tlieie  is  a  t'urtlicr  distinction  Ketween  tlie  case  of  a  licad  eon- 
tractoi'  wlio  is  tlie  niastei-  liiiilder,  and  tliat  of  particnlar  siili- 
coiitractois,  or  distinct  amlseparatc  wurkmen.  In  tlie  work  of 
Kremy-KiLiiic  ville,  Li'ijisliil  uni  lit  s  hi'if  i  iiirnts,  to  whicli  Mr.  iliis- 
tice  ( 'aroii  refers,  tlie  liead  contractor  is  adiiiitted  to  lie  e(|ually 
respoiisihlc  witli  tlie  arcliitect  foi"  \  iî-e.s  dn  sol.  "  •  La  sûi-ctc  jiu- 
lili(|lle  re(|lliles,  Ile  .savs.  tliat  tliey  sliould  lie  so  l'cspolisilllc. 
Wliatcver  niay  lie  said  as  to  "vies  de  construction  '  in  ImiMin^^s 

W  llere  separatc  collstrUCtfH's  liave  lieen  elnpluyed.  ami  tlie  les- 

jioiisiliility  of  eacli  of  tlie  constnictois  lias  lieen  coiitiiied  to  lii.s 
iiwn  se))aratc  part  of  tlic  work,  noauthority  lias  licrn  rctV'rrcd 
to  wilicll  sliows  tliat  tlic  contractor.  wlio  is  tlic  Imilder  of  tlie 
cditicc.  lias  lieen  e.xenijited  froni  full  responsiliility,  wlicii  it 
was  practicalile  for  liiiii  to  liave  ascertaincfl  lieforcliaiid,  l>y 
tlic  nsi-  of  kiiown  ami  availalile  tests,  a  defect  tliat  atf'cets  tlio 
staliility  of  tlic  ImildinLT  wliicli  lie  lia.s  contraetcd  to  crect. 
Tlie  case  on  wliidi  iiiost  leliance  lias  liccn  jilaccd  on  liclialf  of 
Aiipcllant  is  Ljinilicrt's  case,  npoited  in  Deiiisart's  collection 
of  new  décisions  (Vol.  lll.  paj^e  :\]'.].  éd.  17n4).  Tn  tliat  c'a.sc  an 
arcliitect  jireparcd  a  plan  of  a  lionse,  wliicli  Laiiiliert  (a  liakcr 
at  Marseillcs)  approved.  A  niason  contraetcd  to  luiild  accord- 
in!.f  to  tliis  plan.  Tlic  laiildinir  l»ad  lieen  raiscd  to  tlic  tirst 
story,  undcr  tlic  supervision  of  tlic  arcliitect,  wlio  pci'ccivcd 
tlic  iiica])acity  of  tlie  inason.  ami  causcd  tlic  contract  to  lie 
rcscimicd,  and  a  new  aei-eciiiciit  was  niadc  witli  auotlicr  nia- 
son  to  tini.-li  tlic  work.  Tliis  inason.  umler  tlie  L:uidancc  of  tlic 
arcliiti'Ct,  finislicd  tlic  work,  Tlie  lioiisc  soon  after  fcU  dowii. 
Tlie  jiulilic  prosccutor  iiistitnted  procccdint^s  ln'forc  tlie 
.ludges  of  Police,  wlio  coiideiiiiied  tlie  tirst  Mia.son  to  pay  a 
iinc  of  I. ()()()  livres,  and  susiiended  liim  for  tlircc  voans.  Tlicv 
actjuittcd   the  arcliitect.   Tlie  experts    who  tirst   in.spectcd  the 


470 


HAPI'OHTS    IIIUCI AIHKS    IlEVlsIsS 


\ 


1 


ï 


n\ 


i  < 


m 


i     \ 

I  i 


.f 


])n'iiiisi's  (Itirini;  tliosc  iirnccfdiiiLrs,  rt'jxirti'il  tlmt  ilic   wnlU  i,|' 

tllf    t'l)Ullilatin||    \\clT     Ilot   r)     iiluiilli;    tlmt    ton     sol't     sliilics  lin.l 

lict'ii  tiscil,  iiml  tlmt  tlic  iiiortiir  wns  tliiii.  A  sct'oml  >it  >,[ 
fxprrts  iiddcil  tlmt  tlic  t'nll  ot'  tin-  lioiisc  \\m>  «liif  ixcln>ivi  ly 
tu  tin-  t'iiult  i»r  Mil'  lirst  iimsnii.  'l'iif  second  nmsdti  tlit-ii  siinl 
tlir  l'iiM'I'ivtT  iii  tl't'  Civil  ('(iiiit  ni"  .Miirsciljcs  l'in' comiM'iisn- 
tinii  !(,.  his  \vi»rl\  iiiid  ImImimp.  imd  aiso  l'nr  dMiim;^t'>  fm- tlif 
Inss  (it*  liis  tools,  (ivre,  wliicli  Imd  lii'tii  lost  in  tlic  niins.  'j'In' 
ciiiploycrciti'd  tlif  Mi'cliitiTt  nnd  tin-  first  iiiasnn  ]]i  i/iiru  ni',, . 
Tlif  CDurtcundi'nint'd  tln\(  in|iluycrt<)  ])i\y  tlic  scc((iir|  niasoii  tin 
anioiint  duc  t'oi'  liis  work,  ami  alsn  danmi^cs  t'nr  tlic  nsc  nï  his 
tuols,  and  it  alsdcundciiincd  tlir  arcliitcct  and  tlii'  tir>t  inasun  to 
j,'Marantcc  tlic  <»\viici"  t'roiu  tliis  cundcnitiation.  as  wcll  as  tVoiii 
tlic  daiimncs  sutl'crcd  liy  liiiii  fmiii  tlic  fall  ni"  tlir  Imiisc,  'I'Ih' 
airliitcc't  a|»p(idcd  aj,oiinst  tliis  sentence,  w  liicli  was  c<>iitiniiei| 
liy  tlic  l'arliaiiicnt  of  Aix  (24tli  of  May,  1740).  cxccpt  ast-.ilie 
dainngcs  siitlcrcd  tVoiii  tlic  t'all  uf  tlic  liousc,  Tliere  is  nu 
report  ot'  tlic  arji'uineiits  nscd,  or  ol"  tlic  rcasoiis  on  w  liicli  tlic 
judj^fiiicnt  procceded.  Tlic  sccoïid  niason,  wlm  was  not  cm 
)>loycd   to   rcluiild,  Imt  nicrcly   to  tinisli  tlic   érection  of  tlie 

liou.sc,  iiiay  Ilot  liavc  liccn  takcn  to  lie  a  lniilder  of  tli liticc. 

sulijcct  to  full  rcsponsiliility  witliin  tlic  iiieanin;^^  oi'tlie  lauof 
warniiity.  It  was  not  showu  tlmt  tlic  dcfault  of  tlic  fiist  him- 
.son  was  sucli  as  tlic  .second  inasoii  on;,dit  to  liave  detectcd  Im- 
foiv  lie  l)c<;an  t(.  do  liis  owii  work.  'l'Iie  sect.nd  lejiort  of  tin' 
experts  is  ratlici' to  tlic  contraiy.  Tlii'  appeal  was  on  lieliall' 
of  tlie  arcliitcct  only  ;  as  ail  wlio  werc  interested  liad  liccii 
niatlc  parties  to  tlic  jirocccdin^fs,  tlicii-  c(|uitics,  iuh'f  ■•"',  wcre 
adjustcd  accordiiiif  to  tlic  nici-its.  'l'iic  ]irinci|ial  dcfaulter — 
tlic  orii^inal  contractor  for  laiildin;^  tlic  Ixaisc  was  lield  res- 
ponsililc  as  wcll  to  tlic  puMic  as  to  tlic  pai'tics  wlio  snfleied 
l)y  his  dcfault.  No  vwU'  or  principle  of  law  can  hc  safily  col- 
Iccted  froin  tliis  report,  tliat  could  or  ouj^ht  to  hâve  liceii  coii- 
sidered  as  authoritative  in  .scttlin»;  tlie  law  of  Lower  Canada 
otherwisc  tlian  as  it  lias  hecn  settled  in  the  présent  case,  in 
wliicli  the  lialiility  of  the  architect,  or  of  Jinnrit  Miid  Wnlsini, 
lias  not  liccn  ])ut  in  is.suc.  ft  is  not  necessary  for  tlnir  Loid- 
sliips  to  considcr  wliat  oui^lit  to  havc  hecn  the  l'ulini;  of  the 
Courts  iu  Lower  Canada,  if  the  sinkin^  of  the  tower,  and  the 
consc(]uent  daniajie,  had  liccn  sliown  to  havc  liecn  causcd  hy 
a  latent  defect  in  tlu'  work  tloiic  licfore  the  dat<'  of  the  oon- 
tract  of  A))|)cllant,  and  whicli  lie  could  not  l»y  the  cxcirisc  of 
care  and  skill  havc  discovcrcd.  it  plainly  appears  tliat  wlieii 
hc  contracte»)  to  liuild  the  Cathedral.  and  acceptcd  tic  fonml- 
ation  at  his  own  t-stiinatc  of  its  value  as  the  liasis  of  his  woi-k. 
he  had  the  nicans  of  knowin^  the  nature  of  the  soil  ;  lie  had 
the  dimensions  of  the  foundatioii  ;  lie  had  the  plans  of  the  ar- 
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chitict  Im-I'oii'  liini  iiii<l  lu"  iiiiint  lif  hik<ii  t<>  Iium-  knnwii  tin- 
iiiitiirr  (iipI  s|iiciiil  «•liiiiiiili  r  cil'  tli-  stnirtiiic  In-  wns  nliinif  tu 
l'iii't.  .\|i|>lyiiii;-  lii^  >ci'iiiilic  kiiii>,\  |.(||fr  tu  tiu'  siil.j.ct,  lii' 
uiiLiht  tu  lune  Uiiuuii   tliat    tlii-^   t'uiiinliit ion    uns   iii>i)tii(-i<'iit. 

Il  II  il'  i,ur.  Islii]»-.,  t  Ilirtt'un-.  ni')-  i)t'r)|iiiiiuii  tliiit  uiiilii'  tlir  Inw  uj' 
l.uw  rr  (  'iiiiiiilii  lif  is  liiililf.  just  as  Iit>  miist  liiiVf  Imcm  il"  lu-  liml 
in  tiinis  cunlractril  tu  lniiM  Tnini  tlif  ui'"iiii<l  on  tlir  liait-  sitf. 

rin'  |tartit's  conci  rncil  liavi-  proi-ci'liMl  un  wliat  |iiu\c(l  tolicu 
ruiiMiion  t'iTor.  Iiiit  tliis  cannot  alti  r  tlif  iiili'  y^i  law.  Tu  usi' 
tlir  laniiiia:,'!' ni"  LunI  Manstit'M  as  tua  rnl<' soincwliat  analu- 
L,foii-<,  "  At  tiist  tlic  nilr  a|i]wiir>  tu  lir  Imrd  luit  it  is  sittli'il  on 
|irin<'i|ilcs  ol'  |iulicy,  nriil  wlnn  once  istalili-lnil,  tvciv  iiian 
coiitriicts,  w  itli  rt'l'cifiicf  tu  it.  ani|  tlnTt-  is  nu  linnlslii]!  at 
ail.'  (.'{  hoiii;!.  II.  :îit())  Tlic  contiart  litl-f  lia>  Imcii  drawn  n]i 
su  as  not  tu  contain  any  l'Xpri'ss  |ii'ovision  aitli  a  vie»'  lo  i\- 
l'JMili'  uY  inoilit'v  tlir  lull  iis|)onsiliilitv  iin|"ist'i|  liy  tlu*  l.iw  on 
A|»|Hllant.  It  sn|irra«li|s  s|n'cial  clauses.  ]notioti\i' ol' tlic  ftn- 
|iloyer,  liy  wliicli  lie  is  exonirate<l  IVoin  contiti"."  •'  lialiilitie>-'. 
'The  A|i]Mllaiit  iiiust  lu'  a^sinneil  to  hâve  kiiuwn  tl'e  law 
wlii'ii  lie  (  i'  I  •«!  into  ilie  contract.  W'Imtevt  r  tlie  lim-'l  .  iiol" 
tlie  Oise  iiiay  lie,  it  is  Ilot  witliin  tlie  |(ro\ince  oV  \\\  'w  i.onl- 
sliij  .  to  relie\c.  'l'iieir  iluty  is  tu  «leciile  w  liât  tlie  law  is  iiy 
wliicli  tlie  case  i';>t  he  iju\enie(|.  'riie  principal  ]>oi!it  '  eini; 
tlnis  deciileil  anaiiist  Apiieiliint.  tliey  tlu  not  tliink  it  iieces^n- 
ry  tosay  nioreun  tlie  suliorilinate  (piestions,  ami  especially  on 
lliat  relatint:  to  tlie  ( 'iieii  stonc.  tlien  tliat  tliey  ai^i'cc  witli  tlio 
("aiiaijian  (  "uuits  in  tlicir  conclnsiun  mi  tliese  |)oints,  and  in 
tlie  reasons  hy  wliicli  it  is  siipporteil.  Tluii'  FiOidslii])s  will, 
tliei'el'ore.  liMiitliIy  ad\ise  lier  Majesty  tliat  tlie  jnduiiieiit  ap 
pe.iled  tVoni  oiiixlit  to  lie  atlîniied.  and  tlie  ajipeal  lie  disinisseil 
witli  co>ts  (S  ./.,  ]i.  2S!»:  \'l  ./.,  p.  .■{L>|  :  K;  ./..  p.  s.')  et  S 
M0..1VS  /'.  r.  /,',/>.  A'.  N.,  p.  -I-IW.) 


VENTE  D'UN  VAISSEAO  A  LA  FOLLE  ENCHERE. 

('•>ll{   l>i:  ('ii:t  I  I  r.  (^hn'liec,  2'»  mars   IS02. 

Présent:  SriAKT,  .lu<,'c. 

r^AvniF,  I)eman<leur,  vs.  Tl.AN  TK,  Dcfcndiin.  et  lîl.oi  IN,  Adju- 
dicataire. 

JiKjr:  (jiie  la  xciitOilia  fnllc  cnciiiTc  sera  (inlniuiéo  à  l'instance  ilu 
I>enian<lciir  luiitrc  nii  adjnditatairc  d'iin  liatcau  i\  v;ipcnr,  cnrc^ristr*'' 
an  (lisir  de  la  Idi,  iini  n'aura  1  a.*  payé  le  prix  de  son  adjudication.     (1) 


(1)  V.  ait.  .■)!»;{  (  .  I'.  C. 
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Le  25  mars  derniLT,  Fran(;ois  Blouin  su  porta  adjuflicatairc, 
à  une  vente  jiKÎieiairo  d'un  batean  à  vapeur,  appela  "  Indus- 
trie," pour  £.SO(S  15s.  Od.  Sur  défaut  de  paiement,  le  Deman- 
deur, imnjédiat(!ment  après  le  rapport  du  l)ref  l'i'xécution  en 
cour,  fit  motion  pour  folle  enchèi'e  contre  lui. 

Talhot,  pour  le  Demandeur:  Je  soutiens  (|ue  cette  motion 
doit  être  accordée  contre  l'adjudicataire,  ]>arce  ([ue  la  ventr  m 
été  légalement  faite  et  esc  revêtue  de  toutes  les  formaliti's 
voulues  par  la  loi,  et  (pie,  partant,  l'adjudicataire  fst  tenu  di- 
consigner  et  dép(wer  le  prix  <le  sou  a(lju<lication  entre  les 
mains  du  greffîei'  de  cette  coui',  il  ne  peut  ])lus  faire  ce  paie- 
ment à  l'huissier  ((ui  a  fait  la  vente,  vu  ijue  le  la'ef  de  y/r// 
farùiK  est  expiré,  et  qu'il  a  été  ra])porté  depuis  longtemps  de- 
vant la  cour.     (1) 

Casault,  poiir  l'adjudicataire  :  Répondit  t|u'il  n'était  pas 
tenu  de  payer  le  prix  de  ra<ljudication,  vu  (jue  la  ve;  te  ne 
donnait  aucune  silreté  à  l'adjudicataire,  par  la  raison  (|Ue  le 
vais.seau  était  eiu'egistré  à  la  douane,  au  désii-  de  la  loi,  et 
qu'il  était  liypothé(|ué  pour  de  fortes  sonnnes,  lesquelles  hy- 
pothèques demeuraient  toujours  sur  le  vaisseau,  nonolistant 
la  vente  judiciaire,  et  (pie  l'adjudicataii'e  ne  pouvait  payer  le 
prix  de  son  adjudication  avec  sûreté,  quoiqu'il  fut,  et  avait 
toujours  été  prêt  à  le  faire,  ainsi  (pi'il  était  constaté  par  un 
protêt  fait  à  l'huissier  qui  avait  fait  la  vente,  ces  ofires  de 
payer  étant  faites  à  la  condition  de  lui  donner  un  titre  valable, 
faire  libérer  et  acquitter  le  vaisseau  des  hy[)othè(|ues  dont  il 
était  chargé. 

Jugement:  Motion  accordée.     (12  D.  T.  B.  C,  p.  207.) 

Talbot,  pour  le  Demandeur. 

Casault,  Langlois  et  Angers,  p(jur  l'adjudicataire. 


TARIF  DU  PROTONOTAffiE. 

Sui'ERIOR  Court,  Québec,  5th  April,  18G2. 

Before  Stuart,  Justice. 

NiNTEAU,  Plaintitî"  vs.  Tremain,  Défendant,  and   Hunt,  Op- 
posant. 

Jufjé  :  Que  le  protonotaire  n'a  pas  droit  ù  l'honoraire  niontioinn' an 
fie  item  du  tarif  de  mars,  1801,  sur  la  production  d'une  contestation  du 
certificat  d'un  registrateur.  (2) 

Thi.s  was  a  motion  by  opposant  Hunt,  supported  by  affidavit- 
that,  inasmuch  as  the  prothonotary  had  illegally   refused  to 

(1)  Merchant  Shipping  Act,  17  luul  18  Vict.,  cli.  108:  Cou.  Stat.  Louer 
Canada,  cap  8"),  sec.  2(i,  page  803  :  Code  de  Commerce,  art.  197,  tit.  2,  de  la 
sauiie  et  rente  des  navires. 

(2)  V.  art.  4  du  tarif  du  29  janvier  1879, 
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reçoive  aiid  file  liis  contestntioii  to  tlu'  rejj^istmr's  cei-tiHciite, 
lie  Iw  iiow  onlcred  to  J'eci-ivr  îi'.id  Hic  tlic  sfiiiie.  Thr  niiiission 
of  tlp'  prothoiiotaiy  to  receive  lUid  tilf  the  coiitestfitiou  in 
(luestion  was  Founded  upun  tlie  refusai  of  opposant  to  pay 
any  fee  iipoii  tlif  pi'oduction  of  tlu-  contestation. 

Casail'I',  for  thf  pi'otlionotary  :  Said,  tliat,  ly  the  sixtli 
item  of  the  tariH'of  Mareli,  hSlil.lhc  [)rothonotary  was  cntitlt'd 
to  a  suni  of  80.00  on  the  contestation  of  any  action,  inter\('ii- 
t'um,rr(jiii.('t(' riri(f','\uv\t\i'\\U\]  deniand  oi'  i iixcri i>t ion  rn/nn.r: 
tliat  the  ])i'i'si'nt  contestation  was  a  proceedinL,^  analo^ous  to 
those  nientioned  in  the  taritf,  and  that  theiTfore  the  frc  was 
due  :  tliat  the  attoniey  of  opposant  Hunt  had  rcfused  to  pay 
tliis  fee,  and  that,  theri'fore,  the  prothonotary  was  justitied  in 
i'efusini>'  to  receive  or  file  the  document  in  (|Uestioii. 

Pakkin,  for  op])osant,  answi'i'ed  that  tliis  item  of  the  tarif!' 
clearly  specitied  on  what  contestations  tliis  fee  couid  he  claimed. 
that  the  contestation  of  a  re<;isti"ar'scertificate  wasnot  s])ecial- 
Iv  nientioned  and  ouu'ht  iiot  tube  chaim'd  hv  imiilicatioii,  that 
the  tariH'wassuHicieiitly  onerous  and  ouylit  nottolie  e.xteiided 
tu  cases  iiot  pro\ided  foi". 

.Jrixi.MENT:  Motion  oranted.  (12  JJ.  T.  H.  ('.,  p.  209.) 

1'ai{KIN  and  j'en  tlani),  for  o])posant. 

CA.sALl/r,  LAN(il.()is  and  AN(iEKs,  foi-  l'ruthonotary. 


ACTION  PETITOmE.-PREDVE. 

Cour  SuPiîuiErRE,  Arthnhaska,  l.S  mars  1.SU2. 

Présent  :  S'rt'AUT,  Juge. 

Foisv,   Demandeiu-,  r.s\  Demers,   Défendeur,  et    Demeks,  De- 
mandeur en  garantie,  r«.  Mailhot,  Défendeur  en  garantie. 

Jvgê  :  Que  le  Deiiiaiuleur  dans  une  action  jit'titoire  no  pont  nlitcnir 
jugement  sur  un  acte  de  vente  de  date  siilis('i|uente  à  ruccui'ation  et 
jxisses.sion  jiaisible  du  terrain  en  litiL;(^  ])ar  le  DétendiMir,  l'auteur  du 
J'eniaTuleur  n'ayant  ]nis  «''té  en  iKis-sc-^sion  du  terrain  a\ant  l'éixKiuc  do 
la  passation  de  tel  acte.  (1) 

Le  Demandeur  par  .son  acti<Mi,  réclamait  la  ])ro])riété  d'un 
immeulile  situé  à  Sfint-Christophe  dArthahaska,  et  pi'étendait 
en  être  ])ropriétaire,  en  vertu  d'un  acte  de  vente  con.sintie  en 
,sa  faveur  par  Zoël  l\'rrault,  en  date  du  1er  septembre.  bS5N, 
devant  Mtre  Defty,  dont  le  Défendeur  s'ét'nt  em]iaré  injuste- 
ment et  sans  droit  aucun  :  ses  conclusions  étaient  les  conclusions 

(  1  )  V.  subira,  p.  98,  Gibaon  et  Weare. 
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oviliiiaii'cs  (le  l'action  pi'titoiro.  Lo  OéfciHlcur,  .Tnlicii  DcnuT-i, 
ussii^iia  Eustaclic  Mailhot,  son  iiutnii-,  en  j^araiitii'  :  ])ai-  son 
uetioii,  il  allr^'iiait  (ju'i'ii  s('j)t('iiil)iT,  IM").'),  il  avait  aciniis  vci-- 
liak'iiiL'iit  le  niriiio  terrain  de  Eustaclic  Mailhot,  par  s(jn  procu- 
rcni' «lûnicnt  autorisé,  et  (jUc,  ilès  cette  épo([ne,  il  avait  éti''  mis 
l'ii  possession  du  teri'ain,  et  (ju'il  le  ])ossé(la]t  encoi-c  à  titi'*' .le 
})r()))riétaire,  sans  iiiolestation,  et  <|u'il  s'était  en  tout  ))iiiiit 
conformé  à  ses  ohli^ations  vis  à-vis  de  son  vendeur,  Mailliot. 
A  cette  action  en  j^arantii'  Mailhot  comparut  et  |)i'it  le  t'ait  et 
cause  de  J)eniers,  en  plaidant  à  l'action  ])i'inci])ale.  Par  sa  d('- 
t'ense,  d  admit,  l""'  que,  de  fait,  il  avait,  en  septend)re,  iSôô, 
autoi'isé  X.  A.  Heaudet  à  vendre  l'inuiieulile  en  question  à 
l)emers,et  quil  avait  renq)lit  toutes  les  oMi^'ations  à  lui  iiiijxi- 
séi's,  (pli  consistaient  au  paiement  et  prestation  d'une  i-cntc 
foncière  ainnielle  de  £1  10s.  à  Zoi'l  P<'i"rault  (pli  était  aux 
di'oits  d'Olivier  Perrault,  auteur  de  Mailhot,  et  <le  toutes  et 
telles  chare;es  rurales  impcxsées  sur  l'innneuhle  ;  2^'  que,  lors 
de  cette  vente  verbale,  en  septembre,  liSôô,  en  faveur  <le 
Demers,  Mailhot  avait  été  dans  l'impossibilité  <le  lui  consentir 
un  titi'e  notarié,attenilu  <|u'il  demeurait  alors  dans  l'état  du 
Vei'inont,  et  (pie  l'autorisation  par  lui  donnée  à  Beaudet  île 
vend  1-e  à  Demei's  avait  été  penlue,  et  (jue  c'était  l'unique  raison 
(pli  avait  empêché  la  passation  d'un  titre  iKjtarié  de  la  vente 
(hi  terrain  ;  .'l  (pie,  le  S  mars,  l!S(i(),  le  Défendeur,  par  son  pro- 
cureur, lîeaudet,  consentit  et  ratifia  en  faveur  de  Demei's  la 
Vente  du  terrain  (pli  lui  avait  été  faite  en  septendire,  IS.").!, 
comme  ci-dessu;  dit:  4  (pie  le  Défendeur  Mailhot  n'avait 
jamais  ni  cédé  ni  autorisé  Zoël  IVi-rault  de  vendre  le  tei-rain 
au  Deman'leur  l'^'oisy,  et  (pie  l'acte  du  13  septendire,  LSô.S,  fait 
devant  Mti'e  Defoy,  et  sur  lequel  l'action  était  fondée  était  un 
acte  faux,  simulé  et  fait  dans  le  seul  but  de  frauder  Deniers  d(( 
s(\s  droits,  et  Ce  avec  la  connaissance  de  Foisy,  qui  alors  savait 
(|Ue  Demers  était  en  jiossession  publiipie  du  terrain,  et  (pi'il 
avait  toujours,  depuis  bS55,  fourni  la  rente  foncière  de  £1  10s., 
jirix  du  terrain  ;  et  cpie,  ])artant,  la  fraude  pratiquée  pai- 
P(nTault  et  Foisy  ne  pouvait  militer  contre  Demers,  ac(|uéreur 
de  lionne  foi,  et  (pie  l'acte  à  Foisy  était  nul  quant  à  Deniers. 
Le  l^emandeui'  principal  ré])li(pia  spécialement  ;  (pie  la  préten- 
due autorisation  donnée  à  lîeaudet  pour  vendre  l'emplacement 
en  (piestion  à  Demers  avait  été  sulisétpiemmeiit  mise  au  ru'ant, 
et  annulée  par  le  fait  de  Mailhot,  qui,  antéi'ieuremcnt  à  la 
])assati()n  de  l'acte  invo(]ué  par  le  l^éfendeur  en  jj;aranti(^  en 
faveur  de  Deniers,  avait,  pour  et  moyennant  la  somme  de  sept 
piastres  et  denne,  fait  remise  et  vendu  le  tei'rain  à  Perrault, 
auteur  de  Foisy  ;  que  l'acte  fait  entre  Demers  et  Mailhot  avait 
été  fait  en  fraude  de  Foisy  et  des  droits  ac(iuis  en  faveur  de 
ce  dei'iiier,  et  (pi 'à  répo(pie   (le  cet  acte  Mailhot  n'avait  aucun 
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«Iroit  à  In  pi'()])ri(''tr  en  (|n('stion.  l'jn'ant  <UVs  avant  codôe  et  ven- 
due il  l'ri'iault.  l'ai-  l'acte  «lu  12  se]iteiiilirc,  IS.I.S,  par  PeiTault 
à  Foisy,  il  est  dit  :  (jue  It.'  teiraiu  appartient  au  vendeui-  suivant 
uni'  h'tti'c  d'offi'c  (h  ri'inini'  ihi  tn-nt'i  n  rpie  lui  en  a  t'ait  Eustaclie 
Mailliot,  de  l'endroit  appel<''  Montpellier,  dans  l'c'-tat  de  Vci-inont, 
ladite  lettri'  datt'-r  du  'l'.\  juillet.  1  S.")S.  et  la(|Uelle  lettre  accep- 
tée de  la  part  du  ])ivsiiit  vemlt-ur  ist  mise  en  main  de  l'acqué- 
reur; cette  mémo  lettre  dit  seulement  à  Perrault  :  "cliercliez  un 
'■  acquéreur  et  Je  vendrai  :  j'envfri'ai  Ii-s  actrs  «-t  pa])ier  néces- 
"  sai'es  poui*  la  vente  "'  et  rien  «le  plu-..  La  ])reuve  constate  la 
possession  du  terrain  en  la  persoiuie  de  l)cmei-s  depuis  1S5"), 
et  ])restation  et  paiement  de  la  renti- pai- ce  dei-nier  à  l'ei'i'aidt  ; 
il  est  pi'ouvé  que  ces  faits  sont  à  la  connaissance  de  Foisy  qui 
réside  sur  les  lieux  ;  alisi-nce  de  preuve  «l'aucune  jio.ssession 
(iuelc()n(pie  du  terrain,  tant  par  lauteur  du  ])emandeur  que 
])ar  lui-même. 

])nv.\L,  pour  Foisy,  .souteriait  que  l'action  devait  être  main- 
tenue :  lo  Parce  que  l'acte  du  Dt-nianileur  était  notarié  et 
a\ait  été  suivi  d'enregistrement,  et  qu'il  était  un  acquéi'eui" 
hoiui  fuie  au  désir  de  la  loi,  cli.  '-M.  section  i  des  statuts  rel'on- 
ilus  du  Bas-Canada.  2^'  <4>ue  U-  l)t''fcndeur  n'avait  pa.s  une 
jn-euve  complète  du  fait  que  la  lettre  écrite  en  IcSôô,  pai'  Mail- 
liot i^'  l^eaudet,  l'autorisait  à  vendre  à  Denu'i's  et  que  Beaudet 
lui-même  aurait  dû  être  examiné  cnnime  témoin,  et  que  le  seul 
témoit;-na<>e  de  T.  Côté,  notaire,  entre  les  mains  duipiel  la 
lettre  avait  été  déposée  et  perdue  a\ant  «l'avoir  l'edi^é  un  acte 
autlienti(iue  au  désir  des  inté-res-sés,  n  était  pas  une  preuve  suf- 
fisante en  loi. 

Talhot  .soutint,  après  avoir  récapitulé  les  fjiits  de  la  cause 
(pie  la  position  de  Demei's  était  juste  et  seule  .soutenalile,  et 
que  toutes  les  ti'ansactions  faites  par  Perrault  et  le  Deman- 
deur principal  étaient  entachées  de  mauvaise  foi  et  faites  en 
fraude  des  droits  act|uis  et  incontestaMes  île  Demers  à  la  pro- 
])riété  en  cpiestion  ;  que  l'acte  d'eni"e<iisti'ement  ne  pouvait  fa- 
voriser la  ])osition  prise  par  Foi.sy.  attendu  (|uil  n'était  pas  au 
désir  <le  cette  loi  un  acquéreur /«o/"/''/*'.  De  jilus,  ipie,  dans  le 
cas  même  où  il  y  aurait  eu  <leux  ventes,  li'  premier  ])osse.ssenr 
«levait  être  préféré,  et  le  .s«>cond  n'avait  «pi'un  recoui'S  en  dom- 
mage contre  son  vendeur.  (  I  ) 

(1)  .'rroulliiT,  Viiiti,  no  SI,  ]).  .">.'{:  "  Kîifiii  la  pos.scssioii  cdii.soi've  oiii'oru 
ilaiis  ri'tut  livil  rimpDitiiiiti'  piTogiitive  île  faire  piffiTer  le  |>i».ss(^ssuiil',  Inrs- 
i|Ue  diiilleiiiH  les  titres  ile.s  emileinlaiits  paraissent  l'-iraiix.  ("est  eneoie  ainsi 
i|n\'ntre  deux  aeipiéieiiis  ilii  nièiiie  iiéiita).'e.  par  ile.s  n.ntrrit.s  sons  si  ni;)  prirr 
iliiiil  In  ihiti'  lit  st  pas  tissiiri'i ,  ri/ m  i/iii  u  ifiinit  •  ii  /inssi  ssIdu  i/oif  l'Iri  jinfiri'." 
Cnile  Civil,  art.  1141  ;  1  l'otliier,  l"i/,'..  p  J7-.'.  m.  :{•.';  Kt  A'.  ./.  A'.  V.  p. 
;{."),  liUoilinii  vs.  Iji'fntiicois, 
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La  Cotir  rcmoii"  l'action  ]irincipale,  avec  (Irpt-iis.   (12   IK   T 
li.  ('.,  p.  2I(».) 

|)r\AL  ft  Tasc  iiKiiKAf,  avocats  du   ])tiniin<lcup  prin(i|i;il. 
'I'ai.I'.ot,  iivocat  ilu  I  )(''l'cnilcur  en  jrai'autic. 


PRESCRIPTION  PAR  Ui^  TIERS   ACQUEREUR   CONTRE  LE  DOUAIRE. 

CoL'U  .Sl'i'KlîlKllîK.  QiK'licc.  •">  .-ivril,  lS(i2. 
rif'sciit  :  'rASCIIEREAr,  Juoe. 
lilSSuN  et  al  ,  rs.   MnilAII)  rt  al. 

Jni/r  :  1*^'  f^iic  l'Iiôriticr  à  titre  tinivorsol  de  la  pcrsoiint".  qui  avait  ac- 
i|nis  un  li(''rita;_'i'  irn^st''  ilc  duiiairc  i'niitiiiiii<'r.  d'un  mari  et  d'une,  l'eniun^ 
(le.rani  leur  niaria;_'e,  ac-quiert  la  preseripîinn  d(>  dix  au.s  à  couipter  «lu 
décès  des  père  et  mère  des  dnuairiers. 

2^'  Que  le  paiement  l'ait  eu  vertu  d'un  jn;iempnt  nlitcnu  l'ii  l'aveurde  l'un 
des  diiuairier.s  par  le<  [ms.sesseurs  di'  l'héritage  L'revé  du  douaire,  n'in- 
tfrr(iui|)t  pa.s  la  [irt'seriptinii  (puint  aii.v  autres  parties  du  douaiii!  l'du 
réilamees.  et  ipie  tel  paieti.enl  n'é'ipiivaut  pas  à  une  renouciatioii  ù  la 
prescriptinn  (jui  aurait  déjà  et,'  acquise.  (1) 


f  ; 


L'action  de  la  Deinandctvsse  était  an  pt'titoirc  et  avait  pour 
lait  de  se  faiie  lurttie  m  ])o.ssessi(m  dini  sixième  indivis  d'un 
iinmeuMe  posséd(''  juif  les  l)(''fendeni-s,  comme  l'epré.sentant 
Finnin  Miville  et  TluMitiste  Martin,  leiifs  j  ['vv  et  mèfe,  et  (jui 
lui  appai'tenait  à  titre  <U'  douaire  contumier.  La  déclaration 
aliénnait  :  (pie.  le  13  février,  I7S7.  Jean  Baptiste  l'elletier, 
l)ère,  et  (Jeneviève  Talliot,  fii'ent  donation  l'utre  vifs  à  ,)ean- 
Hte  Pelletier,  letu'  tils,  de  la  terre  dont  il  s'aj^is.sait  ;  (pie, 
le  19  février  <le  la  même  aimée.  Jeaii-Bte  Pelletier,  tils, 
dotiataire,  é))ousa  Marit'-Aniiéli(pie  Bouclier;  et  (pie,  de  ce 
mai'ian'c,  sont  nés  la  Demaiicleresse  et  sept  autres  enfants: 
i|ue,  le  7  déceml)re  l.S2(),  Jean-Baptiste  Pelletier,  tils,  (pî'W 
«le  la  Demanderesse)  est  décédé  et  «pi(>  Marie- Ane'élique 
Bouclier,  son  é-pousi-,  est  é;j;alenient  décédé'e  le  1.")  septeliilire, 
1N.S4,  «pi'en  liS4'7,  la  Demandere.sse  reiioiu/a  à  la  succession  de 
son  père,  Jean-I5te.  Pelli'tier,  fils,  pour  s'en  tenii-  au  douair<- 
coutumier.  Les  Défemleiirs  plaidaient  ijue  l'action  aurait  «ITi 
êtri'  poitée  sur  \v  contrat  de  inariae;e  en  date  du  14  février, 
17S7,  passé  entre  Jean-Bte.  Pelletier,  tils,  et  Marie- Ani;éli( pie 
Bouclier,  (père  et  mère  de  iia  Deiiianderi'sse)  avant  leur  ma- 
riai!;*', et  111)11  sur  la  félefiKifiiiii  du  mariage:  que  ce  contrat 
])()rtait  une  ehiuse  géiiéraie  d'anu'ul)lis.semcnt,  et  ([tU',  partant, 
i'ininieulile    possédé   par   le   niai'i,  lors   de   .son    maria_(>e,  était 

(  1  )  V.  art.  •22.'{.-)  ('.  ('. 
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•  Icvriui  coïKHiL't,  t't,  pli)'  C()ii.s(''(|iit'nt,  n'avait  pu  rtiT  assnjrti 
au  (louaiiT  coutuiiiicr  :   i|Ul'  les   Dt'i't'iidcurs  (''taiciit  dixcinis 
possesseurs    de    l'iiiniieulile    dont    i'     était     (piestion,    sasoii': 
(•nnniie  liéi'itiei-s  de  Fii'niin  Mi\ille,  celui-ci  liéritier  de    lîenoit 
Miville  et  de  son  épouse,  (aïeids  des    Dt'i'endeurs)   iju'eux    «lits 
Ijenoit  Miville  et  son  (''jMiuse  avaient  fic(piis  cet  inniieulile  pm- 
et  en   vertu  d'un  juste   titre,  savoir  :  p(ir  ficte  d'éclian^e  des 
dits  t'eus  .lean-lUe    Pelletier,  fils,  et  Marie-Aniii''li(|Ue  l)oUclie|-, 
j)('re   et   mère   «le    la    Demanderesse,  vi\   date   ilu   !•   novemlire, 
l7!Mi,  et  (jue,  ])artant,  ils  avaient  accpiis  la  pri'scription  de  dix 
ans:    .'{().   (^)u'ils  avaient  aussi   ac(|uis   la   prescription   tiente- 
naii'e.      Des  réj)onses  spé-ciales  furent  enfilées,  pai'  les(|Uelles  il 
était  allégué:    lo.   (^)ue  le  contrat  de  niariai,^e  ('tait  un  acti-  nul 
mancpiant  des  formalités  voulues  par   la   loi  ;  2(>.  (pie   les  di- 
verst'S  ])i-esci'iptions  ne  pou\aient  être  invoipié'es,  icelles  ayant 
ét(''  interrompues   {)ar  .sentence  judiciaire,  (pli  avait  force  de 
chose  jue'(''e  :  lit).  (^>ue  la  possession  des  J)éfen(leurs  n'avait  pas 
été  accompagnée  de  la  lionne  foi   re(|uise   pour  ])rescrii-e  avec 
titre,  et  (piau  contraire  elle  était  de  mauvais(   foi.    La  preuve 
consistait  en  une  adnnssioii  de  faits:    '  lo.   ())ue,  lors  du   ma- 
riage (1(^  Jean-I>te.  Pelletier,  père  de  la  Demanderesse,  il    ('tait 
propriétaire  de  rimmeulile  dont  il   s'ae'is.sait,  et  sur  le(piel    le 
douaire  était  r(''clamé  :  2o.  (pie,  lors  de  l'action,  les  J)éfendeurs 
étaient  en  pos.ses.sion  par  indivis  d'une  partie  du  dit  innneulile  : 
80.  (pie  ce   même  innneulile   faisait  partie  de  celui   donné  à 
Jean-15te.  Pelletier,  tils,  suivant  donation  du  18  février,  17n7  : 
■lo.  ([ue  l'immeulile  mentionné  en  le   junement  du   "20  février. 
1S41,  olitenu  en  faveur  de  Mavie-Aiieéli(jue  Pelletiei',  so'ur  et 
co  (louairi('re  de  la  Demanderesse,  fjusait  [)aitie  de  celui  donné 
par  la  donation  ;    ôo.  (pie  rimmeulile   [xis.sédé  par  Jean-Hte. 
Pelletier,  i)èi'e  de  la  Demandere.s.se,  lors  de  son   mariage,  était 
le  ;/(''';//7' (pie  cclvl  p'ii'  lu  1   tli)iiii(^  en   éi'/Kiiu/c  aux  nomm  s 
Benoit  Miville  et  son  épouse,  par  ncfc  (/'('c/ia ih/c  du  !•  novem- 
lire, 17n(),  (environ  neuf  ans  après  le   marian'e  du   p('re   de   la 
.Demanderesse);  (io.  (pie,  depuis  cette  date,  ce    I^'iioit   Mi\ille 
avait  [xis.sédé,  l'U  vertu  de  cet  (icff  (l'('c/i(i iii/c,  \v  dit  imnieiilile 
ju.s(|u'à  .son  décès  arrivé  ^n   ]S2():    7o.  (pie,  depuis  ce   temps, 
c't'tait  Firmin  Miville,  tils  de  Benoit,  et  ])ère  des   Défendeurs, 
(pli  avait  possédé  le  même  immeulile  ius(pia  .son  décès  arrivé 
en  IN82:  «So.  que  Firmin  Miville  éldit   hériflrr  (h  titre  uni- 
ver.sel)   de    Benoit   Miville,  .son   ])ère,  et    (pie    les    Défendeurs 
étaient  eux-mêmes  liéi'itiers  de  Firmin    Miville,  leur  p(''re,  (pii 
avait  lais.sé  dans  sa  succession  le  dit  immeulile  (pi'il  a\ait  re(;u 
de  .son  père  à  tllrc  d'hérédité,  et  (]u'il  avait  transféiv  aux    Dé- 
fendeurs, .ses  enfants,  au   même  titre."     Le   'iS  janvier,  I.S8!t, 
(treize  ans  après  le  décès  du  père)  riin   des  douairiers  porta 
une  action  jKair  sa  part  du  douaire  et  olitint,  après  contesta- 
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tion,  un  jugement  11'   10  tevrifr,  1.S41,  contre  les  Dét'cniltiii- 
(|ui  n\Mit  t'ti'  satisi'iiit   jiar   eux.     Il   «'^tfiit  donc   cdiistaté  ipi 
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acquis  par  Hejioit  Mivilleet  sou  épouse,  aïeuls  des  Défeinleur-». 
(lesipiels  ils  étaieiit  au  t'ait  et  cause, à  t'ilrc  }i  iiii'i'i'x(l,t\{'  .K^aii- 
l>te.  l'elletiri'.  tils.  et  .Mai-ie-Alinéli(iUe  Bouclier,  père  et  liièir 
(le  la  Deiiiauderesse,  et  ce  durant  et  constant  leur  mariage. 

TaI.I!()T:  Les  (|UestiollS(jui  sollt  SUSCeptiM'JS  d'être  soulevéo 
peuvent  se  réfliiiif  aux  pro])ositioiis  suivantes  :  1"  Le  contrat 
de  niariai^e  plaide'-  parles  l)(''l'eiideurs  est-il  ou  non  valalile  ' 
il  ])rescriptioii    iiivoi|uée,  en  supposant  (|ir<'lle  aurait   été 


2^  L 

ac(|uise.  a-t  elle  ('ti''  iiiterroinpue  ])ar  le  ju^enieiit  olitriiu  en 
iN-il,  i'aveur  d'un  des  co-iloiiairiers  de  la  1  )einaiideri'-»sf  ' 
'{'•'  Les  Déieiideurs,  (pii  ont  connu  l'existence  du  douaire,  par 
ce  juLicnieiit,  ont-ils  ('-t"'  c<iiistitués,  par  là  iiiêiiK',  en  mauvaise 
foi,  en  supposant  (|U  ils  avaient  été  jiisfpi  alors  de  bonne  foi  '. 
4'-'  J^'acijiK'reur  il'uii  liéritat^e  i^revé  du  douaire  cimtuniit'r  du 
mari  et  «le  la  femme,  durant  et  constant  leur  inaria<;e,  est-il, 
])ar  là  même,ac(iuéreur  de  mauvaise  foi  ;  e.st-il  censé  coiinaitie 
l'existence  du  douaire,  et  (|Ue  cet  1  érita^e  est  dès  lors  in  lié- 
nalile.et  (pie  la  vente  (jii'en  fait  K-  mari  est  nulle  ])our  me.ié  :' 
5'"'  L'héritier  à  titre  universel  liérite-t-il  de  la  lionne  ou  mau- 
vaise foi  de  >on  auteur.'  1^  Sur  la  valiilité  du  contrat  de 
mariatije  :  Cet  acte  est  nul  à  sa  face  même,  en  autant  (pi'il  a])- 
jiarait  (pi'il  a  été  jiassi'-  devant  un  seul  nota  ire  et  un  témoin, 
encore,  ce  témoin,  si  l'on  ]ieut  lui  donner  ce  iK)m,car  l'acte  par 
lui-même  ne  le  fait  pas  voir,  y  est-il  dénommé  seulement 
comme  t'tant  l'ami  des  épiaxx,  et  les  autres  s(jnt  parents  au 
deeré  pmliihf  et  n'ont  pu  être  ap])elés   comme  témoins.    Il  est 


(le   princiiK 


(le 


droit    (|Ue 


le   «le 


tant 


formalitt 


voulue 


entraille  la  nullité  ah.solue  (1  )  :  2'"'  sur  la  (juestion  de  .savoir  si 
la  ])rescri|ition  a  été  interrompue  par  le  ju^'eiiieiit  de  1N41 
olitenu  en  fa\'eur  de  la  co-douairière  et  .so-ur  de  la  Demamle- 
resse  (2);  .'i*-  si  la  connaissance  (]ue  les  Défendeurs  ont  eu  de 
l'existence  du  douaire  par  le  jue^enient  de  1N41,  et  pai"  le  paie- 
il)  Pcniii,  /><■-■■  iiiiZ/ifi'-',  ]).  47  :  1-  liop.  de  (iiiynt,  247  ;  17  Rep.  <U'  (Juyot, 
vl»)  Ti'inoi<iH(i'i' ,  \t.  .">!  :4  l'uiiiier,  p.  (i<t!l,  ii*-' S.'{  ;  14  Df.i  coiifiToiiccs  dWiim'C.-*, 
J)is  cdii/rttf':.  \i.  l!."}!»  :  Aiuioii  lliiiisart,  \\ii>  Xii//i/i',  p.  I!(l  \ '2  Dicliciiiiairf  île 
ilriiit,  vl»)  Xiitiilri .  p.  .'<(l."{  :  .S  ripulliif,  p  1  la,  eil.  r.il;,'i'  ;  /)ri)it<  f/«  -■  Xntairis, 
pal-  Laiigli>is,  p.  .'ilo  :  art.  li(i  «le  Turd.  île  Hliii.-i  ;  1  J'dr/nif  iiolain  ,  p.  .'H»,  .">G  ; 
7  Tniillier,  11^'  4!tS.  p,  .")S."). 

(•_>)  1  l'otliiei-,  Oh/;,,„H,u,s,  11"  (lîtO,  1),  4i:{,  n"  842,  i).  .^")l,  n^Min2:  Ancien 
l)i'ni;<art,  vlio  liii<  rrii/ititin,  n*  4  :  Tinplonj.',  Pri'iri/i/ioii,  u^'  (>4,  p.  S((,  le  |)aie- 
ment  paitiel  est  siitiisaiit  pour  l'talilif  ipi'il  y  a  en  leimneiatiim  à  la  piesoiip- 
tinii  ;  tj  Merlin,  vImi  l  liti  ii\ijitii,)i.  S  S,  ]).  4!l|  ;  I  l)ii])lissi.s,  p.  4!t.Sl,  deniaiiile 
)>léeise  i.-\\  jiiîitiee  ;  l)iiinat.  li\'.  .'?.  p.  •_'7'>.  ;!  I">.  Car  Jiour  preseriie  ilfant  ipie  la 
liiis.sessiun  ait  eti'  ]iai.silp|e  et  de  Iminie  fui,  v\  la  demande  en  justice  fait  ipie  la 
possession  n'est  pins  paisiihle  et  ipie  le  possesseur  cesse  pur  là  d  elle  de  lionne 
foi. 


1)K    1,.\    l'IJoVINfK    l)L   glKlîKC. 
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iiifiit  ou  <U''li\  rfilUT'  lie  cette  partie  <le  rinniielllile  <;reV(''  de 
douaire  a  eu  1  etl'et  de  les  constituer  de  mauvaise  foi  (1); 
4''  1  actiuéreur  «luii  liéritaiic  yrevé  de  douaire  coutuniier  durant 
le  mariage  est-il  de  mauvaise  foi  f  |iar  le  fait  r|ue  cet  liérita^e 
est  inaliénalile  et  i|Ue  jiai'tant  la  vente  (|u'en  fait  le  mari  est 
une  seconde  alicnati(^n  et  est  nullt,'  [lour  moitié  {'2)  ;   ô*-  l'iiéri- 


r 


(1)1  l'othitT,  (l(i,  u"-7<«»,  Tiil  ;   Doiiiiit,  liv.    :).  tit.  7,  \i\k  -JTI.  •_'7;i  :   Kiii 
11,  pli  iliiiiniii ,  \>.  .SI  1  ;  1  Kcriiiit',  Ciiii/iiiiii  ili   /'((/(>,  p.  "J-Vt,  ;;1.  "J  ;   |)iiii< 


I'' 


it.  cil 


1.  ."{7  ;  4  l'otliicr,  / 


p.  .">!I7,  H"''  "^  ;  'rciiiiioiig,  /' 
lui  11*^  4(!  ilit  \v  piuto  cli'truit    lu  Ixinno  foi,  ijui  i'«t 


t'i  ■'ii-ftphi 


iiilil'lnil.    Il   ~    11)  ut    il 

iK's  t-iiiiilitiipiis  pdiii-  pri'siiirc  par  dix   l'I  viiiut    ans  v\  foirr  à  ci-  ri'jct    ilaiis  la 
pivsii  iptidii   ticiitciiairi'  :   'l'ioplonj;,  ili 


(ISS:    la   \» 


IKlllR'     foi     est     (llMlIlitt 


■la,  il 


y  a  iMi  aLitioii, 


j>ar  le  seul  ooniiiiaiiiUiiicnt  ;  or  ui   il  y  a  ]>his  (lUe  tout  le 
jugement  et  paiement  parles  Di'fendeurs. 

(•2)  1  Duplessis,  p.  L'.')."),  sur  l'art.  '24!)  île  lu  Coiiluni'  ih   I' 
•  lu  ilouaire  e.st   inaîiiiialile  et  l'aliéiiatioii  faite   par  les  père  et    iiiere  est  iiiille 


ilit  :    Le  foiuls 


loiir  moitié 


1 

pe 
.1. 


e   ne  pouvant    v 


t,iiiifiiiii' 
ilal.U 


il'    f'dii.i,  p.    117.  tit.    11.  />i.<  ilniKuixi,  <\i\ 
ilii'ner  ou    11         ' 


ement    aliéner  ou    liypotliei|Uei 


pieus 


«louaire    depuis  le  inariaL'e,    sinon  a  la  eliaige   du  ilouaire 


Ile  |ieiivent    être   vendus   au    iiri'juillet 


d'ieeli 


■h.   I.- 


Ilm; 


.t  /.' 


lîae(|Uet.  /)i 


grevés    du 
it'lis,  p.     I  I.S, 


-/. 


Ill.ih 


I" 


rtiiii 


•  lio  Xiilliti ,  ])p.  •J47-4.S,"  la  Vente  est  nulle 


>">ur  une  ehose    i 


loiit    lu   loi   <l(''fend   d'en  être  la   matieii 


le   clroit 


eoininiiii 


deleiul  I 


led 


ouairesoit  matiiii>a  une  vente  ;  4  l'otliier,  /' 


n"'  S4S.-|  ;  -2  f,' 

rotll  iiiilii 

1) 

d 


,1  , 


■iiiifiiiiiii  1',  ]).  7 


().•{,  eol.  1, 


rriji/iiiii,  ]i.  (iOK, 


.S,  Alii  iKiiiiiii  iiii//i\  et  '2  (îraiiil 


'«  iiiiiii 


i"  '22,  pp.  41.5  et   4."),  eol.  I  ;  4    l'otliier,  Duiniin,  n-^  .TJIÎ,  p.    1,"»4, 
'!;/(,  :  "  il  n'est  plus  |ieriiiis  au  mari  d'aliéner  ni  d'oMiger  l;i  iiartie  du 

iveiir  du 


ifaiits 


iloiiaire  îles   en 
doiiaile  s'exprime  aiiis 


liourion,  tit.     l.'{.  eli.   I.S, 


L 


1' 


:i. 


ir   la    t'i 


|iie  lecloiialle  est  eoutumier.  la  moit  le  desliii 

1. 


liallelialile  de 


t.tges  sujets  à  ee  douaire,  et  (lui  forme  le  fonds  d'ieelui,    est 

part  du  mari  ;   telle  est  la  faveur  de  cette  talile  de  naufrage  ipie  la  coutume  a 


voulu  rendre  etl'eetive,  et  la  lin  de  celte 


assurance  oiie 


la  1. 


faite 


))oii 


k 


eiifaiils,  et  (ju'elle  a  rendue  iiidé]»eiidaiite  de  tout  événement  :  tel  est  l'esiuit 


général  ilu  ilroit  c(Uituiiiier,  par  rappcut  au  douaire  :  autreiiien 


t  ild. 


pendrait 


du  peie  lie  rendre  la  loi  inutile."  Deiiisart,  vlio  /hninin,  p.  'J-Jd,  consai'ie  l.i 
inéiiie  ilocriiie  ;  lîourjon,  p.  771 .  ajoute  :  "  La  vente  (pie  le  mari  en  fait. est  nulle 

lonairiers  ;  coiisei|uence  inévitalile  de 

ihiliitioii  di'  la   loi  ;  t  "est    la  .seconde 

la  loi  a  rendu  iriivocalik 


•lat 


i\  ement  :i  la  vi 


veuve  et  aux  enfants  d 


la 


l  lUoposltloll  pii 


dente,  et  de   la 
d 


vente  après  une  premnre  aliénation  i|Ue  la  loi  a  rendu  iriivocalile,  etc.,  cette 


lUit. 


st   fl 


)iidee   sur  ce   (pic  par   un 


tel  di 


oiiaire    le  mari   cesse  i 


l'éti 


1' 


pro|)riétaire  de   la    iioitioii  d'héritage,  etc.  tel    est    l'esprit   de    la  loi  ipii  a 


l'tabli  le  douaire,  etc. 


/'u/(tl 


ri-ét  du  "-'.S 


DupI 


/' 


ri/iflun,  liv.   I.  eh.    I  ;  Jn 


il  iIh 


liai 


ltiS4;2  l-'errière,  L'uii'iiiiii  île   J'nri-t,  p.  2'f2.  art.  IIS, 


il  faut  de  la  lionne    foi  pour  juescriri',  c'est    la   condition  de  la   coutume 
l)uiiod.  1  j^art..  p.  4I(>  ;   'l'oullier,  ii"  ."rJ.S,  p.    (i'J'J  ;    I    ,lniiri,'il   ilii    l'nlitis,  par 
""       "  "-    ""        ■  l'art.    LM!t,  cet  article  -.U!»   a   été 


lUondeau   et    (iuéret,  |)]).  !l.'')7,  122,  col. 


et  intre   lU'  peuvent 


di 


■te 


c  est  r 


■lie  a  iti'italilie  ) 


•gU 


>our  conserver 


italili  dans    la  vue   cjuc  les  \)< 

générale,  mais  règle  d'autant  ]>lus  favoralilc.  ip 

des  aliments  aux  enfants,  cette  ])roliiliitioii  existe  dés  l'instant  du  mariage,  la 

vente  ipii  en  est  faite  n'est  pas  valahli^,  etc    ;  S  Merlin,  lîi/n  rfuin  vlio  Xii//ilr 


(m7,  •>'>S.  ne  i)eut  I  de  l'article  24!t  ijuand  au  di 


De 


tl'fih'' 


V 


74,  1. 


la  1. 


lalile.  et  en  cas  d'ali 
1 


•fend 
1 


le  I 


iiisart.  vlio 
ih 


DiJ. 


lien  est  alisoluiiielit  llialli 
lui 


nation  touti^s    les  ]iarties   inti^ri^ssees,  celui  (pu  il   alii'iu 
ses  héritiers,  créanciers  et  ayant  cause,  sont  rei,'us  à  arguer  de  nullité  de  l'ai 


le 


it  deiielidre  de  la  volonté  de  l'iii 


omme  de  se  soustraire  a 


nation,  |i;irce  ipi  il  ne  pi;ut  de] 

la  disposition  de  la   loi  ;    Dunod,  cli.  2,  p.   I.S,  erreur  de  droit  n'excuse,  si  cela 


1' 


it   di 


l'est    (la 


L'i  iption  :  (niyo 


st   davantage  ipie  d  acipicrir   par  ce   moyeu  odieux   de  ))res- 


t.  /i' 


7" 


/V(i;/'f 


/' 


tmi'limt ,  I 


).  S42.  11^'  2S  ;  4   l'othi 


/ 


■'/ 


■n,,i,. 


.SOI) 


erriere. 


,/, 


ir.srri/ifi'iiii,  11^'  21»,  )).  ."kSS,  n"'  SI,  p.  2!l 


Dunod,  p.  2!t,  genéralciiiunt  partout  ce  ijui  mol  lu  pos.sus.-uurdu  inauvuisu  foi 


•    !• 


:.! 


-  K 


.■mm 


m 
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liAI'l'OUrs  JUDICIAIKES    KEVI.SKS 


ïn  I 


If 


It-f-  - 


m. 


î.i 


titr  à  titre  universel  li^'-rite-t-il  de  la  Imnue  ooimne  de  lu  111,111- 
Viiise  t'oi  lie  son  auteur.  (I)  Il  résulte  des  autorités  eité'es,  (|iir 
les  Di'fendi'urs  sont  de  mauvais'  foi,  et  ((Ue,  partant,  les  J)e- 
niamleurs  de\  raient  avoir  n'ain  de  CîUise. 

l»All.l..\l{(;i':  :  Soulève  les  jiropositions  (|ui  suivent:  I"  {.a 
presei'iption  eourt  contre  le  douaii'ier  en  i"a\eur  du  tiers  d''- 
teuteur  dès  la  mort  du  mari  :  (2)  2""'  la  prescription  accomplir, 
le  droit  (pi'elle  coiil'ère  ne  peut  se  perilre  (pie  par  une  renon- 
ciation e.Njiresse  ou  tacite  à  la  presci'iptioii  ;  ( ."})  IV  la  lionne 
foi  se  ])i"csunie,  c'est  à  la  partie  «pii  jiréteiid  le  cotiti-aire  ;\ 
jirouver  la  mauvaise  foi.  (4)  Après  (pioi  il  réfère  au  )nL;eiii<'iit 
rendu  à  l'unanimiti''  de  la  ('oui-  d'A]ipel  c(>iitre  les  pn'teiitioiis 
des  Demandeurs  sur  la  même  ipiestion,  il  say-issait  de  In  de- 
mande de  l'un  di's  co-douairiers,  voici  ce  jui;ement:  ('our 
<rA]»pel  :  iuet'inent  rendu  le  10  mars  l.S4S,  par  les  pinces  Rol- 
land. Mondelet,  Dav,  (îairdiiei-  et  Sniitli.  J.  Il    Miclifiud  et  al., 


Ap[)el 


ant.- 


M.   A.   V 


,'tlel', 


luti 


me 


La  C 


our,  considérniit 


l)i'r!sinll^(/ll    l''l/ilis.    |)|).  4t»4-(i."l-(>7,  p.    -S"),  -l'  cul.    S    \'i,  vil'C  llu   titl'f  f!ll|)r(llc 

"i  vciiU'   <lii  liicii  (lu   iiiiiH'iii',  cf  vitH'   n'es!  nul   (|U,'  |);ii' 


pre-^cnpt loii.  U 


<l>nl> 


i  raisKii  (iiu 


la  \, 


l'ii  clt'ffiul    l'alit'iiatidii,  di'  iiiriii 


iiaiio  lies  fiita 


fallt^ 


('  la   loi  ilrtViiil  ralii'iiatiiiii 
privili'gf,  ni'iiii.'   pi'iiui]ii',  niriut'  roiisiM 


/, 


1  •nplc.s.si.'..   Trrii/i'  il'i  i/fiimin  ,  pp.  7I.">-N4  ST-S.S.  ('(st  i(>i;i(jiu'ft  fdlidi''  ;  (iiiynt. 


i<y«  riiiiii 
'■'■'> 


vlii)  htivdiri.  ]).   .'{.'{(i  :  4    j'otliitr.  /'n  .irri/i/iaii,  ii"  SI  ;   'J 
».  Il"  !''Jli  It(l-."{1,  iTiTur  de  ilroit  incxcusalilc  :    Ildiiiat,  li 


Tiopl,: 
;{,  lit. 


.■«t'C.  .").  ]>.  lîS.").  le  v!  In  (lit  :   faiif  (pU'  tous  !(_•.'<  ])i)ssfss('ui-,s  aient  ('■t(''  de.-*  auteurs, 


sali.--  mauvaise 


foi.  1( 
il 


.1. 


!)  dit  :  La  iiiau 


j)ri'.-i(.THV,  ear  s  il   a   acheté   uni'  clio.se  ([ 


iii'il 


vaise  foi  du  liossesseur  l'eliii 


ilieiier. 


Il   lileii.  V(jila   ce  >pii    ])eut    s  appli((iier  iioui 


■hede 
ivait  (pie  le   vendeur  ne   poiivail 


la   fa 


du   douaire 


d'alMU-d,  le  droit   dit  en    tiennes  e.\))res  (pTiin  mari    et  une   femme  ne    peu\eiit 


ali(-iier  le  fonds  du  douaire  ;  or  voi 


là  II 


il  est  de  |(i'incipe  (p 


i  ). 


1  erreur  de   ( 


)liiliiti 
Iroit 


la  1< 


l" 
un  autre  cote. 


(pu 


le»    l)(''feli(k 


enrs   ])ar  leiir.s   auteiir.s  a  titre  u 


un  l'existence  de  ce  droit  d'autrui,  savoir  :   le  droit  des  enfants 


n  excuse  ])as.  il   s  ensuit  donc 
iiivei'sel   ont  dû   et  de   fait  ont 
(iiivol. 


A'< 7" /Vo//-<  vIpo  Erriiir.  p.  (>!•,  eireui'  de  droit  n'excuse  pas  ;  7  (luyot,  l'ijur- 
tii'in  vlio  K.rriixt .  p.  \X\,  on  ne  peut  if^'iiorei'  ce  (juc  la  loi  di'feiid  ;  '1  Troiilonir. 
l'i' .tri-i/it!iiii,  1».  ."l'in,  n^  ill.S,  celui  (|ui  acli(>le  contre  la  ])idiiiliition  de  la  loi 
liiaïKpie   de   lionne   foi,  l'acte   prolnlie   ne   transf('re   jias   d'etlcts   civils,    ni   le 


domaine  de  projiriete 


l)ant> 


■J.'i'J.  erreur  de  droit  inexciisalp 


1' 


">,  reconnaissance  constitue  en  mauvaise  foi  ;  !t  vol.  Merli 


1)11 


tiiiii.  p.   .">(I.S. 


/': 


(1)  17  (ùiyot.   A''/»' 


rfiin 


p.  •_'.".•_>  :  Dallez,  p.  4S,  n"^  l'.S  à  .'{M. 


vlio    /'rixcri/i/iiiii.  ]).   .■{17.  col    I  ;    1    Coiifi 


(•_') 


'rro])l( 


/' 


tiSli  et   <>S7  :    Loi.seau,    /)i  i/mr/i. 


riji/ioii,  nos.  7!*l  à  7!'.'>  ;  .'{  TroidouH,  Il hiu'IIk  iih<  ,  nos. 


it,  liv.  ;{,  cil.   !t,  nos.   IS  et  1!»;    \.v\> 


SiK- 


li 


)i.  ."{.si  :    !»  Merlin.    A'»;/.,   vlio  />« 


ap.  I,  no.  7ti  ;  1  Jiiiinitd  ilis  Aiiili:i.-<,  Arivt  .SU  mars  Ill7."i. 


\t2',\  ;  Heiiusso 


])» 


■h.  i; 


1' 


i;u 


\.  Denisart,  vliojjp   ±_';i  et 


Kia  l!l;    Ferrière,  sur  l'art.  117  de  la 
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(|Uc  les  Apju'lants  ont  établi  un  titre  de  ])r(>prit'ti''  par  pres- 
cription à  rcnc'onti't'  tics  <lroits  à  donaii'c  ecjutuniicr  rcdaiiics 
]>.w  I  Intime  connue  se  disant  nnx  droits  do  Jean-Baptiste 
Pelletier  et  de  Julie  l'elletier,  la(|Ui'lle  prescription  a  coni- 
nicnct'  à  courir  du  cin(|  décendtro  l(S2().  jour  <lu  décès  <lu  père 
des  douairiei's,  et  était  act|uise  aussitôt  l'expiration  de  dix  an- 
nées, aux  Appellants,  aussi  à  Sarah  Miville.  femme  d«'  Cyriac 
l'ai'a<lis.  et  à  Tliéotiste  Miville,  Détendeurs  nonnnés  en  l'ac- 
tion, vu  leur  possession  et  jouissance  à  juste  titre  et  de  Itonne 
foi  par  eux  <'t  par  Firnnn  Miville,  leur  père  et  auteur  connnun, 
franchement  et  sans  in(|uiétation  entre  âgés  (^t  non  privilégiés, 
jiendant  ''>  temps  re(|uis  pour  la  prescription,  et  (|Ue  les  Ap])e- 
lants  ont  le  droit  d'invoipier  le  titre  de  Sarah  Miville  et 
Théotiste  Miville,  comme  étant  à  leurs  droits  au  moyen  d'ac- 
quisition «lont  les  titres  ont  été  produits  en  preuve  ;  (pie  le 
droit  de  ))ropriété  di's  A])pelants  en  l'innueuble  en  question 
est  donc  établi  sans  qu'il  apparaisse  d'aucun  abandon,  ni  par 
eux,  ni  par  Sfirah  Miville  et  Théotiste  Miville,  de  leurs  droits 
ainsi  ac  |uis,  ou  aucune  renonciation  expresse  on  tacite  à 
iceux  :  (pie.  par  conséquent,  l'exception  péiemptoiiv  plaidée 
par  les  Appelants  à  l'action  de  l'intimé'e,  fondée  sur  un  titre 
valabh'  à  1  innneuble  en  question,  est  bien  fondée,  en  fait 
Comme  en  loi,  a  intirmé  et  infirme  le  jugenu^nt  dont  est  appel, 
savoir,  le  jugement  rendu  par  la  Cour  du  Banc  de  la  Keine 
pour  le  district  de  Quélu^c,  en  date  du  douze  d'avril,  1847.  Et 
cette  cour  rendant  le  jugement  (jue  la  Cour  Inférieure  aurait 
dû  ren<lre.  vu  les  considérations  ci-dessus  exprimées,  a  délnaité 
et  déboute  llntiiiiée  de  .sa  demande,  avec  dépens,  etc.  "  Cette 
action  avait  été  portée  par  Marie-Angélique  Boucher,  .steur 
de  la  Demanderesse  en  cette  cau.se,  et  co-douairière  avec  elle. 
L'action  est  renvoyée,  avec  d(''pens,  par  la  rai.son  ([ue  la  même 
(piestion  avait  déjà  été  jugée  en  appel,  par  le  jugement  ci- 
dessus.  (12  J).  T.  li.  C,  p.'2l4.) 

'I'alboT,  p(»ur  les  Demandeur.s. 

Baillahck,  pour  les  Défendeurs. 
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CAPIAS. 

(JolK    Sri'KKIKIKE.  t^UlrlMC,   H»  liiiir.s  IS')? 

Prôst'iit  :,M(»K1\,  'h\<f^^^. 

(iiiNDKoN,  Dfiii  Milfiir,  rs.  Lkmikix,   I  )t''ffiicl(ur,  et  Lkmikcx, 
HiMpirraut. 

Jiujé  :  (In'uw  (•'(/(('('.<  l'inam''  coiiln' iiii  lU'-liiti'iir  i|iii  f«t  ;i(i'ii-t'' d'avciir 
l'jU'lit' SCS  biens  et  ull'clH,  avec  riiiti'iilicui  île  t'raii.lcr  ses  (•n'aiicit-rs  eu 
HÔm'ral,  et  le  DtMiiaiKlfnr  en  parliciiliff,  sera  mis  ilc  cùti-, '/H'fvAc/,  s'il 
f.st  iiruuvt''  «iiic  i(i  l^'liMulciir  n'a  pas  racin''  Sfs  otH-ts.  c|ii'il  n'a\ait  aldis 
aucuns  liions,  ot  (iiio  conx  (jui  unt  vlù  cacliOs  étaiuiit  lu  pioiiriétt'  do  son 
l'pouse.  (IJ 

Li"  l)'."iimi(lc\ir,  locati'ur  «lu  DiU'ciulfur,  jxiursuivfiit  ce  di  r- 
nit-r  poni' la  soniiiic  (If  .C2(),  pour  loyer  :  rt  I  action  avait  l'tc 
coninifiicéf  ])ar  une  saisic-i^aj^frit'.  Le  writ  «le  saisic-^aocric 
n'avait  pu  Hw  ('xécuté,  parce  (pie  le  iK-fenileur,  le  4  no- 
venilire  l<S.")()  avait  fermé  et  Itarn-  les  portes  de  la  maison,  et 
avait  ret'ust''  d»  les  ouvrir  ;  et  pai'ce  (pie.  le  lendemain,  l'huis- 
sier exploitant  n'avait  pu  saisir  les  meuliles,  parce  ipi'ils 
avaient  ('ti"  cachés  et  mis  hors  de  vue.  Le  Demandeui',  dans 
son  atKdavit,  alléguait  les  faits  ci-dessus,  et.  de  plus,  (pie,  le  (I 
iioveinla'e  de  la  nu'me  année,  à  liuit  heuro  du  .soir,  et  le  len- 
demain, le  J)éfendeur  a\'ait  transpoi'té  une  (piantit(''  eonsidi'- 
ralile  de  menliles  hors  de  la  maison  .(ans  la  direction  de  la  cité 
de  (.Jluébec  ;  que,  li'  -5  novembre,  il  y  avait  dans  la  niai- 
s(ai  des  effets  pour  un  montant  d  environ  £ôO.  Sous  cet 
affidavit,  un  writ  d(<  fdpias  fut  émané  contre  le  l)(''fendeur. 
Par  re(piête  k'  Défendeur  demamlait  la  nullité  de  ce  ('(ijiii(.-<, 
et  alléguait:  lo.  Que  tous  les  etlets  rpii  .se  trouvait-nt  dans  la 
maison  et  dépendances  ne  lui  appartenaient  pas,  mais  étaient  la 
propriété  de  .son  é[)ou.se,  sépai'ée  de  biens  (lavec  lui  :  2o.  (^)ue 
les  meubles  avaient  été  achetés  par  l'épiaise  du  Défendeur,  à 
tine  vente  judiciaire,  dans  une  action  contre  le  Défendeur,  à  la 
poursuite  du  Demandeur:  'Ai>.  (pie  les  etfets  (pie  le  Di'-fendeur 
avait  transporté-;  en  la  cité  d(!  Qu(''bec,  étaient  la  pi'o[)riété  de 
.son  é pou.se  ;  (;t  (pi  il  n'avait  agi  ainsi  que  connue  l'agent  de 
son  épouse  ;  ce  (jUe  le  Demandeur  connaissait  [larfaitement. 
Cette  reipiête  fut  contestée  i)ar  le  Demandeur:  lo.  l'ai'ce  que 
l'adjudication  des  meubles  faite  à  l'éjMaise  du  Défendeur  n'a- 
vait ]ms  été  suivie  de  (léplae('ment  ni  (le  tradition  ;  2o.  (pie  les 
meubles  se  trouvant  dans  la  maison  ilu  Demandeur  étaient  la 
sùri.'té  du  loyer:  îio.  que  les  meubles  avaient  éie  adju<ft''.s  pour 
des  prix  excessivement  au de.s.sous  de  leur  valeur  :  4o.  (pie  sa 
dite  époil.se  n'exer(;ait   aucune    industrie,  et   (pie    les   arecnts 

(1)  V.  art.  7!I.SC.  P.  C. 
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|i)iyés  ])nr  elle  h  la  vonto  provciiiiifut  <lu  coiiitnrrcc  l'ait  ])ar  U^ 
Di'-friitlfur  et  lui  apjiai-tcnaifnt.  A  lVn(|m*t»',  il  fut  pnmvt' 
(|U»'  la  ilanif  Lciiiiciix  «'tait  st'-pniV'f  dt-  liions  d'avec  If  IV-l'i'ii- 
«It'iir;  (|iic  l'cttr  séparation  avait  t'it'  léj^alfim-iit  exécutée  ;  (pic, 
liirs  de  la  saisie  dans  la  cause  de  Kicliard  vs.  Lenneux,  ou  la 
daiHi!  Leniieux  s'était  pmtée  adjudicataire,  le  Deniamlt  nr 
avait  été  nommé  j^anlien  ;  (pi'à  la  vente  dans  cette  cause,  la 
dame  Lemieux  s'était  j)ortée  adjudicataire  et  avait  ac(piistous 
les  liiens  mi'uliles  et  etl'ets  (pli  se  trouvk'ent  alors  dans  la 
maison  du  Demandeur  louée  au  Dél'einleur,  que  les  nieuMes 
n'avaient  pas  été-  déj)lacé's  :  (pie,  lors  de  la  siiisie-pij^erie  et  du 
f('/)/((.s  (ul  rexpoiïtlp/iulii/iH  dans  la  pn'sent^-  cause,  la  dame  Le- 
mieux était  seule  pi-opricHaire  de  tous  ies  Iiiens  qui  se  tnm- 
\ aient  dans  la  maison,  et  t[u'aucun  des  nieul)les  et  effets  n'ap- 
l)ai'tenaient  au  Défendeur;  que  la  dame  Ijoniieux  avait  acheté 
ces  ineul)les  pour  un  pi'ix  excessivement  au-dessous  d(;  leur 
valeur  ;  (pie,  lors  de  la  saisie-<Ta<;erie,  le  Défendeur  avait  refusé 
d'ouvrir  la  porte  à  l'huissier  saisissant;  «jue,  le  lendemain,  tous 
les  effets  avaient  été  cachés  dans  une  chanihre  que  l'huissier 
ne  connaissait  pas,  par  l'ordre  de  la  Leinieux,  en  prés^'iice  dti 
son  mari;  ([Ue,  le  lendemain,  le  Défendeur  avait,  dans  la  nuit, 
transporté  tous  ces  meuMes  et  effets  à  <^uébec;  que  ce.s 
meultles  garnissaient  et  meultlaieiit  la  maison  du  Demandeur, 
et  étaient  la  sûreté  du  lover  et  le  ifa;;e  «lu  locateur. 

DkChÎine,  p(jur  le  re(piérant,  représenta  (|ue  la  loi  pour 
l'olitention  d'un  writ  de  cupias  ad  refqxmdcnduvi,  exijre  im- 
périeusement ([ue  le  déliiteur  cache  ses  làens;  il  s'ensuit  natu- 
rellement (pi'il  aurait  fallu  (pie  le  Défendeur  en  cette  cause 
cachât  ses  propres  liiens,  et  non  ceux  d'autrui  ;  qu'il  avait  été 
établi  juele  requérant  n'avait  nullement  caché  ses  biens,  mais 
l'ien  ceux  d'une  autre  personne,  (pie  cette  personne  fût  sou 
épou.se  ou  non,  cela  n'avait  pas  l'effet  de  changer  la  position 
des  parties  ;  qu'il  était  aussi  établi,  hcjrs  de  tout  doute,  ((Ue 
rép(aise  du  Défendeur  était  séparée  de  biens  d'avec  lui,  (pie 
tous  les  effets  (\m  se  trouvaient  dans  la  maison  du  Demandeur 
étaient  la  propriété  de  l'épou.se  du  re([uérant,  pour  les  avoir 
achetés  et  payés  de  ses  propres  tleniers.  Qu'il  était  bien  vrai 
(|Ue  ces  effets  avaient  été  vendus  à  un  prix  au-dessous  de  leur 
valeur,  mais  que  le  Demandeur  était  présent  à  la  vente  et 
n'avait  pas  enchéri  ;  ((ue,  de  plus,  si  les  effets  qui  avaient  été 
ainsi  cachés  par  le  Défendeur  étaient  responsables,  pour  le 
loyer,  le  Demandeur  avait  un  autre  recours  qu'il  aurait  dil  et 
pu  exercer,  c'est-à-dire,  le  droit  de  suite. 

Lan(;L()[s,  pour  le  Demandeur,  prétendit  que  la  séparation 
lie  biens  était  mille,  en  ce  ([ue  les  effets  avaient  été  vendus 
judiciairement  à  un  prix  beaucoup  au-dessous  de  leur  valeur, 
en  fraude  des  créanciers  du  Défendeur,  et  particulièrement  du 
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Dciimiiilfiii' (|ui  iiMiit  un  «^iinf  sur  ers  ctltts  ]ii>im'  -.un  luvtr. 
Ii's  cticts  (''tMiit  dis  nicillilfs  iiirnlilniit  it  iiMiiiissiiiit  In  innixiii  . 
ilUf,  si  !••  iHjinis  ('•(nit  ifii\  uyi',  le  I  )iiiiiiiii|iMf  |if|i|iait  -mih 
ifcduis,  nttt'inlii  i|iii'  II'  l)(''t"i'ii(liMir  avait  c miiiiis  cctti    fraiiilr, 

•  l(-'  cuiit'crt  avec  son  t''|i<iusc,  dans  \v  seul  Imt  Av  lui  l'aiic  jmiiIit 
sa  errance  :  tnn-  le  I  )cl't  mlrur  l'tait  i-ndittc  «Ir  litaiiciiii|i  plu^ 
qu'il  ne  pouvait  payer;  (|Ue  ces  effets  avaient   t'ti'  tians|i(irtt''s 

•  le  sa  maison  à  (^ueliec,  |iuis  ilisséminés  en  ililH-i-ents  endroit- 
où  il  ('tait  iin]i()ssilple  de  les  suivre. 

■■  La  Cour,  considi'rant  ((Ue  la  loi  i|ui    autorise    l'arrestatioii 

d'un  J)éfeni|eUr  (|Ui  di.SsijH-  et  recèije    ses  liielis  et     ell'ets  est   de 

droit  strict  et  rigoureux,  et  ne  peut  être  (''tendue  d'un  e.is  a 
un  autre  :  ipie,  (|Uoi(|u'il  soit  l)ien  pi-oim''  (|Ue  le  I  )('ri  ndeur 
actuel  ait  enlevé  et  l'eci'lt-  de  la  maison  dont  il  s'agit,  le  niolii- 
lier  appartenant  à  son  t'pou.se,  au  pi-i'-judice  du  Demandeur,  en 
faveur  du<|Uel  ce  nioliilier  répondait  du  loyei',  le  remède  d  im 
wi'it  de  (V>y</(/.s  n'était  pas  ajtplicalile,  le  I)eniantleur  |inu\aut 
d'îiilleurs  exercer  d'autres  recouis  i-n  pareil  cas;  considérant, 
ni'anmoins,  la  fraude  du  Défendeur,  annulle  et  met  de  côté'  le 
writ  de  iiipiiis  ml  fi-K^nnnli'iiihi m,  et  tout  »•<•  (pli  s'en  est  sui\  i, 
mais  sans  dépens.  (  1  li  />.  T.  H.  C,  p.  222.) 

DKcililNK,  ])our  le  Ke(|uérant 

C'A.SAUI/r  et  LAN(il.<»ls,  pour  le  JJemaiideur. 
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POURSUITE  IN  FORMA  t'AUPERIS. 

ClltcL'lT  CnrUT,  (^)uéliec,  2.')  avril.  |S(i2. 
Hefore  :   S'ir.VKT,  Justice. 

OLSKN,  rs.  FoUsTKUSKN. 

Jinji':  Que  i|iiiii(|irnii(t  parliii  iiil  cilitenii  [icrnii.s.siDa  de  in'uii'ilcr  in 
l'tiniKi  iKiii/ii  riy,  elli'  est  iiéaniiKiinK  tenue  de  iiiiNci-  la  taxe  iiniiust'c  jiar  lu 
'lei.d) 

Tliis  wMs  a  motion  liy  l'Iaintiti'  tlint,  inasmucii  as  lie  liad 
oI)tained,  in  due  cmir.se,  permi.ssion  to  prosecute  liis  rinlits  in 
Im'iiKi  /Kl II /icris,  and,  inasinuch  as  tlie  cleik  of  tlie  court  liad 
refuscd  to  deliver  to  Inm,  or  to  liis  attorney,  a  writ  of  um-l- 
Hhiiplr  without  pre-i)a_yiiu'iit  of  tlie  sum  of  two  sliillines,  tlie 
said  clerk  Ite  ordcred  fortlnvith  tu  deliver  over  toliim  tlie  said 
\vrit  of  (ii'ri't-siiiij)l('. 

O'FaiuiKLK,  for  l'iaintift':  The  permi.ssion  to  sue  or  défend 
in  forma  pan perif^,  involves  wliat  niay  l>c  called  delay  for  tlie 
])ayment  of  tlu; /«es  niid  r/Hiiyrs  of  tlie  several    otHcers  of  tlie 


(I)   \'.  ail.  ;{i  C.  I'.  (  , 


I)F.    I.A    l'HoVINTK    DE   QVf.Wr.r 


4Hr) 


court  wliiisf  scrvioi's  inny  '»•  rfi|niii(l  lur  tlir  ilin-  prosiTiitioii 
•  il"  tlii'  |iiiity's  liylits  ;  (  I  (  it  i>  ii'lniilli.l,  nii  ull  lui  mis,  (luit  tlic 
stjitutf  (*2)  ^'iviiijf  t<>  tin- iruviiiinr  in  (•(iiincil  tlic  pown- ol' 
iiii|Misiii<.  Ull  Inw  jii'uccrtliiii,'s  11  tii\  (ir  iliity  t<i  iniiu  jimt  ni' 
tlir  lin  ihli  iiij  (I  iiil  jii  11/  fil  ikI.'  <|i>isiiiit  n-ptal  tlu'  Inw  iilntiii:;' 
to  jii'uct'i'diiiifs  in  l'iiriiiii  ixinjuris  :  iicitlitT  is  it  ilciiii'il  tlint 
tilt'  |i('i'iiii.ssioii  t<>  |iruc(f<|  I II  fiirmii  y»«n'^»/'»'/.s  cnvcis  ail  tlu' 
t'ci'S  iiiiil  (liai^ts  wliicli  t'iiiiiifrly  lirl<>iii^n'<l  cxcMisivily  tu  tlu- 
iijliccrs  t>r   tlii' cnint,  liiit    iiif  iiuw  rmulrd,  (.'{)  aiiil  rmiii   tlic 

"  iijf'u'rl's  nf  Jiisliri  l'i  r  f'iiiiil."  l'illl ,  llllili'f  tlic  luw  Cl'cMt  illlJ[ 
tlic    "  Un  ilil  I  iiij   II  ml  Jii  i\i/  lu  iiil.      (4)    it     is  Cniii|(rtillt    l'or  tilt 


^■tivi'iiiDi'  III  ciniiicii    tt>  ctiiivcrt  tlif 


f'ir  fil  ml        iiitii  si>  m 


iicli 


lit' tilt  •  "  lin  ilil  i  111/ Il  ml  jii  i-i/  fil  iiil.  N<>\v  tlif  Inw  (.">)  tirtiiiiiis 
tlliit  tlic  t'ccs,  À:c.,  si>  t'iiiiiiiiiL:'  tlif  ■  f'tr  f'nnil"  slmll  lie 
ili  mu  mli'il  II  ml  rulluliil  li\'  tlu'  tiH-ctis  tlitiiisfh  fs.  'riicif  is 
tlici'cfon-,  so   l'ar  as  tlif  ctnitrnlliim'  iictitm  t)t'  tlic  ci>nrt  is  ctui- 


II  tli 


f  stiurct's  t) 
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ccriictl,  lin  fssciitial  ilitl'ci'fiK'c  lifwtt 
fnnd'  aiitl  i)t"  tlif  'hnililim/  u  ml  j  n  n/  f'nml  ;  Imtli  arc  a  /(/,'' 
urilnlji;  liotli  tur  ilnmi  mlnl  u  ml  rnlliiicil  \ty  thc  saine  t)tH- 
ccis,  wliti  ait'  tlic  ta\  i^athfifrs  nt"  lit)tli  :  aiitl  tlumnii  tlu-  ac- 
coiiiits  dt"  lidtli  art'  ]M'rlia]is  in'\v  writtfii  tni  atljtiiniii^  pai^fs  t)t' 
tlic  pulilif  lct|n-ci-,  yct  tlifV  iiiay.  liy  tn-iItT  oi"  tlif  (  invrninr  in 
Ctiuiicil,  lie  iiiailc  ti)  tmii'  Kiit  t. ne  aiitl  tlic  sanie  t'uiitl.  In  any 
case,  in  tlu-  jinsfiit  suit,  wliert-  tlu-  ta\  tir  thity  siiiitflit  tti  Ke 
etctl    liv  tlif   (  "Ici-k  1)1"  tliis  Ciairt,  tliat  tax 


'Xactftl  is  Diif  ciillt 


t))'  tluty  cannitt  hc  etiiisitlcrctl  in  any  t)tlii'i'  li^lit  tliaii  as  a 
rliii  lyc  oï  ati  t)ltict'r  tii"  tins  ct>urt,  tVtiiii  tlic  prcst-nt  payiiuiit 
ttf  wliicli    thc    party   lias  a    l'ij^lit   tt)  daim   cxciii])tii)ii    uiidi  r 


w 


■liicli    lie    lias  til) 


thc  t)r(icr  tu  procectl  /;/  fonmi  /xinpiri.- 
taincil  in  tliis  case. 

Casailt,  t'ta-  thc  ('It'i-k  tif  thc  Ctiurt.  iiiaintaint'tl  that  tliis 
tax  was  payal'Ic  on  ail  juilicial  pri)ccc(lin;,^s  :  that  thc  act  au- 
tliDiizini;'  thc  jutlyf  tt)  ^rant  pcriiiissiun  to  parties  to  suc  In 
fnrniil  i>unperif,  tlit  iitit  ajiply  tt»  thc  prissent  case,  That  thc 
niily  powcr  vcstctl  in  thc  jutl^^u  was  tti  miaiit  Icavc  tu  parties, 
uptm  atîiilavit  that  thty  liat^l  a  goocl  cause  t)f  action,  to  prose- 
cutc  thcir  aotitms  withtiut  iiayini^  thc  usiial  /."'>■  and  c/ki ri/rs 
oi"  thc  sevcral  t)tHccrs  t»t'  the  C"t>urt.  It  was  neetlless  to  exj)laiii 
thc   iiieaiiinif  of   thc  wonl    f(fs,   hut  soiue   cxplauatitm  t)t'  thc 

les   proseeutini;    in   fur  nui 
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lUiyrs   was   iieccssarv 


Pai-t 


(1)  Cuil.  S/in.  r,.  C.  ili.   H-J,  .sec.  -24. 

(2)  Vmii.  Shii.  L.  c.  cil,  Kli).  sec.  ;i-J. 
^.S)  Cuil.  S/nf.  L.  c.  cil.  !•:{,  sec.  X 

(4)   Cou.  Slal.   t..  C.  di.    lu'.),  sec.  :{•_',  .sill.  .sec.  :{. 
(,'>)  Cou.  ."^tat.   L.  C.  cil.  !«.  sec.  X 
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imwperÎH  wcre  exempt  from  those  char(/e8  beforotho  jinssini;- 
of  the  act  iinpos'r.ijj  tlie  tax  in  (lucstion,  and  tlicsc  cliarucs 
consisted  in  and  conijn'isud  any  disburscnionts  wliicli  it  \va> 
necessaiy  t'or  tlie  otHcer.s  oi"  tlie  court  ti)  niakc,  sucli  us  tlir 
several  charges  oi'  the  shoritf  for  bailifts,  advertising,  etc.,  as 
in  opposition  to  l)is  own  feos  of  office.  Tliis  tax  Avas  not  theii 
in  existence,  and  tlierefore  the  act  autliorisin<r  proc'eedinL;s  //* 
forma  pcmperis  coidd  not  be  held  to  liberate  any  pailies 
from  the  payment  of  it.  In  conclusion,  lie  would  state  tliat 
tins  was  a  spécial  tax  imposed  by  govi'rnnieiit  ujioii  ail 
judicial  proceedings  whatever,  and  that  parties  institutiiii; 
proceedings  befoi'e  the  courts  could  not  be  and  were  no  more 
exempt  from  the  payment  of  this  tax,  under  the  statute  au- 
thorizing  parties  to  proceed  iii  forma  iniiiperis,  thaii  wcre 
merchants  or  others  from  the  payment  of  duties  imposed  upoii 
imported  merchandize. 

Stuart,  Justice  :  At  the  argument  on  this  motion,  it  was 
xu'ged  very  strongly  on  behalf  of  Plaintif!' that,  by  the  statute 
authorising  informa  fatq^e^'is  proceedings  parties  ]irosecuting 
under  such  statute  were  n(  t  only  exempt  from  the  payment 
of  the  i'ees,  lait  also  of  the  charges  of  the  several  othcer.s  df 
the  court;  that  the  word  charges  included  the  tax  claimed  by 
the  clerk  in  the  présent  case,  and  that,  if  the  word  "  chai'g;s  " 
did  not  include  the  présent  tax  and  otlu'r  claims  of  a  similar 
nature,  then  that  the  word  was  superfluous  and  uiuieces- 
sary  ;  i  am  liowever  of  a  contrary  opinion,  becanse,  if  the 
pai'ty  proceeding  In  forma  jMmjx'ris  were  onlj'  ex(MiH)t  fi-oiii 
the  pa^'ment  of  the  fées,  then  the  .sheriff's  charges  and  otheis 
would  not  be  included,  and  such  pai'ty  would  hv  bound  to  i>ay 
them,  but  the  law  authoi'izing  the  collection  of  the  tax  in 
question  is  spécifie.  The  law  authoi'izing  /»  firnui.  paup('ri>< 
proceedings  exempts  the  pai'ty  suing  undei'  it  from  the  pay- 
ment of  the  fées  and  charges  of  the  several  oflicers  of  the 
court,  but  the  tax  in  question  is  from  its  nature  neithei'  a  fee 
nor  a  charge  of  any  ofHcer  of  the  court.  This  is  a  duty  or  tax 
imposed  upon  ail  ])arties  jn-osecuting  before  this  court,  to  be 
a])plietl  in  aid  of  the  building  arid  jury  fund.  ft  is  not  neees- 
sary  from  the  nature  of  this  tax  that  it  should  be  colleeted  by 
an  ofîicer  of  this  court.  It  might  be  received  by  the  collector 
of  custom.s.  It  is  not  in  the  power  of  the  court  to  modify  tliis 
tax  in  any  way.  Jugement  :  Take  nothing  bv  motion.  (12  l>. 
T.  Ji.  a,  p.  226.) 

O'Farhkll,  foi-  riaintift: 

Casai'I/I",  LAN(iI,()is  and  ÂNCiKKS,  forelerk  of  the  Court. 
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PROCEDURE.-ADMISSION  DU  DEFENDEUR. 

lîAN'c  DE  i,A  Reine,  en  Ai'PEL,  Muntrôal,  8  mars,  l.S()2. 

l'i-('sents:    .Sir  L  H.  LaFoNTAINE,   15urt.,  .In^e-cn-Clief,   Ayi.- 
.i.N,  ])rVAL,  MeIU:I)ITII  et  MoNDEI.ET,  Juges. 

L.\('i{<)ix,  Apiiclîint,  et  Lamheim'  (lit  Finon,  Intimé. 

.Jn<jê:  Que  sur  iictioi»  (Ml  résilititidii  (ruiic  pioiiui-se  lio  v(Mito  vcrhalci 
(l'im  ht'ritas.".\  telle  ])roiiiesse  adiiii.se  jiar  le  j)(f'fiKleur  avec  ùe.s  coiidi- 
tii'Ms  (lifii'rt'iiti's  lie,  colle.s  allr^uées  par  le  DeinaiifU'ur,  ce  dcniUM-,  qui 
Ji'a  fait  aucune  pnMive,  a  droit  il  un  juj^einont  suivant  les  conditions  et 
nH'res  admises  par  lu  défendeur. 

jVIondelet,  Juge,  (fltisentienfi:  L'A])pflfiiit,  (Irmundeur  vu 
Cour  (le  prc'mi('r('  instance,  se  plaint  d'un  jugcnicnt  de  la  Cour 
Sup('rietu'i',  à  Sorcl,  (i^l{l'NE.\r,  .luge.)  du  lîi  mai,  ISOI,  dé- 
l)outfUit  son  action.  Cette  action  avait  pour  olijet  d'oltteuir 
en  favein-  du  Demandein-,  qui  all(\oUîxit  ('tn;  ce.ssioimaire  de 
Joseph  J..aniliert  dit  Finon,  frère  de  rJntinié,  certains  di'oits  à 
une  jiartie  de  tei're  (pli  avait  ét('  cédée  au  dit  Jo.seph  Lambert 
dit  Finon,  par  sa  ':i('re,  Marie  L(aiise  H(  liidou.x,  veuve  de 
Fran(;ois  Land>ert  lit  Finon, par  acte  de  donation  du  17  mars, 
]cS42.  .losepli  Landiert  dit  Finon  avait  t'ait  à  l'Intimé  \mv. 
promesse  de  vente  de  cette  partie  de  terre,  pour,  entre  autres 
"onsidérations,  Si 00,  et  deu.x  aini(''es  d'arrérages  do  cens  et 
rentes  dus  au  seignetu' :  î?2ô  ct)mptant,  et  le  résidu  en  paie- 
ment de  Si")  chacun,  et  de  faire  le  premier  le  29  septemlire, 
ISô;},  et  les  autres  à  pareils  termes  les  deu.x  années  .suivantes. 
La  ]))'ome.sse  di'  vente  devait  être  nulle  et  de  iu;l  effet  si  l'In- 
timé no  faisait  pas  les  divers  paiements  aux  tenues  convenus. 
L'Intimé  pi'it  possession  de  la  )iartio  do  terre  (li  arpent)  et 
l'a  encort'.  Le  i>  f(''Vi'ier,  IS."'^  .Joseph  Landiert  dit  Finon  a 
mis  l'Intimé  en  demeure,  avec  intimation,  (pi'à  défaut  de  paie- 
ment, dans  le  terme  indi(|U('',  il  eût  à  lui  délaisser  la  terre. 
L'Intimé  n'a  tenu  aucun  compte  de  cette  sommation.  ])e  là 
l'action  de  l'Appelant.  J^'Appelant,  ,se  fondant  sur  la  cession 
(jue  lui  a  faite  .loso])h  Lambert  dit  Finon,  pour.suit  l'Intimé  et 
demande.  (|U'attendu  (|U'il  est  aux  di'oits  de  son  cédant,  la 
pi'omesse  de  vente  soit  déclarée  n'.siliée  et  ré.solue,  et  (pi'il  soit 
déclaré  propriétaire  de  l'immeuhle,  et  (|Ue  le  Défendeur  soit 
condannié  à  le  délai.s.ser  sous  (|uinze  jotn-s,  avec  option  à  l'In- 
timé de  jmyer  scais  le  même  délai  S240,  ])our  .satisfaire  au.x 
ol)Mgations  de  la  pnnnes.se  de  vente,  avec  dépens.  L'Intimé  a 
opjtosé  trois  exceptions  :  jo.  Ciie  promesse  do  vente  différente 
de  Ci'lle  alléguée  par  l'Appelant  ;  2o.  Al;.senc(.' do  cession  des 
droits,  rescindants  et  iv.scisoires  ;  -So.  Héclame  impenses. 
Offres  de  la  halance  duc  et  pour  dépens,  sauf  à  parfaire.  Il  y 
a  eu  une  enquête.     La  C(nir,  sur  les  objections  du  Défendeur, 
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a  juf^é  inadmissible  la  preuve  cMulc  île  la  promesse  de  vent-, 
attendu  qu'il  n'y  avait,  à  son  avis,  aucun  conunencemeiit  de 
preuve  par  éci'it.  Les  parties  étant  entendues  au  mériti',  la 
Cour  a  débouté  l'action.  (1).  11  est  évident  que  le  Deman- 
deur a  allégué  une  promesse  de  vente,  et  que  le  Défeiidcui' 
la  nie  et  en  allègue  une  autre,  et  (ju'il  offre  de  se  conformer 
à  cette  dernière.  Le  Demamleur  persiste  à  s'en  tenir  à  celle 
qu'il  a  alléguée,  et,  à  l'eniiuête,  oftre  d'en  faire  la  preuve  par 
son  cédant.  La  Cour  refu.se  au  l^emandeiu*  de  faire  cette 
preuve.  En  effet,  le  Demandeur  n'a  pas,  dans  les  Défeiisi's, 
un  conuuencement  de  preuve  de  cette  vente,  mais  le  Défen- 
deur ayant  admis  qu'il  y  a  eu  vente,  n'y  en  avait-il  pas  as.sez 
pour  faire  admettre  le  Demandeur  à  la  preuve  de  la  vérita- 
ble promes.se  de  vente.  Il  y  a  à  dire  pour  et  contre  là-dessus. 
Si  le  commencement  de  preuve  par  écrit  est  un  écrit  de  la 
partie  ou  de  son  préposé  (]ui  rend  vraisemblable  le  fait  dojit 
il  est  fait  mention,  en  quoi  l'allégation  du  Défendeur,  (|U  il  y 
a  eu  une  prcjmesse  de  vente  différente  de  celle  alléguée  })ar  le 
Demandeur,  rend-il  vrai,send)lable  la  promesse  de  vente  qu'al- 
lègue le  Demandeur.  D'un  autre  côté,  .sans  aucunement  divi- 
ser les  exceptions  du  Défendeur,  ne  peut-on  pas  dire  (lu'il  a 
distinctement  admis  qu'il  y  a  eu  une  promc.s.se  de  vente,  et  il 
offre  de  s'y  conformer  ;  n'y  a-t-il  pas,  dans  ce  cas,  un  fait  in- 
contestable dont  la  pi-euve  est  acquise  à  la  Cour  et  aux 
parties,  savoir  :  l'existence  d'une  ]n'omesse  de  vente  ?  Dans 
ce  cas,  ne  peut-on  pas  dire  (pi'il  ne  .s'agit  plus  (jue  de 
s'as.surer  des  conditions  exactes  de  cette  pi'omesse  de  vente  ? 
Je  penche  vers  ce  dernier  sentiment,  et,  bien  <|Ue  je  .sois  d'avis 
que  les  offres  non  acceptées,  rejetées  par  le  Demandeur,  ne 
doivent  pas,  connue  de  rai.son,  servir  de  base  ]dus  (jue  de 
motifs  au  jugement  d'une  Cour  de  justice,  toujours  est-il 
vrai  que  nous  avons  l'admi.ssion  du  Défendeur  qu'il  y  a  eu 
promesse  de  vente.  Il  s'en  suivrait,  si  cette  dernière  hypo- 
thèse est  vraie,  que  la  Cour  de  première  instance  a  eu  tort  <le 
refuser  la  preuve  orale  des  conditions  de  cette  promesse  de 
vente,  et  (|ue  la  cause  devrait  être  renvoyée  au  tribunal  d»,' 
première  instance,  dans  le  Imt  de  donm-r  au  Demandeur  l'oc- 
casion de  faire  cette  preuve,  s'il  le  peut.  (2)  Dès  le  commen- 
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(1)  Briinkat,  juge  :  "  Considi^rant  (|ue  le  Deinainleiir  a  failli  iVétalilir  les 
I)rilici|)aux  allrgut^s  de  sa  diV^afation,  et  nDliiniéiDCiit  les  conventions  veibales 
mentionnées  en  ieelle,  et  servant  de  base  à  la  dite  action,  renvoie  la  dite  ac- 
tion du  Demandeur,  avec  dépens." 

(2)  M,  le  juge  MoNDKl.ET  a  cité  le  jugement  ren('n  en  IH.Sl,  dan.s  une  cause 
dans  la(|uelle  un  nonnné  Hricanlt  dit  Lainarclie  était  ])artie.  11  .s'agis.sai'.  d'une 
promesse  de  vente.  Le  Demamlenr  l'alléguait  d'une  manière,  Ut  Délendi'iir 
d'une  autre,  (^u'a  fait  la  Cour  ?  Voici  ce  (|u'elle  a  jugé  :  "  i,a  Cour,  attendu 
<]Ue  les  parties  différent  sur  les  conventions,  tout  un  s'accoidant  sur  l'exis- 
tence d'une  promesse,  appointe  les  parties  à  la  preuve.  " 
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C(Miient,  je  [jresst'iitfus  une  difficnltr  qui,  jH'ut-êtrc,  s'i''l('vcr;vit 
plus  tard  ;  je  veux  dire  que,  si  le  ])eiiiîindeui'  ne  pouvait  prou- 
ver d'autre  promesse  de  vente  que  celle  prétendue  par  le  Dé- 
fendeur, ce  (|ui  pourrait  fort  l>ieii  arriver,  alors,  il  ne  pourrait 
y  avoir  jun'enient  en  faveur  du  Dcniandeui-,  vu  (pie  ce  serait 
un  jugement  (pii  ne  s'accorderait  plus  avec  ses  propres  aliéna- 
tions. Mes  pré\isions  se  l'éalisciit:  voilà  ipie  la  majorité  de  la 
Cour  va  rendre  un  Juj^emeiit  qui  nest  d'accord  ni  avec  les  al- 
légations et  les  pi'étentions  du  Demandeur,  ni  justifié  par  les 
alléi^ations  et  les  admissions  du  Défendeur.  C'est  un  ju<;H'miiit 
([u'on  impo  e  au  Demandeur  qui  n'en  veut  pas,  et  au  J)éfen- 
deur  contre  le(|Uel  il  ny  a  pas  de  pi'euve.  Je  suis  donc  d'avis 
(pie  le  jujjjement  de  la  Cour  de  première  instance;  devrait  être 
infirmé  et  (pie  tous  les  jirocédé-s,  (lepuis  et  conq)ris  le  refus  de 
la  Cour  de  [)remière  instance  il'admetti'e  la  preuvi' testimoniale 
des  co.'iditions  de  la  pronies.se  de  vente,  dont  il  s'agit,  devraient 
être  annulés,  pour,  sur  ce,  les  parties  procéder  suivant  la  loi.  Le 
juge  en  chef  m'a  fait  remanjUer  (pie  la  dé[)osition  siu'  lacpielle 
paraît  avoir  été  consinin'-e  IVjbjection  (pxant  à  l'admissibilité  ou 
inadmi.ssibilité  de  la  preuve  n'est  pas  com])lète  ;  il  la  l'cg'ai'de 
connue  un  papier  blanc,  vu  tpi'elle  n'est  )jas  signée,  et  (pi'il 
n'y  a  aucune  preuve  que  je  témoin  ait  été  as.sermenté. 
Il  va  sans  dire  (pie,  si  la  Cour  envisageait  cette  objection 
sous  le  menu.'  point  de  \  ue  (jue  le  juge  en  chef,  tout  serait 
dit,  et  nous  n'aurions  pas  autre  chose  à  faire  (pie  de  confirmer 
1(>  jugement  <Ie  la  cour  de  première  instance.  Cette  dithculté 
n'a  été  suscitée  par  aucun  des  avocats,  (pii  n  en  ont  i)as  dit  nujt. 
Ils  ont  plaide  a  ti  (mil/  sur  la  question  du  c(ini  mi-iicouenf  de 
preuve  par  écrit  et  de  l'admisibilité  ou  inadmissibilité  de  la 
preuve.  J'ai  vu  mainte  t't  mainte  fois  de  .semblables  dé))ositions, 
lorsque  l'on  arrête  la  preuve,  comme  on  la  fait  en  cette  cause. 
II  peut  se  faire  que  ce  mode  de  pr(jcéder  ne  .soit  pas  .strictement 
irgulier,  mais  comme  aucune  des  parties  ne  paraît  avoir  eu 
l'idée  di'  s'en  plaindre,  et  comme  elles  ont  franchement  et 
sérieusement  plaidé  la  (piesti(jn  h'-gale,  il  me  semble  (pie  nous 
ne  devrions  par  un  tel  échappatoire  éviter  de  la  décider. 

M KliKDlTli,  Justice  :  I  thiuk  \ve  cannot  avoi<l  reversing  the 
judgmeiit  of  the  court  î)elo\v.  The  l'iaintiffalleges,  in  t'tfect,  that 
\\\^i:éd(iiit  verbal lyagreed  to  .stdl  a  lot  of  laml  to  Défendant  for 
£25,  and  two  years  arrears  of  cnsif  rtnift'x  ;  that  S7ô,  pai't.(jf 
the  purchas(?  money  still  continues  un])aid  :  and  lie  jirays  that 
Défendant  be  coiidemned  to  return  the  land,  or  to  pay  a,  sum 
uf  .€()0,  in  fultilmeiit  of  the  obligations  by  him  assumeil  under 
the  promise  of  sale,  'i'he  Défendant,  in  liis  iirtiriihifiou  de f<iils, 
says,  in  substance:  I  purchased  the  land  for  SlOO,  withoiitany 
obligation  to  [)ay  any  arrears  of  cens  et  rentes.  1  owe  only  $ôO 
of  capital,  aiid  S25  as  iiiterest,  which  I  ofi'er  to  pay  you  witli 
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820.70,  ils  costs  :  inid.  tliorcupon,  tlio  court  bolow  lias  siii(l  ti> 
IMaintifl":  "  von  slmll  iiot  liavt-  yoiii'  (jwii  land  wliicli  von  snld, 
iior  tlu'  inoiit-y  wliicli  Dcfcndiiut  oti'ci's  you  iii  payniciit  ot'  tliat 
land,  nor  yct  thc  costs  wliicli  lie  oHiTs  yuu  in  c'onsc(|U{'ncc  ot' 
liis  luivini,^  madc  (k-i'ault  to  ])ay  your  claim  ;  but,  ou  the  cou- 
traiy,  your  action  niust  be  disuii-iscd,  witli  costs  a^çainst  you."' 
'l'he  n'i'ound  u])ou  wbicli  it  is  .supposcd  that  tlic  judunicnt  thus 
rouik'rcd  is  ri^lit,  is  tliat  tlicre  is  (it  is  said)  a  fatal  discrcpaiicy 
betwecn  tlie  aiîrct'nicnt  allcijfd  and  tlic  agreenicnt  adniittcd. 
It  is  trui'  tliat  a  variaucc  as  to  tlic  considération  of  a  contract 
may  bc  fatal  ;  (  1  )  tlu'  n-ason  bciiiu-  tliat,  in  such  a  case,  it  docs 
Ilot  appcar  tliat  thc  contract  allc;4(Ml  and  tlio  contract  jjl'ovcd 
arc  idi'utical.  ]>ut,  in  tliis  case,  Défendant  lias,  by  liis  (iiiicu- 
lui'ion  (Je  fiiUx,  adiuitted  tliat  lie  owes  Plaintitf  850  and  interest, 
under  the  agreenient  nientioued  in  Maintiti's  déclaration. 
Thero,  canuot,  theivfore,  Ix-  any  iloubt  tliat  the  a<.:^reeinent 
alleg'ed,  aud  thc  aii-reciiicnt  adiuitted,  are  one  and  the  saine  : 
and,  tlu'refore,  the  tcchuical  ililticulty  wliich  tins  case  in  su]i- 
posed  to  présent,  does  not,  I  tliink,  in  reality  exist.  The  Plaintitt' 
lias  virtually  acccptrd  Defcndaut's  adnii.ssion  by  inscribinn- 
his  cause  for  jud<j;nifnt,  withou^  further  proof  ;  aud  I  tliink 
lu!  oug'ht  to  bave  liad  a  judgi  it  in  his  favour  accordiug  to 
that  adnii.ssion.  As  to  tlu'  l'eiiiudy  to  bi-  oranted  to  Plaintitf  : 
1  would  bave  liad  no  ditiifulty,  as  between  the  parties,  to  grau  t 
thc  conclusions  of  Plaintifi"»  déclaration,  in  so  far  as  regards 
the  natui'e  of  the  ninedy  claiiued.  The  uiajority  of  the  judges, 
howevcr,  tliink  that  the  safei-  course  for  us  to  adopt  is  to 
condeiiin  ])cfenilaiit  siiii]tly  to  pay  l^laintitf  the  balance  due 
to  him  ;  and,  as  J  agrée  in  thf  judgnient,  as  far  as  it  goes,  I  do 
iK'it  deeni  it  iiecessiiry  to  fiiti'r  a  dissent  on  the  ground  of  its 
not  giving  l'iaiutitfcxactly  the  iviiiedy  wliich  1  tliink  heouglit 
to  bave,  and  for  the  want  of  wliich  I  fear  lie  niay  bc  subjected 
to  iiiconvenience,  if  not  to  costs. 

"  La  cour  considérant  que  la  demande  de  l'Appelant,  De- 
mandeur devant  la  cour  dont  est  appel,  avait  pour  base  une 
]>romesse  de  \ cute  Verbale  pr<''tendue  avoir  été  faite  le  ou 
vei's  le  2!l  septembre,  bsô2,  à  l'intimé,  par  son  frère  Joseph 
l^ambeit  dit  Finoii,  aux  di'oits  duquel  l'Appelant  poursuit, 
en  (|ualité  de  .son  cessitnniaire  d'une  terre  en  la  paroisse 
St-])avid.  Considérant  (pie  l'Appelant  a  allégué,  comme  con- 
ditions dé  la  promesse  verbale,  (|u'elle  avait  été  faite  pour  et 
moyennant  la  somme  de  cent  |)iastres,  et  deux  années  d'arré- 
rages d''  cens  et  rentes  de  la  tei'rc,  dont  !?25  comptant,  et  le 
résidu  en  ti'ois  paiements  de  825  chacun,  le  premier  (kïvant  se 
faire  le  2!)  .septembre,  1853,  et  les  deux  auto'cs  à  pareils  ternies 

(1)  Oroplfiif,  p.  «!). 
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les  deux  niinops  suivantes,  et  (pi'icelle  pi-oim'ssc  de  vente  st^rait 
nulle  et  de  nul  effet  si  l'Jntinié  ne  faisait  j.'iis  les  divers  paie- 
ments aux  tt'i'iues  conveiuis.  Considérant  (jUi-  la  dt^niande  de 
l'Appelant  était  en  x'ésiliation  de  la  jjroniessc,  par  défaut  de  la 
pai't  de  rintinié  de  racc()ni])lisseni(nt  des  conditions  de  sa 
part,  et  à  ce  que  l'Appelant  fut  déclai'é  pi'opi'iétaire  de  l'ini- 
nieubk'  en  question,  et  (pie  l'Intimé  fut  condamné  à  le  délais- 
ser sous  quinze  jours,  avec  ()])tion  à  lui  de  payei'  sous  le  même 
délai  la  !"  nniie  de  S240,  pour  satisfaire  aux  oMit^ations  de  la 
promesse  de  vejite,  avec  dépens.  Considérant  l'exception  de 
l'Intimé,  par  la(|Uelle  il  <lisait  (pie  la  pi-omesse  île  vente  à  lui 
faite  avait  été  consentie  po\ir  8100,  purement  et  simplement, 
et  sans  autres  conditions,  qu'il  avait  payé  à  Joseph  Landiert 
dit  Finon  ?22  comptant,  de  plus  i^^iS  le  2!)  septendire,  1<S").S, 
avec  50  cents  pour  intérêts,  en  sorte  (pi'il  ne  restait  dû  que 
S50  de  capital,  et  i?24  d'intérêts  (|u'il  offrait  avec  son  exci'p- 
tion,  ainsi  que  la  siunnie  de  820.70,  poui-  frais  encourus  jus(|ues 
aloi's,  cv  dont  il  demandait  acte.  Considérant  (pie  l'Appelant 
a  refusé  d'acce]iter  la  dite  corf  '.ssion,  et  (jue,  sui'  contestation 
liée  au  fonds,  il  n'a  produit  aucune  preuve  ipielconcpie  à  l'ap- 
pui de  sa  demande,  en  raison  de  qu(ji,  ainsi  (juo  de  l'articula- 
tion de  faits,  l'Intimé  a  été  exempté  de  piouver  ses  exce]i- 
tions.  Considérant,  néanmoins,  (pio  l'Appelant  doit  profiter 
de  l'aveu  et  confession  de  l'Intimé,  suixant  la  dite  exception 
et  la  dite  articulation  de  faits,  et  (pie,  partant,  dans  le  ivnvoi 
en  entiei"  de  la  demande  de  l'Appelant  par  li'  jugenu'ut  de  la 
Cour  Su])é]-ieui'c  siégeant  en  la  ville  de  Sorel,  en  date  du  l;} 
mai,  iSlil,  dont  est  appel,  il  y  a  mal  jugé  :  La  Coui'  inffrme  le 
dit  jugement,  et  condamne  l'Intimé,  suivant  ses  off'res,  à  payer 
à  l'Appelant  la  sonnae  de  cinquante  piastres  de  capital,  et 
vingt  (|Uatre  ])iastres  tl'intérêts  échus,  lors  <le  la  production  de 
la  dite  exception,  savoir  :  le  7  septend)re,  LSliO,  avec  intérêt 
sur  le  capital  de  S.50  du  dit  jour,  et  avi'c  820.70  ])our  dépens 
encourus  jusfju'alors,  et  la  CotU'  déhoute  ]'A])pelant  du  surplus 
di's  conclusions  de  sa  demandi',  avec  dé])ens  dans  la  Ciair  Su- 
péi'ieui'e  depuis  \v  dit  joui' jus(|Ue  au  jugement  ffnal.  De  plus 
il  est  oi'doniK''  (|Ue  l'Intimé  jiaie  à  l'vVpiielant  les  dépens  ])ar 
lui  encourus  en  ajtptd.  Llum.  M.  le  juiie  Mondeli't,  iIIkhch- 
licvfe.     (12  I).  T.  P>.  C.,p.  22!).) 

DoiîioN,  DoiîioN  i't  SiNi^;c.\F.,  ])o\n'  l'Appelant. 

ljAi"'iu:N.\VE  vt  liiR  NEAr,  pour  rJntimé. 
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HONORAIRES  DU  PROTONOTAIRE. 

Sri'KHioiî  C'oiur,  Qi'EHKc,  :?  iiiiii  isc-i. 
lîffoiv:   SiTAirr,  .lustiec. 

LANCil.OlS,  rs.   WaI.ToN. 

Jvijé:  1(1.  (^lU'  \q  |pnit(iii()tain'  n';i  J)HS  droit  do  (UMii:iiid(>r  aiiniu  liniiii- 
lairc  sur  la  cniitcstatidii  iln  ccrtilicat  d'nii  rc^L'istratciir  pidduit  .siii\aiit 
la  lui. 

L'o.  (^uf  le  |prntiiH(itair('  ayant  dt'iiiaii<lt' et  vvvw  t(il  lioiinraii'c.  la  par- 
tit' i|iii  (Ml  a  fait  iiaicincnt  a  druit  di>  s'i'ii  faire  rt«|iay(;r,  et  la  Cour  >iir 
motion  ordonnera  an  prcitunutairo  de.  rciiicttrc  lo  nionti'.it  ainsi  rei/ii. 

l'Iiis  was  il  motion  on  tlic  part  of  l'iaintifi"  to  oMij^iv  tlio 
]ir')tlioiu)taiy  to  rct'uiHl  a  t'cc  of  tivc  dollai's  jiaid  on  tln' 
filino'  of  a  contostation  of  tlic  l'cifistrar's  ecrtitit'atc  in  tlic 
niontli  of  XoNonilicr  jirfCc<lini;-. 

l.AN(;i.ois.  (".  l).,'for  Plaintif}"  contcndcd  tliat  tliis  was  ,1  tVo 
to  wliit'li  tliu  pi'otlionotaiy  was  not  cntitltMl,  as  liail  liccn  deci- 
dcd  in  a  t-asc  in  tlii'  Sujtrrior  ('onrt  at  (^)uelifC,  X'nilrnii  \  >. 
Trciixiii)  and  //'//»/,  contostino'  rcofistrai's  cci-tiiiccti',  (1^  and 
also  tliat  Plaintitfwas  not  olilio-cd  to  ln'ino-  un  action  to  nt-o- 
vrr  thu  anionnt,  Imt  was  cntitlctl  to  pi-oci'i'd  aoainst  an  otiicor 
of  tlic  Court  liy  motion  to  tliat  (mkI.  {2) 

]jAX(;r.(»ls,  Ji-an,  for  pi-otlionotary,  claimcd  thc  disnnssal  of 
tho  motion  on  tlie  oromid  tliat  thc  claim  for  rcpayniont.  if 
any  fxisteii,  mnst  hc  cnfoircd  liy  a  direct  action,  and  not  liy 
a  motion,  wliich  did  not  atiord  tlie  sanie  facilities  foi-  hearini;- 
or  for  an  ajipeal,  and  tliat  the  j)rotlionotary  liad  aceounted  to 
tlie  o'overnment  for  the  nioney  so  ri'coived,  and  was  no  loni,'er 
res]ionsilile  foi-  it  as  an  otHcer  of  the  Court. 

STrAKT,  .lustico:  The  oltjection  takeii  to  this  motion  liy  the 
prothonotary  was,  that  the  deniand  foi"  tlie  reiiiihursenient  of 
iiioiiey  illeiifiUy  received  l>y  the  ])rothonotarv  could  not  lie 
placed  liefori'  the  Court  in  any  other  tlian  the  usual  mode  of 
a  suit  at  law  :  lait,  as  the  Court  lias  aln  ady  di'cided  that  thore 
exits  no  such  fee  as  that  charovd  in  the  présent  case,  it  woiild 
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l'i'  iiiost  umviisoiuiMt'  tt)  snlijeL't  tlii'  ))avti('.s  to  tlic  uiiiu'Cts- 
sary  t-xpcusc  and  tlclay  ot'  a  law-siiit.  I  \\'\\\,  tlici'ct'orc,  ^laiit 
tliis  iiiiitii>ii  witli  CDsts  as  prayed  t'or.  JU(ii:Mi:NT  :  Motion 
grant.Ml.  (12  />.  T.  H.  C,  p.  2.'}(J.) 

L.\N<il.<»ls  ami  l'()/;:ii,  i'or  IMaintili'. 

Casai'I.T,  LaN(;L()Is  and  Anokus,  for  prothonotai y. 


STREET.-PROPERTY.-POSSESSION. 

C'orii'l'  t)F  (^)iekn's  Bexcu,  Montréal,  !ttli  Mardi,  1S()4. 

C*)raui  DrvAi,,  C'iiicf  .lustico,  J.,  Meijkdith,  Moxdelkt,  A.  .1., 

Baimieey,  a.  .J. 

Tn  appcal  tVon»  tlu'  Sri'EHioii  t'orirr,  district  of  Montréal. 

Sauah  .Iohxson,  r/  ((/.,  (Plnintitis  in  th»-  court  liclow,)  Ap- 
pi'llants,  and  JosEl'H  Al<(HAMHAri;r,  (Défendant  in  tlie 
c-ourt  below,)  Kespondent. 

The  huul  of  x\ppellaiHS  had  been  liouiuled  in  roar  l>y  a  laiie  Unowa 
as  lîlache  lanc  from  A.  D.  ISlâ  till  alxnit  ton  yt>ar.s  licfore  tlio  in.stilutinn 
of  tlio  présent  action,  wlion  Défendant,  w  hoowned  iand  un  tiie  (ippdsito 
sido  nf  tlie  lane.  took  possession  nftliat  part  of  tlio  lane  lietwoen  liini 
and  tlie (()//.  ur  of  Ap|iellants,  and  tliorehy  prevented  aceess  to  AppolUints' 
Iand  in  rear  from  tiie  lane. 

lldd:  In  appeal,  roversiii^  tiie  judgnient  of  tlie  ooin-t  Ih'Iow,  tiiat  (lie 
lane  was  a  pnhlio  street  and  thoron^lifare  loni:  licfure  A.  1).  ls;î4,  tlio 
date  oftiie  acipiisition  oi'tlie  Iand  by  the  <nttiur  nf  Appellants. 

Tliat  in  thetitle  of  Kespondent,  iiis  projiorty  was  bntted  and  bonnded 
in  front  in  part  by  tlio  said  street,  and  did  not  extend  beyond  orinto  or 
npnii  tlie  said  street  ;  and  tliat  lie  had  iinlaw fiiUy  inade  tlie  obstructions 
eomiilained  of  by  Ap])ellants  witliont  riudit  or  tille  by  bini  so  to  do,  by 
illej-'ally  ereotin<:  across  tlie  said  street  a  wooden  fonce  and  otlier  buiki- 
inirs  njion  tbe  said  street. 

Tliat  Respoiident  had  a  riglit  of  action  to  bave  tlio  obstructions 
reinoved. 

The  IMaintifis.  Sarah  Johnson  and  William  lînsby  Lamlie, 
respectively  the  widow  and  heir-at  law  of  , lames  Heiu-y 
Lambe,  appealed  against  the  dismissal  of  the  action  which 
they  had  hroni^ht  ao-ainst  Défendant.  The  followino-  was  the 
jndji-ment  com^ilained  of  :  "  The  -"{Oth  Decemher.  lN(il.  Présent 
the  Honorable  Mr.  Ju.stice  S.Mri'Il."  The  cou'-t,  eonsiderino- that 
"  riaintitts  hâve  failod  to  establish,  by  légal  and  sutjîeient 
"  évidence,  the  existence  of  any  title  in  Plaintiff's,  liy  reason 
"  of  whicli  Plaintitis  can  claini  any  riyht  or  title  to  use  the 
"  stn'i't  called  the  "  rue  Plache,"  or  to  demand  the  démolition 
"  of  the  barn  and  buildinos  erected  by  Défendant  in  the  said 
"  street.  as  complained  of,  in  anil  by  the  said  déclaration.  And, 
'■  further,  eonsiderino  that  Plaintitls  havi"  failed  to  shew,  by 
"  légal  évidence,  that  the  said  "  rue  lîlache  "  is  a  publie  street 
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■  t»r  liiiTliu'ay  (Icstiurd  ti)  tlie   use  of  tlic  imMic,  liy  ivnson  of 

■  wliifli  niid  liy  luw   l'iaiiitifis  cftii  elaiiii    thc  rii^lit  to  use  tln' 

■  sait!  .stivct.niid  to  CiUisc  the  rciiiovnl  of  thc  fciicc  aiid  hiiiM- 

■  iiiï^s  coiiipliiiiicd   of  liy    IMaintitfs  and    hâve  fail('(l  to  show 

■  aiiy  ^i^•ht  iii  law  hy  ivasoii  of  wliich  'MaiiitiH's  can  iiiaintaiii 

■  tho  coiifhisioiis   of  thcir   action,  the  court  doth   disniiss  thc 
said  action."    Thc  déclaration  of   IMaintiffs  set  out  that,  on 

the  \lth  Octohci-,  1S;U.  Lcaiis  (  Juijjy,  shcriH'of  the  district  ol' 
Montréal.   i;"i'anted,   l»ari,oiiued,  sold  and  conveyed    to   Janit 


Icnrv 


Lanil 


le. 


lus    lieirs   and  assimis/'  a 


h)t  of   •'■round   an 


pivniises  situate  in  tho  St.  Antoine  suhui'hs  of  the  city  (jf 
Montréal,  containin<f  eiehty  tV'et,  french  nu-asurc,  in  fror.t, 
nioi'c  or  less,  liy  I.SO  fi'ct,  saine  nieasurc,  more  or  less,  in 
depth.  with  a  stone  housc  and  other  liuildinj;'s  thereon  crect- 
ed.  hounded  in  front  hythe  main  strcet  of  tlie  said  surliurlis, 
in  rear,  ])artly  hy  a  jirojccted  strcet,  an<l  partly  liy  Pierre 
Hervieux,  and,  on  onc  side,  to  the  north-east  by  Pierre 
Hci-vieux,  and  on  thc  other  si(h',  l>y  Antoine  Larocque  or 
rc|irescntatives  :  that,  unchn'  and  hy  virtue  of  the  forec'oini,^ 
deed   of  sale,  James    Henry  Lanihe   liecanie  entitled   to  and 


ireniises,  and   a 
U|)ou  a  certain 


J  ! 


■ntcre(l  into  possession  of  said  liouse  and 
riyht  of  passade  unto,  into,  over,  throuc-h  an» 
lane.  strcet,  or  i)assau\;  at  the  rear  theivof,  Icadiuii  froni  the 
said  honse  and  premises  înto  Mountain  street,  in  the  city  of 
Montréal,  and  so  ccntiiuied  until  the  tiiue  of  lus  deatli,  «itc.  ; 
that,  ou  the  I7th  dav  of  Octoher,  I.S.S4,  and  for  thirtv  vears 
previoiLsly  thereto,  the  said  street,  lane,  or  passage  was  and 
still  is  opeuin^;  into  Mountain  street,  and  extendinj^  from 
Moiuitain  strcet  to  tlie  property  oï.  Pierre  Hervieux,  whicli 
street,  lane,  or  passade  formed,  from  time  inunemorial,  in 
part  tlie  rear  houndaiy  of  the  property  of  PiaintiMs,  and 
lias  lieeu  from  time  inunemorial,  in  use  liy  tlui  proprietors 
of  the  si'veral  lots  ahutting  lai  thc  said  street,  lane,  or  passage, 
and  the  pulilic  generally  ;  tliat  the  .said  sti'cet,  lane  or  pass- 
age was  intcnded  to  he  continuc<l  to  FJisson  sti'cet  running 
])arallcl  to  Mountain  street,  but  had  remained  unopeiied 
further  thau  tlie  pi'operty  of  Pierre  Hervieux.  That  tliere 
was,  on  the  17th  <  )ctober,  bS84-,  and  for  thirty  years  previ- 
oush'.  ami  is  a  gateway  opening  from  PlaiutiH's's  premi.ses 
into  the  said  street,  lane,  or  pas.sagc,  wliich  was  used  l»y 
James  Ib'iiry  Laml)e  in  lus  lifetinu-,  and  after  liis  deatli  by 
Plaintirl's  as  a  [lassage  from  the  premises  of  Plaiutifi's,  into, 
thnaigh,  over,  an<l  upon  the  .said  street,  lane,  or  passager  to 
Mountain  street  afore.said,  and  from  tlu'uce  i)ack  agaiu  into 
through,  ovcr,  and  upon  the  .«^aid  strcet,  lane,  or  passage  to 
the  premises  of  Plaintitt's.  That  the  said  street, lane, or  pa.s.sage 
\va.s,  from  time  immémorial  until  tlie  illégal  interruption  and 
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"  (H-fUjifitioii  tif  tlu!  smiic  liy  Dct't'Mdiiiit,  t'i»r  l>is  jn-ivntc  iiso, 
"  fiVfly  used  iiiul  l'iijoyed  us  ol'  li^htliy  .laines  llciuy  LaiiLlic, 
■■  ami  tlic  si'Vi'rnl  propvietoi's  ul  lotsalaittiiii,' ou  tlic  said  strcft 
'■  lune,  or  iiassa^c,  and  tln'  nulilic  nciicrallv.    'l'iiat  in  or  alioiit 


''  tlu'  iiioutli  ot"  MArrli,  ISô2,  DclViidaiit  illi'iiallv  fri'ctt'd,  or 
■  causL'd  to  Ik*  cri'ott'd,  fici'oss  tlic  said  lune  or  stn-ot,  a  woodrii 
•"  ])ickt't  t'cncf.  toi^i'tlicr  witli  certain  woodeii  liuildiiii;-s,  work- 
■■  sliops  and  teneineiits,  and  ])l!)nted  witliin  tlie  said  enclosur(! 
■•  tri'es  and  slirnlis,  tliereiiy  luu'rini;  tlie  said  sti'eet,  lane,  or 
"  ]ia.ssai;e.  and  occupyinH'  tlie  saine  to  tlie  injnry  ol'  .lames 
■■  Ht-nry  Lanilie  and  l'IaintiHs,  and  tlierel)y  preveiitiiiL;'  ail 
■  iu-cfss  to  and  i'i;ress  l'rom  tlie  jiroiierty  ot"  .lanies  Heiiiy 
'■  I^unlie  and  IMaintitfs  tlirou,i,di  tlie  said  street,  lane,  or  pass- 
■■  aiit*  to  Moniitain  street  or  elsewliere,  to  tlu'  y-reat  injiny  ot' 
■•  .lauifs  Henry  Lanil)e  and  l'iaintili's.  and  to  tlie  détérioration 
'■  in  value  of  tlie  said  pi-opi'rty."  Tlie  l'Iaintitts,  liy  tlieir 
déclaration,  l'urtlier  allen'ed  an  an'reeinent  .sr^'x  .se//;//  ju'iré 
of  date  Ist  April,  1852.  lietweeii  .James  Henry  Lamlie  and 
Défendant,  \vlierel)y  Défendant  admitted  to  .lames  Henry 
I^-milie  the  l'ij^dits  of  the  lutter  in  tlie  sai<l  lane  or  street,  as 
iiientioned   al>ove,   and   promised   to   remo\'e  tlie  olistructions 


lilaceil 


tl 


u're  iiv  liim,  on  demain 


Ali 


H'ation  of  the  niakiiiL;-  of 


tlu-    will    of  James    Henry    Laiidie    (4tli     Novemliei-,     IN4S), 
wliereliy   lie  devised  to   l'iaintitl',  Sarah  .lolmson,   the   eiijoy 
nient,  durin^-  lier  lifi',  of  the  ahovc  lot   of  land  and   its  rinlit.- 


md    appinteiiances,  ai 


d   after   lier  lU-atli  to  liis  son,  l'iaintitl'. 


William  Hnsly  Lamlie,  or  repri'seiitatives  in  perpetuitv  ; 
■•  that,  on  the  2(ltli  Feliruary,  IS")-!-,  .laiîu's  Henry  I^anilie  died, 
"  without  liavin<f  altere(l  his  will,  and  l'iaintitl's  aceepted  the 
'•l)et|nests  to  tlu'in  niade  ;  that  James  Henry  Lamlie,  in  his 
"lifetime,  and  after  his  deatli,  l'iaintitl's,  liefore  and  at  the 
"tinie  of  the  coiiimittinu,'  of  the  t','rievaiices  liy  Défendant 
"hereinafter  mentioned,  was  aiit  were  and  froni  tlience  liitli- 
"  erto  hatli  and  hâve  lieen,  ami  IMaintilis  still  are  lawfullv 
'•  possessed  of  the  saiil  house  aiul  preniises,  hereinhefore  iiieii- 
•  tione(l,  with  tlie  a))i)urtenances,  and  by  reason  thei'eof  and 
•' of  the  preniises  James  Henry  Lamhe,  duriiit;'  his  life.  and, 
"after  his  deatli,  PlaintiHs,  duriiiijj  ail  the  tiiiie  aforesaid, 
■'ou^lit  to  hâve  had,  and  l'iaintilis  still  of  riyht  ounht  to  hâve, 
"a  certain  way  froiii  the  said  liousc  aiul  preniises  unto,  into, 
"throu^h,  over,  and  aloiiii;  the  said  certa'n  lane,  street  oi-  pas- 
■' satje,  to  wit,  that  certain  lane  at  tlie  rear  of  the  said  lioiise 
"and  preniises, and  froin  thence  unto  and  into  a  certain  coiii- 
"  mon  or  puMic  hinlnvay  calle<l  Mountain  street,  in  the  said 
'■  city  of  Montréal,  and  so  from  thence  liack  agaiii  froni  the 
■'  sai<l  street  called  Mountain  street,  unto,  into,  throufrh  ami 
"  ahaiiî  the  said  lane,  street  or  ])assage  unto   and  into  the  said 
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liouse  lunl  ])i'fiiiis('.s  rcspcctivcly,  so  iii  tlic  iKtsscssion  ol" 
.James  llciify  Lmiilic  dui'iiii;'  liis  lilV.  mihI  at'tfi'  liis  ilciitli 
and  iiow  iii  possession  ot'  l'Iaintitls,  t'or  theiiiselves  aiiil  tlnir 
servants  oji  foot,  and  witli  liorses.  carts,  wairirons  and  otlu  r 
carnaycs  to  «^o,  rettn'ii,  ])ass  and  repass  every  year,  and  at  ail 
tiiiies  of  tlie  year,  at  tlieir  iVee-will  and  pleasure  to  tlie  said 
Iioiiso  and  |)rcinises  witli  tlie  tlie  appnrtenanee  ol"  l'Iaintitls 
lielon^^dn^  and  ap])ertainini;' :  yet  liel'endant,  ,ell  kntnvini^ 
tlie  ])reiiiises,  lait  intendinn'  to  injiu'e  l'Iaintitf's  in  tliat 
lielialf,  and  to  deprive  tlieiii  ot'  tlie  use  and  Iteiielit  oi"  tlieir 
said    \va\',  wliilst  .lames  lleniv    Lamite,    in  liis  lifetinie,  nnd 


ai'tei- liis   deatli    l'Iaintitls  werc 


•ntitled  ami   possessed, 


as 


at'ort'said,  to  wit,  (  n  the  I7tliday  ot'  April,  iN.Vi,  and  on 
divei's  otiier  days  and  times,  hi'tween  that  day  and  tlie  eoiii- 
mencenieiit  ot'  the  snit,  wron^'t'idly  and  unjiistly  placud  and 
crectetl  an  ujxm  rail  t'ence  across  tlii'  said  street,  lane  or  pas- 
sa^jje  so  o])enin!4' into  Mountain  street,  <ini4  alsu  ei'ected  cer- 
tain otlier  liuildinj^s  tliereon,  an<l  planted  trees  and  shrulis 
tliei'eon,  and  that  the  said  t'ence  stretches  across  the  said 
lane  parallel  toaiid  on  a  line  witli  Mountain  street  froni  the 
])roperty  ot'  Plaintift's  to  the  property  ot'  J)efi'ndant,  and 
erected  otlier  premises  thereon,  and  thèse  \vron<^t'ully  kept, 


and  continuée! 


th 


le  saul  teiice  ami  premises,  trees  and  siii'ulis, 


in  the  same  way  as  at'f)resaid  l'or  a  long  time,  to  wit,  t'roiu 
thencet'orth,  hitherto,  and  thereliy  duriiii^  ail  the  time  at'oi'e- 
said  the  said  way  was  and  is  greatly  oltstructed  and  stopped 
up  ;  and  -lames  Henry  Lauilie.  in  liis  lifetinie,  and,  at'tei'  liis 
death,  Flaintifi's  could  not  nor  can  they,  Plaintitts,  eiijoy  tlie 
same  and  .rames  Henry  Laiiihe,  durinif  liis  lifetinie.  was  and 
Plaintitl's,  siiice  liis  death,  were  and  are  di'prived  of  the  use 
and   l)enetit  thercof,  to  the   damage   of   Plaintitl's  of  sixtv 


poui 


KIS, 


and 


îvin 


m> 


sa 


y  that    Défendant    jiromised  te  n 


move  the  said  obstructions,  feiices.  and  otlier  buildings,  trees 
and  shrubs  whenevor  tliereui»to  requesteil  ;  that,  on  the  se- 
cond day  of  .lanuary,  LSIiO.  and  on  divers  otlier  days  and 
tiiiii's,  l'Iaintitls  reipiired  Defemlant  to  remove  the  said  obs- 
tructions, feiice  and  otlier  Ipuildinu's,  trees  and  shrubs  hereiii- 
before  mentioned  ;  but  Défendant,  not  i-egai'dinjjj  his  [)id- 
mises,  liath  wholly  neolected  and  refused.  and  still  doth  iie- 
ulect  and  refu.se  to  remove  the  same.  Wherefore  Flaintifis 
bi'intf  suit,  and  pray  that  Défendant  niay  be  adjudcj^ed,  and 
condemned  to  remove  the  said  feiice  an<l  otlier  premises  and 
trees  an<l  shrubs  within  such  dehiy  as  tliis  Honorable  Court 
.shall  order,  and  restore  to  l'Iaintitls  tlieir  said  nylits  of  way 
into,  throui;li.  over,  and  npon  the  .said  street.  lane  or  pa.ssa^e 
from  the  sai<l  house  and  premises  co  the  said  street  called 
Mountain  .strcet,  and  from  theiice  bac k  airain  into,  through, 
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"(iNcrainl  iipoii  tlif  suid  stn-ct,  laiif  or  pussa^'f  to  tlic  said 
•  lions.'  niid  |iriiiiis(s  of  lMaiiititl>,  ainl  tliat  Drt'ciidaiit  iiiay 
'■  lir  adjiiil^fi'd  and  ciiiidi'imn'd  tu  pay  aiid  satisty  to  l'Iaiiitifl's 
"  tlii' >aid  Miiii  ut"  sixty  pi»iiiid>,  witli  iiitcn  st  tln-iToii  t'ioiii 
'■  service  ut"  piDcess  in  this  cati-'e.  and  costs  ut"  snit."  'l'Iie  Dé- 
fendent nut  tlie  ilri, ni  iiilr  itï  l'Iaintitls  liy  an  e.\|ii'ess  déniai 
ut"  ail  tlie  allenatiuns  ut"  tlieir  declai'utiun,  and  lie  t'nitlier 
av('rre(|  tliat,  tlie  lanr  ur  passaije  inentiuiie  l  in  tlieir  déclara- 
tion as  u[)enin;4'  npi>n  Munntain  sti'eet  was  a  piivate  laiie  t"ui- 
tlie  nse  ut"  tlie  adjuiiiini,''  piuprieturs,  tliat  tlie  said  laiie  liad 
iiever  lieeii  estaliMsliei |  ui-  aekiiuwled^t  d  as  a  pulilic  stveet  ur 
ruad  liy  any  cuinpeteiit  antliurity  :  tliat  said  lane  liunnded  tlie 
laiid  uccnpied  iiy  Dereiidant.  and  Wiis  never  upene<I  furtliei-, 
and  tliat  l)cfcndant  uccu|)ied  and  jtusse.ssed  tlie  land  in  (pies- 
tiun  fur  mure  tlian  teii  yiars  jiu'ilicly,  and  witliuiit  any 
tnnitile  as  jn'upiietor,  and  liad  tlieie  encted  laiildintîs  wliicli 
cxisted  t"ur  iiiaiiv  vears, .^c.  The  FlaintiH's  t'vied  tlirce  answi'i's 
to  Défendant  s  plea.  Hy  a  tirst  answer  tliey  allejucd,  tliat  tlie 
said  street  ur  lane  liail  iteeii,  fruni  tinie  iinnicniurial,  and  tlien 
was  a  pnlilic  stre<t,  lane,  or  way,  and  tliat  Défendant  liad 
wi'uiiti'fully  and  tortioiisly  usui'pe<l  tlu-  pussessii  n  tliereof,  and 
was  tlieii  a  trespasser.  lîy  a  secun<l  answei-  Plaintitts  averred 
'■  tliat  tlie  said  lane  or  streei  was  a  jaiMic  lane  or  street  cuin- 
'■  munly  calli-d  aiirl  knuwn  Ity  tlie  nanie  uf  lilaclie  street,  set 
"  apai't  tu  ami  consecrated  as  siicliliy  jaiMic  use  and  iiiiiiieino- 
"  rial  usa;^e  assiicli  :  tliat  Défendant  was  estupped  froi»'  inain- 
"  tainin<r  tliat  tlie  said  lane  ur  street  was  a  i)rivate  wav,  as  lie 
"  falsely  pivteiided,  inasiiiucli  as  l>y  tlie  ncft;  or  ileed  wliereliy 
"lie  uci|;iired  tlielot  of  land  lieluii^ini;'  tu  J)efen<lant  and 
'  aliuttiii'j^uii  tlie  said  lane  wliereuii  lie  lias  usurpecl  asafoi'esaid, 
"  fiuiii  Marie  .leaniie  Hervieux.  residinj^  in  tlic  city  of  Munt- 
"  real,  wife  uf  Riiliert  (î.  (ireii;.  residinif  at  tlie  sanie  place, 
'■  tlii'i'etu  présent  aud  dnly  autlmrized  for  tlie  eH'ects  tlieri-of, 
"  and  passed  Ijefure  Munfreiiil  ami  culleaglie,  notariés  puhlie, 
"  on  tlie  4th  duly.  1 'S44-.  at  Muntieal  afuresaid,  tlie  said  lot  uf 
"  laiid  is  tlierein  descrilx'd  as  liounded  in  front  "  jiurla  riir 
'•  Itliir/ii',"  to  wit,  l>y  tlie  said  laii''  or  street  as  would  niore 
"  fnlly  ajipear  on  référence  tu  an  antlieiitic  cujiy  uf  said  <icfi' 
'•  ur  deed  uf  purchase  prudnced  witli  said  answer  uf  l'Iaintitt; 
"  tliat,  iiiui-i'over,  tlie  said  street  oi-  lane  was  in  fact  a  [mlilie 
"  street  oi"  lane  on  and  uver  wliieli  l'Iaintitfs  liad  a  ri<>'lit  ot" 
"  passa^-e  at  ail  tinies,  and  tliecitizeiis  and  jaildic  liad  had  and 
"  eiijoyed  tlie  saine  as  a  pulilic  street  or  passaufe  froin  tiine 
"  ininieinorial  :  and  l'Iaintitf".  (/'('/«<//'/<////.  alleo;ed  thiit,  in  the 
"  year  iSOi,  and  lon^  priur  tliereto,  llie  said  lane  was  a  pulilic 
"  stret't  ur  lane  and  liad  ever  since  cuiitinued  to  liesucli  ami 
"  tlicn  was  a  puMic  street  ur  lane  notwitlistanding  the  usui'pa- 
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tioM  tlici'ciii'  liy  I  )ct'iii<laiit  :  tliiit.  iii  t'iict,  mi  tln'  niii]i  ny  |il)iii 
ol'  tlii'city  ni'  Moiitirul,  wliicli  was  inaclc  iii  t'oiitoniiity  uilli 
tliu  stiitiitc  in  tluit  litlialt',  iiititnicd  an  act  to  anifinl  an  .ici 
]tass('<l  in  tlic  ;{iitli  yt'ai"  ot'  tlic  rri(,Mi  ut'  Mis  Majrsty  (  icuryc 
III,  iiitituicil  ail  Act  fol'  Makiiiir,  lùpaiiiiiL;,  and  Aitt-riiii;  tlir 
I  linliwavs  and  lliidms  witliin  tliis  i>r(i\  iiicc,  and  for  utlin' 
|aii|«>scs,  and  {lasscd  in  tln'  ."{iitli  yiar  cil"  tlic  rcinii  i>\'  llis 
Majcsty    (ic(ii';^r    III,    liy    Lonis   ("liaitiand,    ins|pcctriir  dt  s 


d;   tl 


<■  saiil 


aiii 


chemins  ol  tlif  .said    city,  and    now  ol  ifcoi'( 

or  .strcct  Ih  tlicrein  laid  down  as  lu'inLf  tlicn  a  iinlilic  lai i 
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Ile 


lilaclic 
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nd    tliat, 


"  strot't  l>y  tlic  iianic  of  tli 
'■  nason  tlicrcof,  hcrcndant  aiiil  ail  |)cisoiis  \vliatsoi'\cr  liad 
"  know  Icd^c  that  tlic  said  laiic  or  strcct  was  an<l  is  a  jaiMic 
"  strcct,  ami  wci'c  and  arc  liound  tlic. cliy,  and  tliat  tlic  said 
"  })ulilic  sti'cct,  liatli  cvcr  silice  coiitiinu'd  to  lie  and  was  in  tlic 
'•  ycar  \SU\,  and  loiiii' prior  tlicrcto,  and  now  is  a  ]>nlilic  strcct, 
"  notwitlistandiny  tlic  prctcndcd  jxisscssion  and  tlic  said  \isur- 
"  jiation  liy  Défendant."  Tlic  A|>|icllants  addnccd  cviilciicc  ot' 
\ai'ious  kinds  in  sn|i|)ort  of  tlicir  demand,  plans  ot'  tlic  city, 
titli'  dci'ds,  ami  tcstinioiiy  of  witncsscs.  Two  plans  ol'  tlic  city 
are  cxtaiit,  t'orniini^f  jiai't  ot'  tlic  arcliivcs  ot'  tlic  city,  tlic  oiie 
ot' date    INOl,  niadc  i)V    l^onis  ("liartrand,  umler   antlioiity  ot' 
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(.(,f(_r(. 


III. 


catt.  i). 
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(i,  27,  Hcv.  stat.  L.  C  p.  :ini,  tl 


otlier  iiiailc  in  |S25,  and  luith  of  tinsse  plans  cxliilàt  tlic  laii 
or  ]»assae-c  in  ilispnlc,  lilaclic  lanc,  a.s  lioiimliiiL;-  tlic  property 
of  tlic  Appellants  in  rear.  Two  titlc  dccds  wcic  niso  proiliicid 
liy  Ajipellants.  Tlic  tirst  of  tlicse  titlcs  was  tlic  titlc  decd  of 
tlic  ])i'opcrty  of  A]i])eilants  nixcn  liy  tlic  si  icritt'to  tlicir  ((/'/rw/'. 
.lames  llciiry  LanilM'.  in  |.s:{4,  accordiiin'  to  wliicli  tlic  property 
nded  in  rcar   ly  a  jirojcctcd  strt'ct,  meanin;^'   "  lilacli 


was 


liou 


me. 


Tlic  second  of  tliesc  titlcs  was  tlic  dccd  liy  wliicli  I  )cfcn- 
ilant  ac(|uired  liis  laml  fi'om  Dame  Mary  Ann  («reii;',  in'< 
llervicnx,  accorilinn'  to  wliicli  liis  laml  was  liounded  in  front 
liy  ■■  /('  Hue  lilddii.'  Henri  P)l.'iehc,  an  old  iiian  of  sixty  eielit, 
liad  a  distinct  ri'collcction  of  tlic  i'nc  Hhulir  since  A.  D.  IM'), 
from  wliicli  tinic  hc  kiicw  tiiat  ihe  pi()]icrty  of  A])pcllants  w, 
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ionn( 


Ic.l 


111  rcar 


lia, 


f/;i'cii(' 


and  liad  an    ontici    npon 


tlic    strcct,   till     a    l'cw   years   a^o,    wlieii    Deftiidant    Mockc 
it  up. 

.NloNDEI.KT,  .1.:  Il  nie  parait(|U  111  l'aliscnce  (]<•  titre  an  tenaiii 
(Knc  Hlaclie)  en  (jnestioii,  il  ne  peut  être  renard»''  connue  un 
terrain  ))ri\c  (ai  particulier.  Il  faut  iiucci-  terrain  ait  un  carac- 
tcrc  (|Uclcoii(HU',  il  n'est  et  ne  jK^ut  être  ampliiliic.  Je  crois  donc 


ajtpartii'iit  à  la  ville,  car  la  courte   jiosscssioii  du 


Jetcll- 


(|U  il 

(leur  n  a  jai  c\i(leiiiiiiciit,  lui  faire  ac(pi(''rir  aucun  droit,  à  cet 
cn'ard.  D'ailleurs,  dans  les  titres,  et  d'apivs  ce(|Ucdit  le  Dcfcu- 
d(;ur  lui-iiK'nii.',  cet  espace  de   terrain  u  (''té  connu  et   reconnu 
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piTiivi'  (li's  iliiiiiiiiilcui-s,  l'tiildit  II'  t'ait  a.ssr/,  clairniicnt,  |ii>iir 
Jiistilitr  la  CDiiclusiuii  <|iii'  ci-  tciiaiii  iiVii  est  pas  un  |Mrti- 
t'iilirr.  Dans  ce  cas  là.  et  vu  1  u>ai,''f  i|u'iiii  ni  taisait  |Miur sortir, 
avant  (\\iv  le  hi'-tVnili'ur  fût  liâti  là.  vt  olistni»'-  vt  la  .sortit'  et 
Ir  |iassaL!'('  <\r  là  à  la  l'iU'  I,n  Mnntayiic,  je  suis  disposi''  à  ilirt' 
(|Ur  It's  flrnian'lrin's  sont  «m  ilmit  «li-  se  plaiuiirc  di-s  Kâtisscs 
«[mV  a  ôrin'i'Ts  11'  ilt't'i'iiili'Ur  et  «IVii  oKti'nir  la  ilisparutioii. 
lirt't",  je  suis  il'avis  (|Ur  le  ju^i'iiu'iit  ilr  la  cour  lie  prniiirrr 
instance  doit  êtn-  iTiivrrst',  le  juL;i'niiMt  de  cette  ccur  devant 
éti'e  celui  (|ui  aurait  dû  ètii  rendu.  de\  rait  être  liieii  uioti\é, 
et  ordonner  la  d/'Uiolition,  etc. 

Tlie  judMiiiciit  ina|tpenl  was  rccorded  as  t'ollows  :  "Tlie  court, 
consideriiii;-  tliat  ttie  >aid  street  or  lane  calletl  h'iir  liluc/ir, 
iiieiitioiied  fuid  descrilied  in  tlie  déclaration  and  pleadintjs,  was 
il  piililic  street  and  tliorounl'are,  on,  and  t'or  lonn'  ])revi(ais,  to 
tlie  .seveiiteeiitli  day  of  Octolicr,  IN.'U,  date  of  tlie  tit le  of  acipii- 
sitioii  liy.lniiies  lleiiiy  Lanilii-,  of  lus  lioiise  and  preniises  in 
tlie  said  déclaration  nientioned  and  tlierein  desci'ilied  as  Imtteil 
and  l'oundi'il  liy  tlie  said  street.  and  was  used  Ky  hini,  .laines 
Henry  J^ainlie,  as  sucli  pnMic  street  and  tlioroUL^lit'are,  and  liy 
liis  repi-eseiitatives,  Ap[iellants,  l'iaintitl"  at'oi-e.said,  po.^.se.s.sors 
and  projirictors  of  tlu,'  said  li(»usc  an<l  preinises,  until  tlie 
érection  of  olistructions  on  tlie  .said  sti'eet  or  tliorout^Iifai'e  \>y 
Ivespondeiit,  Défendant  in  tlie  court,  coniplaini.'d  of  liy  Ajipel- 
lants  :  (.'onsideriui.;'  tliat.  in  tlie  title  of  Hesjxmdent,  firoduced 
Miul  tiled  liis  property  tlierein  nientioned  .icciuired  liy  hini 
tliei'eliy  was  laitted  ami  liounded  in  front  in  [)art  hy  the  said 
street,  and  ilid  iiot  exteiiil  lie^'ond,  oi-  into,  oi-  upon  tlie  .siiid 
street  :  considerin^f,  tliat  Ui'.spondeiit  liatli  milawfully  niade 
tlii'  olistructions  afore-.aid,  coinplaiiieil  of  aforesaid  ae-ainst 
liini  liy  .\p|)ellants,  witliout  ri^^lit  or  title  l»y  biiii  so  to  do,  liy 
illi'Hally  erectiiiL,'  across  tlic  said  street  a  woodcn  fence  ami 
otiier  liuiMin^s  and  teiieiiieiits  ujion  tlie  .said  street,  ami  liv 
plantinn'  tlie  .saïue  witli  trees  and  slirulis:  coiisiderine-,  tliat  in 
tlie  judifinent  of  the  .Superior  Court  sitin;;'  ai  Montréal  on  tlie 
tliirtieth    day   of    Deceiiiher,    1S(!1,  disnii.ssini^'  the    action  of 


App 


an 


ts,    IMaintitis   afoi'e^aid,   tliere   is  error,  dotli    lever 


se 


and  set  aside  the  said  jud^iiieiit,  and  tliis  court,  jimceediii!^  to 
reiider  the  ;u<lgiiient  wliicli  the  court  lielow  ou^ht  to  hâve 
i-endereil,  doth  iiiaiiitaiii  the  action  of  Appellants,  IMaintitis 
aforesaid,  and  doth  order  and  idjud^e  that  Kespoiident  do, 
withiii  twcnty  days  af ter  the  service  upon  hini  of  this  judi^- 
ment,  reiiiove  froiii  the  said  street,  the  .said  fence  and  otiier 
buildiuLfs,  and  the  said  ti'ees  and  shruhs,  and  restore  to  Ajipel- 
lants,    Plfiintitis   aforesaiil,    tlii-ir    right   of   way   to,  and  the 


ml    free   use   «jf  the   said   .street  ov  thorou<i[lifare   fi 


om 
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tlicir  lïonsc  uiid  prcmisos  iitorosaid  iiito,  throuj^li,  over  and 
U])()ii  thu  said  street  or  thoruiiH-lit'ari,'  U>  tlic  said  strect 
calk'd  Mountain  streot,  and  t'i'oin  tiiencc  hacU  aii'ain  tliroiin'li 
tlic  said  stret't  and  thoroug'lifarc  to  thcii-  said  honsc  and 
pruniiscs  ;  t'ailing  whicli  ivnioval  of  tlic  said  obstructions 
rttid  c)f  tlR'  reiidering  aiid  ivstoration  ol' tlie  said  rij^hts  ot' way 
and  use  of  the  said  stivct,  tliat  tho  said  tVnce,  othur  l»nildini;'s, 
tives  and  slirul>s,  shall  and  niay  'h'  renioved  as  aforcsaid  liy 
Apptdlants,  IMaintitts  aforcsaid,  at  the  cost  and  cxiK-nsr  of 
Rcspondt-nt,  Détendant  af()resai<l,  in  due  course  of  law,  dis- 
niissinjif  the  deniand  of  Appellants  foi'  daniai>'(.'s  l)y  tlieni 
clainied  in  and  by  tlieir  said  action,  the  whole  with  costs,  (Sic. 
(12  />.  T.  Il  a,  p.  l.SS;    14  I).  T.  H.  C,  p.  222  et  S  ,/.,  p.  :il7.) 

ToHUAXCK  and  MoKurs  for  Api)ellants. 

])()1U(>\,  DoKIox  and  Sknkcai-,  foi-  Resjxmdents. 

AfTiKtiinMKs  ciTioi»  l'.v  Ai'i'Ki.i.ANTs  :  I.  l'/fiiix:  Autlii'iitiu  ))laiis,  show 
iiig  sizc  of  strect,  reiiiliM'  advoi'se  possession  i)f  aiiy  )K)rtioii  tliei'cof  iii<p|H'iativc. 
Curassoii  :  Actions  l'osscssoiius,  p.  2(C2,  n.  .'{1.2  /'nssissioii  :  Acts  of  ])()ssi's- 
sion  iind  use  accmire  sti'oets  to  tlif  puhlif.  Troplong,  l'ft'SL'i'i)iti<)n,  'l'oni.  1, 
n.  l.'iS,  p.  "i.'U  ;  n.  Hi.S,  p.  "241  ;  Marcaiii',  Prescription,  pp.  .V2,  .">."<  :  N'ouv. 
l)en.  Vf>.,  C'Iiuinin,  Toni.  -i,  i)]).  .V24-7,  S  111.,  iio.  ."),  ;;  V.,  nn.  I,  2,  4.  Acts  of 
posses.sioii  conil)iiU!(l,  witli  |)lans  ami  titlus  iei!oj;ni/.ing  strcct,  ostalilish  its 
existence  as  sucli  slreet.  Cnrasson,  Id.,  p.  240,  n.  47.  .'i.  /'n xiiiii/ifiiuis  ;  Use 
créâtes  pfcsinnption  of  propei'ty  licing  in  city.  Prouiliion.  Du  domaine  )iul)lic, 
l'oni.  2,  p.  2SI,  n.  .")f>4.  Fcncin»^  in  of  lots,  Icaving  street  ont  of  Ixiiinds, 
is  piesuniplion  r)f  existence  of-  stieet.  Promllion,  Jd.,  Totn.  2,  )).  4;{,  n.  liXi. 
Tliis  antlioiity  a|iplies  to  rii/.i  ilv  snc.  \.  Sln<ls:  \\x\  jnoperty  of  puliiic. 
Promllion,  I<1.,  Toni.  2,  p.  2S,  n.  ."Uli.  -.">.  /'/•■.•«■riiilioii  :  Les  voies,  rues,  pla- 
ces des  \illes  et  villai,'es,  sont  impreserii)ti)iles.  'l'ioplong,  Près.  1,  j).  22',', 
n.  ir)(i,  |)p.  '2'M,  (),  243,  7.  Potliier,  Prescription,  n.  7,  n.  I!)l,  2  ;  I.  Ilourjon, 
T.  22,  S  4,  n.  24,  caj).  2;  2.  (ir.  t'ont.,  ])p.  4!)S-!t.  n.  l;{  ;  Code  Civil,  Canada, 
]).  177:  Domal,  L.  ."{,  T.  7,  S  ">,  n.  2,  p.  277:  «iuyot,  Pi'i's.,  .S72,  442,  n.  (i  : 
l'roud.  Toni.  :»,  p.  .VVK  2.")t)  :  Dunod,  )).  74;  IS  Vie.,  c.  Idd,  S  41,  ;;?:!).  (In 
tiie  otlier  liand  the  city  ac(|uires  a,  tille  l>y  ))rescrii)tion  to  land  in  tliirty  yiars. 
IlStli  .Alt.  Coul.  de  Paris.  .Altliou,:.;!!  from  tlie  title  dceds  of  the  parties  in 
the  présent  ease,  the  title  of  the  eity  is  made  ont  apart  froni  th(^  picscriptiou. 
(i.  /,'iii/i/  II/'  .{iiioii  ;  'l'he  lioman  law  ijave  an  inlerdict  lo  the  inhaliilant  i\v- 
pii\ed  of  the  use  of  a  street.      Cuiasson,  ld.,p.  2(l!t.      Kreiuinviile,  pp.   1(1(1-1. 

To  recover  the  u.se  of  a  streci  or  otiu'r  |)ulilic  pi'opeity,  any  individual  eau 
sue.    Curastson,  Id.,  ]).  'Mu.  p.  .'{(ilt.      Pardessus,  Servitudes.  2,  p.  .'{I2  ;  2  lîiug. 
\.  ('.,  2S1  ;    \\"ilkes\.   lluuj;erfoi-d    .Markel   Co.      7.   /hniifuji  •<  :    .N'o    proof  of 
pecilie   iuiiu'V   is  reiiuisite.     2.  Stiii'kie  Kv.,  .■iI7,  old  eitn.  ;  2.  l']as. 
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PRIVILEGE  DU  VENDEUR. 

Coru  DE  ("(K(  riT,  Quel  ICC,  2ô  iiovcinliro  ISOl. 
Présent  :  Tascheheau,  Juc^e. 

DouciKASS,  Demandeur,  rs.    Pahent,   Défendi-ur,   cf    Laiue, 
Opposant. 

Jiii/c  ;  (Jue  le  vendeur  d'niio  cluise,  ntênio  à  toriiio,  a  un  privilt-fie  sni' 
le  prndnit  d(^  ('(^Ite  cln  si^  vcndne  cntK!  les  niiiins  de  l'aelicteiir  ;  et  (ini". 
dans  r('s])t'c(%  il  n'y  avait  jias  iicivatidii  de  la  civanic  crijiinairc  |Hinr  le 
prix  de  la  ditiï  oIk  se.  (1) 

Le  viuijt-lunt  septeinlire,  INOI,  l'Oppo.'^ant  vendit  au  Défen- 
deur un  clieval,  poui'  la  soninie  de  872,  payable  en  un  an,  et, 
pour  assurer  eette  dette,  le  ])ét'endeur  eonseiitit  à  1  Opposant 
une  oIili<;ation  notariée,  portant  date  le  niêuiej<HU'  ipie  la 
vente,  et  ))ar  la(|Uell<'  le  Défendeur  liypotliécpiait  une  piopriété 
iunnoliilière  ;  |iius  tard,  le  elieval  ayant  été  saisi  et  vendu, 
r();>|)osant  produisit  une  opposition  atin  <Ie  conserver,  allé- 
I^Ufint  les  faits  ci-dessus,  l't,  de  plus,  (ju'aux  termes  de  l'article 
177  de  la  eoutunu-  de  Pai'!s,  le  cheval  se  trouvant  i  iicore  entre 
les  mains  de  son  délnteur,  il  avait  droit,  sur  les  «leniers  ])ro- 
veiiant  de  la  vente  d'icelui,  dêtru  collo(|ué,  par  jirivilèoc  et  en 
pi'éférence  à  tout  autre  créancier  poui"  le  ])i-ix  du  cheval.  Le 
Demandeur  contesta  cette  op[)osition  par  tuie  défense  ad 
fonds  en  dioit  fondée  sur  les  raisons  suivajites  :  Parce  qu'il 
aj)parai.s.sait  de  l'opposition  (pie  r()])posant  avait  accepté  une 
ohliijjation,  avec  hypothè(pie,  et((u'il  avait  donné  délai  au  Dé- 
feiulrur  :    parce  (lue   la  o'éanci'  di"   r()i>i)0.sant  avait  été   in- 


par( 


IK 


)vée,  au  moyen  de  l'ohlioation  ;  parce  qu'il  n'apparaissait 
pas  de  l'opposition  (|Ue  le  Défeuileui"  fût  insolvahle.  Au  .sou- 
tien de    cette    défense  le    Demandeur  cita  l'Ancien    Denisart, 

ar  arrêts  rendus 


vho  Moi'Kfio)),  ir'  9,  "  La  cour  a  ei 


K'ore  ju<re,  1 


les  !)  mars  l7.M(i  et  5  avril  l7-"i7,  (pi'il  y  a  novation,  lorsqu'un 
marchand  prend  une  olilin'ation  d'un  autre  marchand,  ampiel 
il  a  vendu  di's  marchandises  ;  et  (pie  les  consuls  sont  incom- 
pétents peau-  en  connaître,  lors  même  (pic  le  Défendeur  a  vo- 
lontairement ])rocédé  devant  eux.  De  la  pai't  de  l'Opposant, 
il  fut  dit  (pi'il  n'y  avait  jms  novation  dans  l'espèce  ;  que, pour 
(pi'il  y  eût  novati  ,i,  il  fallait  (piil  y  eût  eu  une  premier»' 
dette  qui  eût  été  éteinte  et  une  nouvelle  dette  sulistitui'c  à  sa 
place.  {'!)   Kn  effet,  <lans  le    cas  actuel,  il  n'y  avait   jamais  eu 

(1)  V.  ait.   I!)!t4,  l!t!»,S.  l!»!t!»«fi(K)l)('.  ('. 

(■_')  Hip.  de  .imisp.  vlii)  Xiiidliini,  \\.  'J'JO,  (.ol.  1  ;  l)iut.  île  .Droit,  vImp. 
Xnidfioii,  p.  "iTt"»,  tiil.  1  ;  "  Novation,  est  le  cliaiigenient  d'inu'  oliligHlioii  en 
une  autre  postérieure  ;  ainsi  lu  novation  détruit  l'ancieiuiu  ol)liy;ation  et  elle 
PII  crinHtitue  niu'  aittl'M."'   Liironilie,  vlio,  ,Xora(inii,  p,  4"S,  art.   I  UIS  (',  (.', 
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(|u'uii<'  (lutte.  L'()l»li«;'fiti()n  consentie  par  le  Défendenr  ne  cons- 
tituait (ju'une  preuve  il(ï  l'existence  de  la  ilette,  mais  n"a\ait 
pas  «létruit  uiu'  ])reiuièiv  dette  \n>uv  en  sulistituer  une  se- 
conde ;  Qu'il  y  avait  un  arrêt  du  1!)  avril  J(ill,(iui  avait 
ju^é,  dans  un  cas  où  il  s'agissait  aussi  d'un  cheval,  pour  une 
S(jninie  payable  moitié  comptant  et  moitié  six  mois  après,  (pii' 
le  Vendeur  devait  être  préféré,  même  à  l'encontre  des  j)ropri(''- 
taii-es  de  la  ferme  à  l'exploitation  de  huiuelle  le  cheval  servait, 
sui'  le  prix  procédant  de  la  vente  d'icelui  ;  Ce  (|ui  faisait 
la  difHculté,  dans  ce  cas,  était  que  le  vendeur  avait  pris  une 
oMi^'ation  ]iour  sûreté  du  prix  et  qu'ainsi  irs  ahifiud  ni  crf- 
ilittiiii.  {\) 

.IfCiEMENT  :  Défense  au  fonds  en  droit  renvoyée  avec  dé- 
])ens. 

vVndukws  et  AxDUKWs,  pour  les  Demandeurs. 

Di:i,.\(iiiA\E,  pour  rOjiposant. 


Si 
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PRIVILEGIE. 

CiRc  riT  CoruT,  Québec,  24  mars,  isiii». 

Jiefore  TASCIIEiŒAr,  Ju<>-e. 

RUKI,,  riaintitt" /'.s.  HeN'UY   J)efendant,  and  Anderson,  et  al., 
Intei'vening  parties. 

.hitjc:  1'-' (^ne  (|Uoi(|ii'un  contrat  ne  poiirvdie  A  la  livraison  d'iin  ra- 
(lean  aii.x  ronriii.sst'urs  ([lie.  ilans  Umiih /'"(//«.v.  une  livrai-on  laite  a\aiit 
l'arrivét' (les  bois,  en  (■ons(''(|neiHe  dii  lU'iaut  do  la  jiart  dn  contraclciir, 
t'tahlit  luie  po.ssi'Hsion  lt';-'alt(. 

!.'"■'  (.l\w  la  saisie  de  en  radeau  par  des  r<i/l.vn(n  pour  leiins  j:a^(vs,  aprCK 
ti'Ue  livraison,  ne  peut  être  nuiintenue.  (!') 

The  l'iaintirt"  haviiin'  worked  on  a  raft  for  Défendant  durin^- 
the  winter  of  liSoO.  and  liein^;'  diseharoed  in  the  sprino'  of  tlie 
year,  .seized  the  raft  on  its  way  dovv  n  to  (^)ueliec,  in  the  au- 
tumn,  for  the  amount  of  his  wa^es.  rpon  tliis,  an  intei'vcn- 
tion  was  Hled  liy  An<ler.son  and  Paradis,  claiming  that  the  laft 
was  in  their  jio.sse.s.sion,  and  that  thev'  had  a  spécial  lien  upon 
Jt,  in  virtue  of  an  actual  deliverv  of  the  timhei"  to  them  in 
Upper  (,'anada,  and  a  chattel  mortoaoe  on  the  same  onvnteil 
them  1)V  Défendant,  the\'  havinu'  advance<l  to  Défendant  the 
necessary  funds  to  get  ont  the  tindiei'.  To  this  Plaintif!' l'ejdiecj 
!'■'  That.  in  the  aoreeUM'iit  itself  lietween  Anderson  and  l'aïa- 
dis,  and  Défendant,  it  was  s])eeiMlly  stipulated  that  the  for- 
mel' vvoidd  only  take  possession    of  the   rnft  vvIk  n    it   arrivid 

(1)  '2  <  iiaiiil  CoutMiiiii'r,  p.  I.'UI. 

(2)  V.  arl.  L'Udl  C.  (!. 
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îit  tlifii-  hooiiis  iii  tlic  Hiver  St-(  Miurlcs.  aiid  tliat,  ns  tlio  tiiii- 
luT  Wîis  srizt'd  in  tlic  Uivrr  St- Lawrence,  tlie  intervenin^' ))ar- 
ties  could  not  lie  considered  as  in  possession,  and  tliat  any 
siiltsoquent  proceedin^'s  couM  not  invalidate  thc  Hi'st  ai;"ree- 
nient  ;  2^  tliat,  supposinu"  an  actual  delivery  of  the  l'at't  to  tlie 
advancers  liad  heen  niade  in  U]iper  Canada,  sucli  a  delivery 
could  liavc  no  etf'ect  in  Lower  Canada,  as  the  laws  of  Lower 
Canada  with  icyard  to  delivery  and  possession  differed  inate- 
rially  t'roni  those  of  Upper  Canada  ;  '.i^'  that  the  case  of  Plain- 
tirt'ouffht  to  Ite  considex'ed  in  the  niost  favorable  lifflit,  as  ho 
had  actually  worked  on  the  raft,  and  lia<l  assisted  in  prepa- 
ring  it  foi-  niark(ït.  Tlie  interveiiing  parties  however  conten- 
ded  :  that,  in  thc  orii^inal  am-cenient,  a  clause  f^ave  tlioni  the 
power  of  taking  possi'ssion  of  the  tindier  at  any  tinic,  if  De- 
fendant  failed  to  complète  his  contract,  and  that  it  was  under 
tins  clause  that  a  deliveiy  of  the  tindier  tu  theni  had  heen  ef- 
fected  in  Upper  Canada.  Tins  delivery  had  been  a  public  and 
complète  delivery,  their  forenian  having  nieasured,  culled  and 
marked  the  tindjer  with  their  initiais  A.  à;  I'.,  and  the  inter- 
vening  parties  having  nioreovcr  a  chattel  mortgage  of  the  tiui- 
ber  duly  registei'ed  in  their  name  ;  that  their  foreman  had 
since  that  time  remainetl  in  possession  of  the  raft,  and  had 
made  the  necessary  disbin'senïonts  to  bring  it  to  ninrket. 

The  Court  held  :  "that  the  delivery  to  the  intervcning  par- 
ties being  cleai'ly  established,  tliey  nuxst  be  considered  as 
luiing  in  possession  of  the  raft,  and,  as  advancers,  had  a  spé- 
cial/(Vj?i  on  the  same  :  that  the  delivery  in  Upper  Canada 
could  not  be  rendered  null  and  void  siniply  by  passing  an  ima- 
ginary  boundary  îlae,  and,  as  thèse  kinds  of  contracts  afiected 
our  chief  article  of  trade,  every  encouragement  ouglit  to  be 
given  to  facilitate  their  bein""  carried  ont.  Judgment  in  accor- 
(lance  with  the  conclusions  of  the  intervention,  und  ri  ta  In  levée 
of  the  seizure  ordered."(l-2  JJ.  T.  Ji.  ('.,  p.  14!).) 

C.\s.\ri;i'  and  L.VNciLois,  for  l'iaintitt". 

(lOWEX,  for  intervening  parties. 
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PROCEDURE.-PLAIDOTERS. 

Cour  Supérieure,  Quél»oc,  1  février,  lS()-2. 
Présent  :  Taschereau,  Juge. 
Le  Pkoc.  (Jén'f,,,  pro  Regina,  rs.  Belleau. 

,Tn(jé  :  Qu'il  est  loi.sibli*  jV  un  Di'feiuUMii-  à  l'cxcoptinn  (ln(|nol  l'on  a 
rt'|)on(Ui  siiécialcnient  de  rt''|)li(|U((r  spécialement  à  t(!lle  réponse  .s])é- 
ciale,  et  sans  (in'il  lui  soit  nécessaire  pour  ce,  d'obtenir  aucune  i)er- 
niission.  (1) 

Dans  cette  cause,  le  ])étV'ndeur  produisit  une  exception 
péreniptoire  en  droit  perjiétuelle  à  laquelle  il  fut  répondu  par 
des  "  réponses  spéciales.  "  Le  Défemleur  répli(pia  par  des 
"  répliqui'S  spéciales  aux  réponses  .spéciales  du  Demandeur," 
et,  motion  fut  faite  ])our  rejeter  et  mettre  hors  du  dossiei"  les 
répli(jues  spéciales  du  Défendeur  :  "  Parce  tiu'elles  avaient  été 
enfilées  contraiiement  à  la  loi,  et  .sans  aucun  droit  ni  autoriti'  : 
parce  que  les  matières  y  alléi^uées  devaient  faire  et  étaient  la 
matière  d'une  exception  à  la  demande,  et  auraient  dû  être 
alléijjuées  dans  l'exception  péreniptoire  en  droit  perpétiielle 
enfilée  par  le  Défendeur  ;  parce  que  les  i-épliques  spéciales  ne 
sont  rien  autre  choses  qu'une  dénégati(m  des  allégations  de 
l'Honorable  George  Etienne  Cartier,  dans  les  réponses  spé- 
Claies. 

Te.ssier,  contre  la  motion  :  La  partie  demanderesse  ne  peut 
venir  devant  cette  cour  avec  une  motion  pour  rejeter  les 
répliques  spéciales  du  Défendeur,  vfi  qu'elle  a  répondu  en  droit 
par  un  denmrrer.  Les  raisons  données  dans  la  motion  ne  peuvent 
former  la  matière  d'une  motion,  et  auraient  dû  être  présentées 
à  la  cour  sous  foj-me  de  réponse  en  droit.  Il  n  était  pas  néces- 
saire au  Défendeur  de  demander  la  j)ermi.s.sion  de  la  cour  pour 
produire  ses  répli(pies  .spéciales,  le  Défendeur  en  avait  le  droit, 
de  piano  ;  il  en  a  été  ainsi  décidé  dans  la  cause  de  KifrslMii'sl,-! 
et  ^f()l'mrn  en  cour  d'appel,  où  il  a  été  jugé  (|u'une  répli(pie 
sjx''ciale  peut  être  opposée  à  une  i'é])onse  alléguant  des  faits 
nouveaux,  et  sans  qu'il  soit  besoin  d'obtenir  permission  de  la 
cour  à  cet  effet.  (2) 

Ta.schereac,  Juge  :  Sur  cette  motion  pour  faire  rejeter  une 
réplique  spéciale  à  une  réponse  .spéciale, trois  questions  s'élèvent. 
La  principale  ici  est  de  savoir  si  l'on  peut  répliquer  spéciale- 
ment à  une  réponse  spéciale,  .selon  moi  cette  (piestion  doit  être 
résolue  dans  l'atHrmative,  il  est  vrai  que,  par  le  statut,  il  est 
déclaré  (jue  ri.s.sue  est  parfaite  par  la  demande,  le  plaidoyer  et 

(1)  V.  art.  139  et  148,  C.  F».  C. 

(2)  4  R.  J.  R.  Q..  p.  221. 
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la  rëpliquo.  Ceci  est  le  principe  frc'néml  et  suppose  le  cas  où  |e 
Demandeur  ne  produit  jms  une  réponse  spéciale  au  plaidoyer 
du  1  )ét:'endein'.  Mais  les  tribunaux  ont  décidé,  et  la  saine  raison 
seudile  nous  dire,  (pie,  si  le  Demandeur  répond  au  plaidoyer 
du  Défendeur  en  alléoUiint  des  matières  iKUivelles  et  spéciales, 
il  doit  être  permis  au  Dét'endeui'  de  l'encontrer  le  Demandeur 
à  armes  ét^ales,  et  de  répliquer  s])écialement,  car  il  serait  injuste 
(pie  le  Défendeur,  à  (jui  on  ivpond  d'une  manière  sjiéciale,  fût 
pi'ivé  de  son  di-oit  île  i'e])Ii(pier  d'une  semblable  manièi'e.  Si  le 
i)emandeur  Jui^-e  à  pro])os  de  répondre  d'une  nianièi'e  s])éciale 
à  aucun  des  plaidoyers  du  Défendeur,  il  ouvre  la  porte  au 
D(''fendeur  (pli  a  le  droit  de  i-é})lif|Uer  d'aucune  manière  (pli 
lui  plaira,  soit  spéei;dement  soit  nénéivilemeiit.  (  1)  A  la  seconde 
(|Uestion,  si  une  allée-ation  généi'ale,  n'c'tfUit  de  fait  (pi'une 
énonciation  d'un  jjiineipe  de  droit  et  une  dén(''yation  des 
alN'-gations  faites  pur  Noti'e  Souveraine  dame  la  Reine  fait 
le  suH't  d'une  i"épli(pie  spéciale,  je  i'é[)ondi'ai  i[Ue  la  iu''e'a- 
tiv(!  )ie  peut  soutl'rii-  de  dilKculté,  ni  la  moindre  discussioi'. 
l'our  réi)onse  à  la  troisième  ([Uestion,  ipii  est  de  savoir  si 
un  Défendeui'  a  le  droit  de  pi'oduire  des  allégations  nou- 
velles en  forme  de  i'épli(pie  spéciale,  à  une  réponse  spéciale 
d'un  Demandeur,  je  dirai  ((ue  le  Défendt'ur  n'est  pas  ol)li(ifé 
d'anticiper  dans  sa  première  plaidoii'ie  et  de  ('oml)attre  ce 
(pie  le  Demandeur  ])()urra  plus  tard  lui  opjx  s -r,  mais  qu  il 
a  le  droit  de  pi'oduire  de  nouvelles  allé'gations  en  i-éponse  à 
une  allégation  nouvelle  sous  forme  de  réponsi-  spéciale  de  la 
part  du  ])emandeur,  autrement  le  droit  de  la  défense  (pli  est 
considéré  comme  sacré,  serait  limité  et  ])ivsque  détruit. 

J lu/cnioit  :  Considérant  (pi'eii  loi  et  suivant  la  prati(|Ue 
consacrée  devant  ce  tribunal,  il  est  loisible  à  une  ]iartie  de 
plaider  et  enfiler  une  ré]ions(.'  sp(''ciale  à  une  réjionse  spéciale 
de  son  adversaire,  (piand  la  nature  de  la  ]ilaidoii'ie  et  l'intérêt 
de  la  partie  l'exie-ent,  et  (]u"on  ne  ]teut  inter[)réter  strictement 
et  comme  prohibant  toute  telle  ivponse  s|;éciale  la  section 
deux  du  cliapitiv  (piatre-vinet-trois  des  Stats.  Cous,  du  lîas- 
Canada,  mais,  au  contraire,  (pi'on  doit  l'intei-préter  comme  re- 
fusant toute  plaidoirie  additionnelle  dans  un  cas  où  une  issue 
est  de  fait  complète  ])ai'  la  ré)>li(|ne  "(''uérale  à  un  ])lai(loyer, 
et  non  dans  les  cas  où  un  l)('niandeur  a  jugé  à  projxis  de  plai- 
dei' des  mati('res  si)éciales  à  l'encontre  des  plaidoyei's  du  ])•'•- 
tendeur:  Considérant  (|Ue,  dans  beaucoup  de  cas,  une  auti'e 
interprétation  de  la  dite  section  du  chap.  <S8,  Stats.  Cons.,  sus- 
dits, serait  productive  de  grande  injustice:  Considéi'ant  (|Ue  le 
Défendeur  i)ouvait  répli(|Uer  spécialement  aux   réponses  spé- 


(I)   Voyez   Xu  47,  J/o?.  v.s.  Cuiicltt,    cl   aussi    la    cause  Nu    l'iO'J,   Xnail  \n. 
Torrftiiix,  toutes  deux  .jvigées  à  QuCbee. 
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fe-;-t- 


ciî\l(>s  ciitili'cs  «le  !a  part  «k-  Xotri'  Souveraine  ilmiie  la  lîeiue. 
et  avait  intérêt  de  le  faire  :  la  coin-  déclai-e  (|Ue  le  pieiiiiei- élut" 
(les  réponses  spéciales  du  Défendeur  ne  forme  pas  le  sujet 
d'une  réponse  spéciale,  mais  est  une  allé(;-ation  générale  vt  non 
nécessaire,  n'étant  de  fait  (pj'une  énonciation  d'un  i)rincipe  de 
di-oit  et  une  dénégation  des  allépitions  faites  de  la  part  de 
Notre  Souveraine  dame  la  Reine,  renvoie  le  premier  chef,  et, 
de  plus,  déclare  <jue  les  second  et  troisième  cliefs  des  réponses 
spéciales  du  Défendeur  contiennent  des  allégations  de  fait  ipie 
11'  J)éfendeur  nétait  pas  ol.liy-é  d'antici^-'r  i)ar  .sa  première 
]ilaidoirir,(|u'il  devait  iittendi'e  pour  k's  plaider  (pie  de  la  part 
de  Sa  Majesté,  on  eût  fait  les  énoncés  contenus  en  ses  réi)onses. 
spéciales,  maintient  les  second  et  troisième  cliefs  des  répon.ses 
spéciales  lu  Défendeui-,  et  renvoie  la  motion.  (12  J).  T.  H.  ('.. 
p.  151.) 

C/SM  '  ■    .X(il,()is,  ])ro.  llc\i>ina. 

Te.ss1i..{  et  .'io.ss.  poui'  le  Défendeur. 
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Al'.Sl'.NT  : — ViiJi   CoMi'AuiJTioN'  d'in  i)i':i'i;M)i:ru. 

ACTION  "      CoMi'KTioNci:. 

ACTION  KX  DKCI.AIîaTION  D'HYI'OTIIKQrE.  Le  cn'an.ior  peut 
i'i''c1;uuer  du  dt-teiiteiir  le  nKiiiluiit  iiui  lui  est 
dû,   <|ii(ii(iu'il   iiit    iuitôrieiiicinent  obtenu    |)iir 
erreur  un  juj^cinent  cnntre  le  débiteur  oriLrinuire 

pour  un  moindre  niontiint 2!!" 

DECLARATION  D'IIYPOTlIFAirE  :— IV/-'  Ga- 
ra ntit. 

ACTION  F.N  I)KN<1NCIATI()N  DE  NOrVEL  (EUVRE.  Dans 
cette  iU'tiou  le  Deniaudeur  se  plaint  d'un  ouvrajre  coui- 
nu'.uoé,  et  en  voie  de  constructidn,  (|ui  lui  causera  du 
do  nina^re,s'il  est  teriuiut'.  Si  une  telle  poursuite  est  in- 
tentée, lejuire.  peut  ou  arrêter  la  continuation  des  tra- 
vaux, nu  ordonner  au  Défendeur  de  fournir  caution 
an  Demandeur  p(jur  tout  diimmaj(M|u'il  jiourra  éprou- 
ver. Mais  cette  action  n'existe  pas  (iu;ind  l'ouvraire 
est  complété.  Les  travan.\  de  protection  aux  vives  des 
rivières  puMi(iues  doivent  être  faits  de  manière  à  ne 
pas  entraver  la  navigation, et  si  (inel(|u"nn  appréhende 
du  dommage  d'un  tel  ouvraiie,  il  dent  s'en  ]ilaindre 
a\ant  qu'il  ne  soit  com|)lété  et  demander  (ju'ii  soit  dis- 
continué et  ([u'on  lui  i'ournisse  caution  ])(iur  tel  dom- 
ma'iTe.  L'ancien  droit  français  ipu  est  U' droit  du  Bas- 
Cauatla  a  été  niodillé  par  le  ciidi>  français,  <]ui  a  dé- 
cn'té  (pU'  cette  action  peut  être  maintenue  jionr  up. 
nuviaire /V//7  ou  ciuniiuiicé, '^  Hiiuii  l'ancienne  .iurisi)ru- 
dence,"dit  David,  p.  471,"  la  dé'Uonciatiou  n'était  plus 
recevable  du  moment  ipie  le  nouvel  (cnvre  était  ter- 
miné ;  c'est  ce  <|ue  cotte  action  avait  de  spécial,  comme 
au^si  la  faculté  pour  l'auteur  du  nouvel  ouvre  de  cou- 
tiimer  son  travail  en  dimnant  caution,  et  la  restric- 
tion du  droit  du  juL;e  à  suspendre  les  travarix  sans 
pouvoir  les  faire  (létruire."  Dans  une  telU>  action,  le 
Demaiiileur  doit  prouver  (|im  l'ouvi-at^e  hii  sera  dom- 
matrealile.  Dans  Iv  Has-(  'anada,  un  ollicier  poursuivant 
pour  le  public,  a  li^  droit,  de  son  propre  mouvement, 
nu  à  la  demande  d'aucune  juirtie  intéressée,  de  de- 
mander la  démolition  tle  tout  ouvrage  érijié  sans  i)er- 
mission  sur  le  domaine  ]inblic,  et  il  n'est  pas  plus 
oblijré  de  prouver  (pie  la  construction  a  causé  un  dom- 
matre  actuel  au  [)ublic  (ju'un  particulier  (jui  se  plaint 
d'un  empiétement  illéjral  sur  sa  propriété  n'est  tenu 
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(le  prouver  que  ret  einpii'tcmont  lui  a  caus*"'  un  duni- 
inaj:e  actuel.  .Mais,  (|U()i(|ue  cet  odicier  |)uis-e,  s'il  le 
.iii>ie  A  propos,  prendre  «les  procédés  |)onr  faire  dis- 
paiaitre  la  nuisance,  il  n'est  pas,danstous  les  ca-,  tenu 
de  le  l'aire  Si  roi.lciei'  public  refuse  d'intervtuiir,  il  ne 
pr.'judicie  pas  à  iiu  particulier  (pii  éprouve,  du  doui- 
uia;ie.  Celui-ci  a  Son  action  i)rivi'e  par  iaipu^lle  il  iieut 
iciMuvrcr  li»sdouiina'_'esdi''ià  soiid'erts  et  obtenir  la  des- 
truction de  la  cause  de  tels  doniuiau'es  poui- l'avcMur. 
L'action  i)ul)liipie  et  l'action  jjrivt'c  ne  sont  pas  seule- 
ment iiidé|ieudantes  l'une  de  l'autre,  nniis  elles  sont 
essentiellement  di-tinctes  dai's  Ifur  ol>iet.    Le  fait  «lue 


l'endroit  où    l'ouvra^^e    a   été  éri 
pid>li(pie  est  sars  doute  bicui  impo 


'st   une   i)ropr.et!' 
rtant  dans  ii-s  deux 


cas,  (juant   au   'Iroit  du    HéfciKleur  de   faire  ce  (pi'il  a 

lait,  nuiis  il  ne  niodilie  ])as  l'oli]i<i..tiou  du  Demandeur 

dans  une  action    iJiivéc,  de  prouvt'r   ipu»,  par  cet  ou- 

vrai,'(>,  il  a  soulii'rtdes  (lommay:e-  (pii  lui  sont  sp  ciatix, 

et  l'ii  sus  d(?   ceux   (|U(^  le  pid)lic   en  général  é'prouve. 

Ilv(i'n)   \s.  (luijij,  conseil  pi'i\é,  l.">  février   lSii4,  coulir- 

maut  le  ju;.'ement  d(i  ('.  H.  K, 

lS(il,   LaI"'ontaini;,  ju;:e  lUi  chef,   Avi.wix, 

sident)    DrVAi.,   jUL'ii,    ((lissidcnti    Mkki.di  i  n,  ju<re    et 

MoNDKI. 


|)pcl,  Québec,  7  mai 
(dit 


lutre 


r.r,  lutre 


(^léb 


(pu  conlirnniit  le  jugement  de  laC 


ACTION   KN    NULLITK  D'ACTK 


du    l   février  ISOO,  Srr  \ur,  ju^re. 


r/'/c   CriiA-nru  a  inh  srusi'i- 


Tl'TION. 


ACTION'    KN    REDDITION    DE  COMm-:  :— Té/.    Uicuditiov    m: 

COM  e  TK. 

ACTION  KN  SEPARATION  DE  COKl'S.   Le   mari,  poursuivi  en 


séparation  de  corns  par  sa  femme,  peut  lui-même  ol 


D- 


tenir  <'ette  séparation  par  une  demande  incidi'ute 'JlK! 


ACTION   l'ETl'I'OlUE.   Dans  ui 


le  action   pi  titoire,  le 


Demauileur 


n'est  i)as  tenu  de  prouver  (pi'il  a  eu  lui- 
même  la  possession  de  l'immeuble  re v(Ui- 
diijué,  s'il  étalilit  (pie  son  auteur  en  avait 


la 


possessio 


11  avant  celle  du    Défendeur, 


Jlildilnm  vs.  L(  l'i 


('.  B.  R.  Quél)ec 


14  décendire  18()1,  LaFontaini:,  juire  en 
chef,  Ayi.win,  jujre,  Divai.,  jujte,  Mi-.rk- 


nnii,  jte^ie  ( 


t    .MoNDIU.KT. 


iui.'e., 


Le  I)et!iandeur  diins  une  action  pétitoire 
lu*  peut  léu-sir  en  s'appuyant  seulement 
sur  un  acte<le  vente  s\ii)sé(|uent  à  la  pos- 
session du  terrain  p.ir  1 

Le    Demandeur  dans  uni 


Défendeur 47?> 

■tion  pi'titoire 


ne  peut  réussir  s  il  ne  prctuve  pas  que 
son  titre  et  sa  possi'ssion  ou  la  posse-sion 
d(!  Son  auteur,  sont  antérieurs  à  la  pos- 
session du  Défendeur,  et  il  ne  peut  s(> 
prévaloir  d'un  titre  qui  serait  antérieur 
à  la  pos-essiou  du  Défendeur  et  qu'il 
prod(dt  à  l'eiupiête,  sans  l'avoir  allé 


dans  -a  déclaration   (lili 


'ifou-  vs. 


Il 


nie 


i\  ' 


H.  R.  INloutreal,  5  septembre  18(11,  La- 
l'oNTAiNK  jujze  en  chef,  Ayi.wi.n,  juire, 
DrvAi.,  ju>re,  Mi:iu;nmi,  ju<re  et  C.  Mox- 
i)i:i.i:r,  jujie,  renversant  le  jufrement  d(> 
la  C.  S.   Avi.Mia!,  27  juin  IStiO,  LaEon- 

TAiNi;,  iuj:e 

Pour  prendre  iivftiitage  lie  la  possession  cIk 
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8011  iuittMir,  (liiiiH  une  (HU'stinii  (le  pn  s- 
oripticiu,  il  ii'i  st  pas  nrf(îHSiiirr(l';i\(iir  nii 
titre  nV'iiiier  de  raiitt'iir;   nu  i'irit  S' iis 

sciiiL'  privi'  siidit 1(18 

ACTION    I  Oriî   IJi'.Kl.LK.  rue  ait  ion  pr,nr  lii '<•!!(',(■(, iitrc  des  a- so- 

rii's  l'r'sidaiit  à  l't''uaii,L'<'r,  .-i;;iiiliit' 
an  linrcau  di'  la  .sociétr  dans  cctto 
pi'dvinci',  sera  ronvnyi'c  snr  excep- 
tion à   la  iurnie •_'.S2 

A(T|I>N   rri!liH.ilJF.  : — l'/'i/r   Aciion   i;n   i»i:NuNt'iAi'in\   dk  noim;!, 

(Kivui:. 
A<iKNT  :—  V'kIi    1- a(  ri:i  k. 

"  "       VkMI:  l'Ait  IN    AOKNT  Ol"   lACriMH. 

A.MENI)?'MEN'r.  L'amcndcMnont  no  doit  paw  cliauv'or  la  natnro  do 

l'action ;>,VS 

"  J,oi-si|u'nn  aniondomcnt  est  permis  après  cniite-- 

tation    liée    et    |)endant    IVMKjnéle,    celni    (pii 

amende  dnit  payer  tuns  les  Irais  (k'  la  eanse lîisit 

AITKL.  Hn  pent  appeler  à  la  ('oui  dn  Jîanc  de  la  lîoine,  en  appel, 
(In  jn;_'enient  il(^  la  Conr  SMi)éiieiire  revisant  nn  mé- 
ninire  de  frais  taxé  i)ar  le  protoiintaire,  (pnmd  mémo 
le  montaiil  des  honoraires  on  (piestion  uv  serait  [las 
snlli.-ant,  conimo  nuintant,  punr  donner  juridiction  à 
la  ("our  d'Appel,  cett(^  conr  ayant  jiuidii'tiou,  vu  (pio 
c'est  nne  demande  jiour  honoraires  d'ollico  ;  et  on  peut 
appeler  au  conseil  privé  du  jn^ri'ment  do  la  ("our  d'Ap- 
pel, (tiiiji/  vs.  />ro(r/i,  ( 'onseil  privé,  1  février  1<S{;7,  sur 
apijel  d'un  jui^enient  de  ('.  J^.  K  en  ap|H'l,  (^néhec,  1!» 
décemt)ro  iS()"_*,  Avi.wiN,  ju^e,  .Mi;Hi:i)iru,  jn^e,  .Mos- 
DKi.KT,  jn^(\  J>i:in'iii:i.or,  ju^'e  et  1! mxu.kv,  jnj:e,  eu  appel 
«l'un  jnizcment  de  la  l'.  ^S.  «inéhec,  du  L'  uovtMuhre  iM'd, 
'rAS(;ui;ui;Ar,jut;t!,  (pli  ruxisaitun  méuioiredo  Irais  taxé 
par  le.  protonotaire  qui  retranchait  ï;4()  d'honoraires  à 

l'avocat Ul' 

''  Un  ju'^ement  (pii  décide  toutes  les  (piestions  en  liii;;!^, 
sauf  le  inontanl  réclamé  par  un  phiidoyiM'  do  compen- 
sutiou,  et  f|ui  ordonne,  avant  faire  droit  sur  ce  plai- 
doyer, (pie  le  montant   soit  li.\é  paide-^  exports,  n'est 

pas  nn  ju<:ement  linal  dont  il  y  a  appel  (U  plmio -lli) 

"  : — Mlle  .lroi.:Mi;Nr. 
AI'l'EL  A  SA  .AIA.IKSTK.  Parla  sec.  liO  dn  stat.  du  r.iis-(  anada 
dolTIM,  ;'>4  (ico.  8  (di.(),  il  est  décn-ié  (pie  le  jniiement 
lie  la  Cour  d'Appel  dans  la  in-ovince  yiyit  riioil  (hnis  lanli  s 
h  K  cmisi  .'i  OH  1(1  )iiiitiîrc  (Il  litiiji'  ii\ xcliJi  rit  pdx  lu  .yinniin  ilc 
£00(1  ail  rihiij,  et  par  la  sec.  4.'î,  il  e  t  décrété  (pie  rien  de 
contenu  dans  cet  acte  ne  sera  interprété  coniine  d(''i'o- 
freant  à  aucune  [)rcro^'ative  (piolcon(|Uo  de  la  couronne. 
En  vertu  de  sa  prérogative,  Sa  Majesti'-  pent  accorder 
nn  appel  dans  une  cause  au-des-ous  do  £5(10,  où  ledéhi- 
tour  estcoudaniué  '.lonimo  membre  d'une  société  incor- 
porée pour  un  dé[)(")t  fait  à  la  société  par  le  Demandeur, 
et  sid  autres  déposants  ont  aussi  intenté  des  poursuites 
contre  lui  pour  dos  dé]i(jis  -eniblahles  l't  pour  nu  mon- 
tant total  excédant  de  beaucoup  .€.^0(1,  (pi()i(pie  le  débi- 
teur condamné  n'y  ait  pas  nu  droit  absolu  sous  les  dis- 
positions de  la  sect.  30  (pii  permet  l'appel  dans  les 
matières  cpii  peuvent  allector  les  droits  futurs  (Us  ]»ar- 
ties,  le  jugement  dans  la  première  cau.se  s'il  n'était  pas 
renversé  ayant  l'effet  de  ()réjuger  les  autres,  .l/croi'.*  vs. 
AUaire,  oonscii  privé,  10  février  IStiL',  V.  art  1178  C.  J*. 
C i:w 
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tahm;  Ai.i'ii.\i!i^;'i'i</rK  dks  matikiiks. 


'  M 


.MM'I'lli  A  SA  .MA.)  l' S'il'.,  Sa  .Miijcstr,  «mi  son  c.  nsril  privr,  |K'iit 
n'iivcrsiT  les  jii).'(ni('ni  dont  est  apiK'l,  et.  au  lieu  du 
icnilrc  ic  jn^icnicnt  <|ni  iinrait  dû  tir<'  rcMidn,  ordonner 


Ml  tiilumiil   int'éiienr  dt 


Mld 


le   ce  jll;;enifnt   .SUI\  itlit 


(|u'elle  rin(lii|ue,.sc)it  poiirle  iN'niiinili'nr  on  |ionr  le  l)i'- 
l'endenr,  et  dans  ce  cas,  il  e.-t  du  ilfvoir  du  triliunal  in- 
fërienr  de  prononcer  le  in;.'eiiicnt  i|u"il  Ini  <•- 1  ordonni' 
de  rendre  ;  et  c((  jii).'enient  ne  |«Mit  l'tre  retardé  jiar  le 
décc.s  de  l'une  des  parties  dans  la  (•au^e  dont  les  reiirc- 
.SiMitants  demandent  à  re|irei'.dre  l'inslMnce,  la  repri.s(! 
d'instance  devant  ("'ire  nt'ux'e.  Jim./:  n/  Uritnli  .Xiulli 
■Il  \  s.   <  'iinlii,  /•  et  lit.  (  '.  S.  .Moutrcai,  'M)  septembre 


.1// 

lS(il,  SMriii,  in''e. 


Al'l'KL  A  SA  MA.ll'.STK.  Sons  lasee.  :î(idu  stat.  du  Has-Canada 
de  IT'.'l.  ;>4  <ieo.  :'.  cli.  (I,  ipil  dit  «pie  le  jnj.'enient  de  la 
Cour  «l'A  pp(l  dan-*  la  provinie  fi-ni  Jinol  ilaiiK  tanlislix 
r<(iiiiixoà  tit  iiiiitirri'  nt  tilii/r  u'cjciiltrn  /mx  la  siiiiniif  ili' 
£.")(l(l  s'icrliiii/,  pour  dcti'rminer  la  «pu-sMon  «h-  la  valeur 
de  la  imilii  l'e  eu  liti^'e,  dont  d«'-pend  le  droit  «l'appel,  1(» 
mode  i('!.'ii lier  i\  ado[)ter  est  de  i-onsi.lt'r«'r  «'omnieut  Us 
jiij^ement  all'ecUi  le-  droits  des   parti«'s  cpii  y   sont  «'on- 


«lamnéi'S,  et  ([ui  veulent  se  soustrair«-  à  cette  condam- 
nation eu  apiitdant.  Si  leur  oldi^'atiou  n.-ultant  «lu 
in;^em«M\t  «'st  d'un  uumtant  sulllsant  [pour  U'ur  donner 
le  droit  d'appel,  elli's  ne  pin  vent  itre  privt'es  d«Me  droit 
parce  «pie  la  matic're  en  litijiU  ne  -erait  pas  de.  la  im'me 
valeur  pour  toutes  les  parties,  et  «pie,  si  le  ju^'enieut 
leur  eilt«'t«'  favoralde,  leiiradversaire  n'aurait  p«"ut-i'lio 
))as  eu  le  droit  «lai  peler,   ^i  dans  un«' a«tion   jierson- 


n«'lle  i)our  une  somme  an-di'; 


de  Jî'tou,  acc«inipaj:n«'e 


«Tune  saisie  arn'f,  avant  jii;.'«'inent  en  mains  tierces,  ra« - 
tioii  est  maintenue,  et,  si  le  tieis-saisi  di clare  ijii'il  n'a 
ri«'n  appartenant  au  Di'IVudi'nr  et  <pie  U's  ell'ets  «pie  le 
|i«'inandeur  pr«'t«'nd  ipi'il  a  appaitenant  au  HtMendeur, 
il  1rs  a  aciiett's  pour  un  pii.x  exct'ilaiu  ilôdO  sterlinj:,  et 
si  la  déclaration  dn  tier>saisi  est  coi:t«'stt''e  par  le  Ue- 
niandeiir  ipii   soutient  «pie   la   vente  de  ces  eHet> 


au 
tiers-saisi  aett'  faite  eu  l'ramU'  des«lro.ts  des  «M^i'unciers 
du  1>«  fendeur  et  «loitttie  diilarce  nulle,  et  si,  par  le 
jiii:«'m«uit,  c«'tte  «'oi.te>tatiou  «-st  maintenue,  et  s'il  est 
ordonuin'  au  tiers->aisi  «le  taiie  une  nouvelle  dt'elara- 
ti«)U  et  «le  dire  «piels  d«'  ci's  etl'eis  ainsi  acliet«'s  il  avait 
en«'fire  au  monu'i.t  de  la  saisu',  l'eliét  «!«■  ce  ju<:enient 
«plantai!  tii'is-saisi  est  «le  iciulre  toutes  les  choses  «pii 
«iiit  t'a't  l'iilijet  il«' la  v«'nt«' et  «pii  «''taient  en  sa  possi's- 
sion  au  moment  de  la  saisie  sujettes  aux  n'-clainations 
des  créanciers  «lu  défendeur  ori<.'inaire  pour  un  in«)n- 
tant  indéterminé  ;  le  Pemandi'ur,  par  sa  saisie,  s'a.-.su- 
raiit  le  droit  d'être  payé  k- premier  sur  «'l'S  clios«  s,  à 
moins  «pu'  le  débiteur  ne  fût  insi  Ivalde,  ce  qui  l'oblisze- 
rait  à  partager  é;.Mlement  avec  Us  antres  créanciers.  Il 
peut  se  l'aire  «pie  le  Demauilenr  soit  le  seul  créaia'ier 
du  i>éteuileur  et  «pie  les  choses  en  la  ]>fiSsession  du  tiers- 
t-aisi  ne  soient  responsabhs  «pie  pour  sa  eréan«'e,  mais 
ei'la  est  incertain  au  un  niei.t  «lu  ju|.'emeiii,  et  c'est 
l'ell'et  immédiat  du  jugeimsnt  «p;i  d«iit  être  e«iusidéré,  vu 
«pie  le  «Iroit  d'appid  nait  du  moment  où  il  est  |  ronoucé. 
t^uoicpie  ce  juji«'ment  .<oil  iuterlocntoire  dans  sa  l'orme, 
il  e>t  linal  «piai  t  à  ses  ell'ets  sur  les  ilroits«lu  tiers->aisi. 
Les  choses  «pi'il  prétendait  lui  appartenir  sont  iléela- 
rées  appai tenir  au   «lébiteur   «jrigiuuirc  et  .-ujettes  au 


L'I 


TAHLK    ALIMlAHI^iriC^lE    DKS    M  A  riî:i{KS. 


Il 


paiement  du  sis  ihilH'-.  Le  licrs-HaiMi  ne  pi^ut  Sf  Sdiis- 
iriiirc  ù  ce  jutri'iiu'iit  i)iu'  par  l'appi-l.et  il  pi-iii  on  appt»- 
lor  i\  Sa  .Majcsti'.  la  ii'ci.sioii  de  la  f'mir  d'Appel  aicor- 
(laiit  \in  appel  à  Sa  Majest''  d'un  de  ses  jii;:eiiii'iits 
lient  être  révisée  par  U'  coiiiité  judiciaire  du  coiised 
privé.  .Hnrl'iiiiinif  \H.  I.irliiiri  «7  <(/.,  coii-ei  1  privé',  Kl  t',- 
vriei'  isii'J,  V.  -tat.  reluinlii- du  Uas-Caiiada,  cli.  77,  sec. 


M  art.  IITS  C.  I'.  (• 


l-y, 


Al'l'KL  Al'  CONSKIL  l'UIVK.    Le  cmnité  du  (uiisei 


1  l"ri^ 


daii- 


iiM  appel  d'im  je  'iiieiit  clii  trilmiial  d'une  cdloiiie,  n'a 
pa.s  l'Iialiitiide  de  .middier  un  jn;.'eineiii,  à  UKiin.s  qu'il 
ne  \()ie  (dairt'uient  que,  ^nr  quelque  pwint,  le  tiibiunU 

infi'rienr  a  erré.     Bruirn  v.s.  dnijij  " 

vrier  Kstl4 


(.'unaeil  l'rivé,  lô  ii 


hS 


AU  CONSKIL  l'RlVK     Le  C.t-.seil    l'nv. 


jieut   periiiettr 


un  a|)[iel  si  It;  nnuitant  en  capital  et  le.s  uilerets  accor- 


des par  le  ju^reinei 


it  excident  jL'ôoh  sterlin.',  (|U<)ique  la 


deiiiandi^  n'excède  i)a<  cette  smnnie  21.") 

AT  CONSEIL  l'UIVK:  \','h  (  ai  tiosmomiont. 

"  "       CoSSKU.    l'UIVK. 

D'I'N  .IIKJK.MKXT  INTKltLOCrTolUK.   La  iierinissiuii 


d'appeler  d'un  jiijreinent   interluciiinire   jKMit   être  oh- 
teiiiii!  aiirès  le  ternie  .suivant  la  date  ilu  jiiji«iiient,.>-i  ni 
i|i|iel 


d< 


aiu)  a  ete  renvuve. 


A-2V 


le.s 


Alî!'.rriiA(  iK.  Les  arbitres  d'ii vent  constater  ilaiig  leur  rapport 

qu'il.-,  ont  donné  avis  an 

tics  ont  été  entendues.. 

Lorsqu'une  sentence  arli 

"  avis  aux  parties,  elle  -e 

AUTK  TLATIOX   DK  i'Airs.    Doit  être 

ASSL'UANCK  CONTKK  L'INCKNDIK.  I 

d'assurance  exi^'eant    un  l'ert 

re.spe^:tal)les,  (prcUes  croient 


1" 


asioiuié'e  i)ar  fruude 
,i-snrance  s.iit  exi;:ild( 


artiei 

........'. " -ivi 

'•té  rendue  sans 

ée  niUle I!:i.") 

L'I-J 

ioii  irune  |iolice 
trois  personnes 
lerte  n'a  past'té 
cutée  avant  que 
IS.-) 


A.SSlKANCK  iMAlJiri.MK.  L'assurance,  en  vertu  iruue  police  (jui 
no  contient  pas  le  nom  du  vai.-^.seau,  devient  |)ar- 
i'aite  par  l'avis  qui  est  donné  à  la  compaj^nic  du 
nom  de  ce  vaisseau.  Celui  (pii  assnie  coniine 
ajient  d'un  antre  ne  peut  ri'couvrer  le  montant  de 
l'assurance  en  son  nom.   La  possession  d'un  C(ni- 


naisseiuent  fait  preuve  fir'mn'i  fucii  ( 


le  la 


propriété 


mais  il  ne sutiit  pas  jiourc  nstituer  un  int  rét  .sut'- 
listint  pour  justifier  l'assurance,  s'il  l'st  établi  d'ail- 
leurs (pie  le  porteur  «lu  counaissenieut  n'est  pas 
le  propriétaire  di'S  effets  a-suré-.  Le  cousi;,'tiataire 
d'ell'ets  assurés  ne  [leut  recouvrer  le  montant  de 


l'assurance  en  son  nom,  s'il  ne  fait 


>as  vou"  (pi  il  a 


nu 


intérêt  ilans  les  effets,  aittri' que  celui  de  coii- 


<it:nataire.. 


ASSIGNATION.  Un  Dcfendeur  absent  do  la  province  [wiit  compa- 
raître, ipioiqu'il  n'ait  pas  été  lé^.detnent  assi- 
jrné,  et,  après  sa  ccpinpanition  par  procureur  (nl 


iilein,  le  Demandeur  ne  peut  p 


(1er 


a.ssi- 


j;iuT  par  les  journaux  et  pro.'cder  ensuite  àjii- 
j.'eiiient  « .'"  jxirti ,  et  s'il  le  fait,  ce-  procédés  sub- 
séipu'uts  à  la  coiiipanition  .-eiont  anniih's. 
MrKivrIii  r  v.s.  Siin/istiii,  C.j  1>.  H.,  en  appel, 
Montréal,  '.i  mai  Is-'iti,  liAiosr.MNi-;  .1.  en  Chef, 
Avi.wi.v,  Dl  v.vi.  et  Cako.n,  .luges,  5  A'  J.  U.  (^,, 


1!M 


il2 


TAIiU';    ALI'IIAItKTU^ri';    DKs   .MATlkUKS. 


p.  llô,  ap|iri>iivt'(i  («t  Miiivic  daiiH  lu  raiiHP  IIV/iV- 


III  II   M 


I) 


llllllll/i/. 


ASSKiN'A'riON  :      T''/.  (omc  mu  nos  d'in  |ii;ri,M)i;rii. 

Al    lOKlSA'l'lON  .MAltlIAM':.   I,;i  ri'iiiinc  marit'i',  i|iinic|iic  st'j.a- 


rr((  (lo  liii'iis  d'avci'  snii 


iniii  I,  i|Ui  ii\t' 


iiitdri- 


Haticui  (In  ce  (Iciiiicr,  s'i  st  iunti'c  adjinlicaliiin! 


<l'iiii  iiiiiiHMiIplc  \oiiiIm  par  le  slii'iif,  ne  piHit  Ir- 
nalcniciit  l'iri'  cniKlaiiiiiL'c,  mu-  iiMitioii  pniir 
rollc  i'iicli("r<',  i\  ilt'Caiit  par  flic  d'avoir  pavr  U\ 
prix  d'inljiulicatioii,  si  l'aviH  df  la  nuilinii  n'a 
pas  l'ii' .si).'iurK''  il.sDii  mari,  «aii.s  raiilnrisatioii 
diKiiit'l,  iiii  i\  son  rcl'ns,  di'  ('cIlc  de  la  (  oiir,  idlf 
ne  iii'iii  l'Sti'r  l'n  ju;^<'iii('nt.  .Iin'dun  vs.  Lmhi'ir' 
(lit  F/(iiiiiiiiil,  ('.  il.  H.,  en  apptd,  (^iii'hoc,  7  ma: 
l.srd.  liAKiNTAisi;  .1.  en  ('In  C.  Avi.wiv,  Divai., 
.Mk.uicdith,  MoMii:i,i;r,  .Iiitri's,  \'.  art.  (i'.H»,  C.I'.C, 

et  17(1  C.  r 

M.\  IM'l'A  Li;.  I.a  f('iiini(!.sipari''o  lie  l.iciiH  l't  inar- 
cliiiiidc  ])nldiipi(',  pt'iit,  jMiiir  valciir  rcv"^'-  *'on- 
.sciitir  un  billet  pripnnssdiro,  sans  l'autorisalion 


de  Son  mai 


/; 


Icunlii,  Il   \  j 


Ifn.s 


C.  15.  !{.,(> 


app(d,  17  Hi^pttMnhrc.  18(>'J.  fj AroNrAiMC  .ln;_'c  en 
(lier,  Avi.wiN,    DrvAi,,   Mi-kicditii,    .MoMna.r.ï, 


.lii;.'i's.  V.  art.  177  '  '.  ' . 
AVIS  \)V.  Md'I'lON:— r/W( CoNsKiNATiox. 
KKlirilTE:— TiV/Cacias 


AVOCATS,   hfs  hoiK 


1-  (pli  Sont  accordi's  dans  nos  cnnrs  di 


justice    ne    le  sont    pas   an   profit  des  parties  elles 
iiu'ancs,  mais  bien  au  profit  sculcinentde  leurs  a\i 


ilcjc,  1 


cat-  et  procureurs,  d'où  c-t  viuiii  U 

ces  derniers,  de  deniaiider  la  di>t! action  d(ï  (1( 

]a'>  rapp(]rts  d'iiiu^  i)iirti('  avec  son  avocat  et  i)iiicii- 


)onr 
lens. 


reiir  soiii  fondés  sur  un 


itiat  de  mandat.  Or,  ce 


contrat  .-iippose  néeessaireineiit  deux  persontios  ()ui 
contractent,  le  mandant  et  lo  niiindataire.  l/avocat 
(pli  est  jiartie  dans  une  cause  et  i|ui  comparait  comme 
axiiiiit  iiour  lui-nu'mc  n'a  pa>  droit  à  de-  honoraires. 
Jlnmii  vs.  (iii(/i/,('.  li.  lî.,  (^iit'hec,  7  mai  ISid,  L\- 
FONTAINK,  .][\'j.o  en  Clief,  A>  i.uin,  (dissident)  Divai., 

(dis.-ident)  Mi:ui:i>irii,  MoNi)i;i.i;r,  .lu'_'e- 

liC  tard'  iK^  conft,"'re  pas  le  droit  a  di  s  honoraires,  et  ne 
prixc  pas  d'honoraires  non  phi>,  il  ne  l'ail  ipie  di''lei- 


miner  le  nui 


iitaiit  des  honora 


iri  s  pour  certains  .>-er- 
vices  particuliers.  l/avoi\it  (pu  est  partie  dans  une 
cau-e  et  (|ui  conduit  sa  pro|ire  cause  a  droit  aux  iio- 
iioraii'es  li.\és  par   le  tarif,  coinine  s'il  C(Uiiliiisait   la 


cause  d'un  autre.   < 


icvru 


T  hS(l 


I  iiijii   \i 


I! 


Consi'il  l'rivi''.  1 


nncrsant   le  iic^^eiuent  de  C    15.  K.,  en 


iippel,  (.iiM'hec,  IDdccemhre  lS(i'_'.  Avi.wix,  Mi:iii:i)ii  ii 
(dissident)  !Moni>i:i.i;t,  (dissidiuit)  lliciniiKi.or  et  ISad- 
(H.icv,  .liiLTcs,  «pli  reincrsait  le  juL'ement  de  < '.  S.,  (^tn'- 
hec,  du  •_*  iiovenibre  ISiil.  'f AsciiiMtKAr  .T.,  revisant 
un  mémoire  de  frais  tax('  par  le  |irotoiiolairc  ipii 
avait  refiis(''  les  lujiiorairi'S  à  l'avocat  conduisant  sa 


iroiire  cause 


1"'"1 
-\iilc  Ai'i'Ki,. 

"        DlCCKS-S. 

"      l'iiocKiiriii:, 


13i) 
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Kl 
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B 


II 


131» 


IIS 


1(1 


lie 
■I- 

M'- 

ne 
III- 

ki 

1 

en 

111 

lllr- 

lui 
sa 


l'.MI.  I>K  KKII.MK:      IV-/.   I.dim.i:. 

Ull-I,i:i'  ri;(»MISS()||;i;.  Uu  l.ill.-t  imlarii',  ivrn   cii  l.nn  .•(,  fst  |ii 

rii|iiililt'  par  riiii|  ans 

"        l'Iîo.MlSSOlUK.  Un  liillcl  piouiixMiiirn,  ditiiiu''  un  «Tiiiii- 
i'i<M'  d'iiiK'  ul)li^'atiuii,  est  nul,  hï  r(jl)li)j;iiti()ii  n'eHt  |)aH 

lirai.- 

"  l'UO.MISSollJK  :— l'i'/-  ArroiMsMiKX  muuiai.i:. 

*'  "  '•       I'kMMK  SKl'AliKi;  I)K  ItlIAS. 

"  ••  "       iNTKUl  r. 

<•  "    I.  ().  f. 

"  "       l'i.AIIH         K-. 

"  ''  ••        l'itItM-,. 

liliKF  DE  i'OSSKSSjoN.  i/ailjiiilii'aiain'.  <lt'  la  nini'Jr  indivise 
irmi  iniiiioiitilL'  MO  [iciit  ulitt-nii'  un  lirefiie  iiDs.scssinn 
(nnlre  le  i>i'ip|irii''tair<'  «le  l'autre  nmitii',  i|ui  ili'tit'ut 
tdut  riuiiuculilr,  il  (luit  pi'iiri''iU>r  par  lirilatiim 

I'.UK\  HT  D'INVKNTKtN.  l-a  S.  iMu  ili.  :;»  S.  K.  C.  do  IS.V.i.rcpn.- 
(luisant  le  drnil  anti'i'ituir,  d(''cn''tait  ipie  "  ipiicoïKiuo 
>nj('t  lit'  Sa  Majesté,  et  n'sidant  dans  i'ett(^  pnivinee 
a  d(''('uu\t  ri  iiu  invenli''  (pieliiue  art  iiouvtniu  et  utile, 
inacliiue,  luaniifaeture  on  cnnipdsition  d«i  nuilière — 
ou  i|uel(|Ui^  ani('lioration  nouvelle  (,'t  utile  .lans(|uel- 
i|ue  art,  machine,  numuliiftnre  on  conii  sition  (|ui 
n't'taitiias  coiiune  ou  eniplovi'e  par  d'auires  [HTSiin- 
nes  lu»  ('('tto  province  avant  qu'il  en  ait  t'ait  ladécoii- 
verte  ou  l'invention,  et  ipii,  lors  di'  la  demande  d'un 
brevet  ou  patente,  n't'tait  pas  en  usa^re  <;t'nt''ral  ou 
en  ventt^  en  cette»  province,  de  son  consentement 
comme  en  étant  l'inveulenr  ou  le  découvreur  —  et 
di>sii'e  obtenir  le  droitdo  propriéti'  exclusive  dans  la 
dite  invention — pourra  exjmser  tel  désir  an  moyen 
d'une  pétition  adressée  en  la  nuiiiicre  presi'ritu  par 
cet  acte,  au  ^'(juverneur  dt-  cette  pi'ovince  ;  ctle)j:on- 
veruiur,  les  formalitis  prescritis  par  cet  acti-  rem- 
plies, accordera  le  dit  brevet,  leipad  sera  bon  et  va 
lable  pour  le  concessionnaire,  -es  hoirs,  représen- 
tants lé^ritimes  on  ayants  cause,  pendant  l'espace  de 
i|Uator/e  ans  a  coni])t('r  du  jour  où  il  sera  accordé, 
après  (jue  les  lettres  patentes  autout  été  enrc^ixistrées 
t'U  la  manière  prescrite   |iar  ict  acte,  et  dans  le   cas 


•es- 

:;3(> 


\VM 


:;si 


un  transi)(jr 


t  du  dit  brevet  avant  robtention  di ce- 


lui, il  vaudra  pour  la  iné.ne  période,  après  ipie  ledit 
transport  atira  été  enre;;istré  au  bureau  du  ministre 
de  ratrriculturc."  Ht  la  S.  L'I.'  du  dit  statut  décrétait 
([ue'-  l'achat,  la  vente  ou  tisane  qu'on  aura  t'ait  de  la 
dite  invention  antérieurement  à  la  demande  d'uiK- 
patente  ou  br(>vct  comme  susdit  ne  siéront  point  con- 
sidérés couime  ayant  rell'et  d'ammier  la  dite  i)atente 
à  moins  ijn'il  ne  soit  prouvé  qu'il  a  ('té  l'ait  un  aban- 
don au  pid)lic  de  la  dite  invention.ou  que  l(Mlit  achat, 
vente  on  usajje  qu'on  a  l'ait  de  la  ditt;  invention  a  eu 
lieu  ou  existait  i)lns  d'ime.  année  avant  la  dite  de- 
mande d'une  patente."  Il  a  été  jujré,  sous  ce.s  dis- 
positions, (jne  celui  qui  poursuit  en  dominajie,  ])our 
violation  d'un  brevta  d'invention  doit  prouver  /(/•/- 
iiiâ  j'aric  qu'il  est  le  premier  inventeur  de  la  machine 
décrite  dans  sa  iiatente  et  (ju'il  peut  se  borner  à  ct^tto 
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preuve  et  attendre  que  le  l>tibn(li!iir  pruine  qu'il 
n'est  jKis  l'inventenr,  et,  si  le  Défendeur  ne  fait  j)us 
cette  preuve,  le  brevet  sera  ti'uu  pour  légal;  ((ue,  si 
le  jury  est  convaincu,  par  la  jireuve  faite,  que  la  dé- 
couverte de  l'invention  a  été  biijrgéiée  au  Demandeur 
qu'elle  n'est  i)as  oiiginée  dans  son  esprit,  et  (pie, 
dans  la  découverte,  il  a  été  i)onr  le  tout  assisté  j)ar 
une  autre  personne,  soit  que  cette  personne  ait  fait 
connaître  son  invention  ou  non,  le  jury  peut  légale- 
ment déclarer  <iue  le  Demandeur  n'est  pas  l'inven- 
teur; (pie  l'inventeur  n'est  pas  exclusivement  celui 
qui  le  iiremier  iiu])lie  une  spécification  de  l'inven- 
tion ;  que,  si  le  jury  est  cumaincu  que  l'invention 
était  en  usage  général  ou  cciniue  lorsijue  le  Deman- 
deur a  demandé  son  brevet,  i  peut  déclarer  qu'il  n'a 
j-as  drcjit  au  bénéfice  de  sou  '.evet;  <ino,  par  les 
mots  ufiai/c  jivhlic,  on  doit  eiii  ndre  usage  en  puljlic, 
soit  d'un  seul  (Uis  ou  plus:  ne  l'usage  en  public, 
même  dans  un  seid  cas,  dur  ,isontement  du  Deman- 
deur, longtemjis  avant  la  demande  du  brevet,  de 
manière  à  faire  présumer  que  le,  jmblic  a  eu  connais- 
sance de  l'invention  et  a  connu  U^  secret,  peut  léga- 
lement être  considéré  comme  un  abandon  par  le  De- 
mandeur de  ses  droits  au  brevet;  (ir.e  si  le  Denuin- 
deur  s'est  servi  de  son  invention,  soit  dans  sa  bou- 
tique ou  autrement,  de  manière  à  la  laisser  copier 
par  un  autre,  plus  d'un  ai'  avant  la  demande  du 
brevet,  on  est  justitialde  de  l'onclure  ([u'il  en  a  fait 
usage  en  [.nblic  et  qu'il  a  abandonné  l'iilée  d'obtenir 
un  brevet  et  qu'il  a  rencuu'é  à  tous  ses  avantages  à 
cet  égard,  l'itclncxs.  Ji>lij,(\  \k  K.,  en  appel,  tjuéi)ec 
14  décendn-e  1S()1,  L.\i-ont.\jm-.  .1.  en  C,  Avi.win  .)., 
DuvAi.  .r.,  Mi;ui:i)iTir  ,1.,  et  Mi'\ni;i.iir  .!.,  (dissi<lent) 
Foyez  ,S'.  A'.  C.  de  1S8G,  cb.  f.i.  S.  7 111» 


0 


.^ATiAS.   Ij'allidavit  peut  être   nul   pour    partie  et  légal  pour  le 

reste IWO 

"  L'avis,  signilié  le  samedi  d'une  riMpiéte  pour  libération 

;pii  doit  être  itré.sentée  le  lundi,  est  sullisant îîSd 

"  liC  recel  fait  i)ar  un  époux  des  bii  ns  de  son  épotise  ne  le 

soumet  pasau  cajrias 48L! 

CAUTIONNEMENT,  i^a  caution  n'est  pas  ;i'nn(ï  au  paiement  des 
frais  d'inie  ])rendère  j)ou  suite  C(jntre  le  dt'biteur 
principal,  si  elle  n'a  pas  été  notifiée  de  cette 

poursuite  20U 

"  Le  vendeur,  (pui  réclame  le  |iri.\  de  {a   veide  d'tui 

immeuble,  peut  ftuu'uir  ,i  l'acquéreur,  qui  craint 
des  troubles,  un  nouvc.i  i  cautionnement  si  une 

prenùère  caution  s'est  i!<-istée !îOo 

"  EN  APPEL.  Le   Défendt'in  qui  s'oiijiosc  il  la  sai- 

sie de  ses  immeuliles  doit   fournir   cautionne- 
ment pour  le  montanf  'le  la  liemande  sur  un 

ap]iel  du  jugement  remuv  ant  l'opposition '2't('t 

Sl'H  APPEL  AU  CONSKli,  i'IUVE.  Le  Conseil 
Privé  peut  ordonnei'  un  nouveau  dé|iôt  an  lieu 
d'un  cautionnement,  si  h  s  frais  paraissent  de- 
voir excéder  le  montant  du  dépôt  déjà  fait lil" 
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"  l'AKOlS.SKS. 

CESS'ON  DE  BIENS  -.—  Vidr  Rkddition  dk  (.'omi-tk. 

CIIE.MIN  D'IIIVEK.  Sous  lu  section  42  du  jiara plie  3  de  l'Acte 
(It'is  ]Muiiiciii;ilitt'.s,  un  cluniiin  d'hiver  notent 
(Hre  triicô  à,  travers  nno  terre  close  de  clôtures 
de  pierres  brutes,  sans  le  consentement  du  pro- 
priétaire       20(5 

CHOSE  JU(;f-;E:— r/(/'  Puookol-ui;. 

CLAUSE  CO.^EMINATOIHE  :—  TWe  Ohlkjatiox. 

COMJIENCEMENT  DE  rUEUVK  PAR  ECRIT.  L'admission  faite 
par  un  Défendeur  dans  une  réponse  à  des  intcr- 
roiratoires  sur  faits  et  articles,  qu'il  a  reçu  du 
Demandeur  l'argent  (pi'il  réclame,  mais  que  ce 
n'est  pas  comme  prêt,  mais  comme  paiement 
d'une  créance  qu'il  lui  devait,  servira  île  com- 
nieiicement  de  preuvtï  par  écrit,  si  le  Détendeur 
n'a  pas  i)laidé  spécialement  (jne  le  montant  lui 
était  dû 232 

COMMIS.   Vn  commis  (pii  a  été  congédié  sans  cause,  peut  réela- 

•   er  son  salaire  pour  le  temps  de  rengagement 210 

CO.MMISS^viHES  D'ECOLE  :—Vldc  .MAnKi;s  d'kcoi.k. 

POUR  L'ERECTION  CIVILE  DES  PAROISSES. 
11  n'y  a  pas  d'appel  des  jugements  rendus  par 
eux  ;  on  i^eut  les  réviser  par  ctrtiorari,  lorS(iu'iI 
V  a  excès  de  juridiction 412 

(!0:\IMISSI()N  DEL  CHEDERË  :— U/f/f  Iactkuh. 

C0.MPA(;NIE  de  CHK.MIN  de  fer  -.—  Vide  Dommages. 

CO.MPAONIK  INCORPOREE  -.—  Vidr  Dommages 

COMPARUTION  D'UN  DEFENDEUR.  Un  Défendeur  désigné 
dans  le  bref  comme  résidant  dans  le  Haut  Ca- 
nada, et  tiiii  n'est  pas  assigné,  peut  comparaître, 
lors  du  rapjiort  du  bref,  et  produire  une  excei> 
tion  à  la  forme  se  plaignant  du  défaut  d'assigna- 
tion, et  cette  comi)ariition  et  l'exception  à  la 
forme  ne  seront  pas  rejetées  du  dossier,  sur  mo- 
tion du  Demandeur  qui  soutient  qu'elles  sont 
prématurées,  vu  (jue  l'assignation  du  Défendeur 
absent  n'avait  [)as  encore  eu  lieu.  Whitwij  vs. 
Dwin'nuj  et  al.,  et  Midlioliurd  et  al.,  tiers-saisis. 
C.  S.,  Montréal,  IS  septembre,  ISOl,  Smitli,  J. 74 

COMPENSATION.  Un  associé  no  peut  olfrir  en  comiiensation  une 

dette  de  la  société  dont  il  est  membre 334 

/'  : — Vide  LoiACiE. 

COMPÉTENCE.  Dans  le  cas  où  la  vente  de  marchandises  est  faite 
dans  un  district  et  la  livraison  dans  un  autre, 
l'acheteur  ne  peut  être  poursuivi  dans  le  dis- 
trict où  la  vente  a  eu  lieu,  s'il  n'y  a  pas  son  do- 
micile et  si  l'action  ne  lui  a  i)as  été  signifiée  là 

jiersonnelloment 208 

"  En  matière  purement  personnelle,  le  Défendeur 
peut  être  assigné  devant  le  tribunal  du  lieu  où 
le  droit  d'action  a  pris  naissance.  Le  droit  d'ac- 
tion jirend  naissance  au  lieu  où  le  contrat  est 
passé,  (piaiid  l'obligation  procède  d'un  contrat, 
quel  (pie  soit  le  lieu  du  paiement.  Jackson  et  al., 
vs.  Coxirorlhi/  et  al.  C.  S.,  Québec,  14  mai  1862. 
TaKclinrau, ./.  V.  art.  34  C.  P.  C 111 

CONNAISSE.MENT.    Mdr  Assurance  Maritime. 

CONSEIL  PRIVE.  Par  la  s.  17  du  cli.  41  des  Statuts  Impériaux 
de  1833, 3  et  4  Ouillaumo  4,  intitulé  ;  "  Acte  pour 
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la  iiuillimr  (idiiihilslration  de  la  junlice  flans  le 
Con.ieil  l'riré  de  Sa  Majesti',  U  est  (K'rrétô  i]ii'il 
sei'îi  luisiblt'  au  couiitt''  judiciaire  du  Conseil 
l'riv^i  de  référer  t(jiites  matii-res,  pour  ((D'elles 
soient  exaniiiiét'S  et  qu'il  en  soit  l'ait  rapport,  an 
Kéiristraire  du  Conseil  P  vé  nommé  sons  ce 
statut,  ou  à  toutes  autres  persciuies  ou  per- 
sonnes qui  seraient  nommées  par  Sa  ^hijeste  ou 
Conseil  ou  par  le  dit  comité  judiciaire,  de  la 
même  manière  (^t  pour  les  mêmes  tins  ([U((  des 
matières  sont  référées  par  la  Cour  de  ('luux'elle- 
rie  au  maître  de  la  dite  cour,  et  que,  ))our  les 
lins  de  cet  acte,  le  dit  Ké^iistraire  et  les  dites 
personne  ou  personnes  (pii  seraient  ainsi  nom- 
mées auront  les  mêmes  jiouvoirs  et  autorités  qui 
a])jiartiennent  maintenant  à  un  Maître  eu  Chan- 
cellerie. Sous  ces  dispcjsitious,  le  comité  judi- 
ciaire du  Conseil  l*rivé  a  référé'  à  une  personne 
résidant  en  Auîzleterre  spécialement  nommée  par 
lui  un  appel  d'un  jujiement  de  la  Cour  d'Ajipel 
du  Bas-Canada  (jui  lui  était  soumis,  et  a  cliarj.'é 
cette  jiersonne  de  constater  les  droits  des  |.ar- 
ties  dans  une  société  commei'ciale,  iiui  faisait  af- 
faires en  Angleterre  et  eu  <'anadii,  l'autorisant 
à  se  substituer  une  autre  personne  en  Canadii, 
pour  y  faire  les  eomi)tes  et  lui  faire  rapport,  et 
Il  ordonné  (|ue  tous  les  livres,  comptes,  pajiiers 
et  écrits  eu  Canada  de  !as(jciété  ou  des  associés, 
et  tous  les  livres,  comptes,  pa[)iers  et  écrits  eu 
Canada  produits  j)ar  aucune  des  parties  dans  la 
cause  ou  dans  toute  autre  cause  dans  la  cdur  de 
prem  ière  instance  ou  dans  la  (  our  d'Ajtpel  du  Bas- 
Canada  fussent,  à  la  demande  de  l'une  ou  l'au- 
tre des  iiarties,  produits  et  délivrés  jiar  U's  olli- 
ciers  qu'il  appartient  des  dites  cours  respectives, 
aux  dites  parties  ou  îl  leurs  a'zeuts  pour  les  fins 
de  la  dite  encpiête,  et  il  a  ordonné  à  cette  fin 
aux  dites  cours  de  doum-r,  de  temps  ù  autre, 
tous  ordres  qui  pourraient  être  recpiis  iTelles 
par  les  parties  (^t  (jui  seraient  nécessaires,  et  il 
a  aussi  ordonné  à  la  cour  de  preunère  iustanc(^ 
de  donner  tous  ordres  recpiis  pour  la  ganU-,  con- 
servation ou  placement  diîs  choses  et  deniers 
saisis  dans  la  cause  et  entre  les  mains  des  tiers- 
saisis,  et  il  a  ordonné  si  cette  porsoinu;  de  lui 
faire  rapport  en  tout,  et  a  suspend''  la  décision 
de  l'appel  jusqu'après  ce  rapport.  J[titehiv.soii  et 

(iUle^}in-  et  al.  Conseil  l'ri\e,  Ki  lévrier  18:5S (jj 

CON.SEIL  rRlVK— r?(/«'  Ai'i'M.  McoNsiciL  l'iuvK 
CONSICNATK  »N.  Les  deniers  consignés  en  cour  par  un  tiers-saisi, 
ne  peuvent,  après  ([u'il  a  été  décidé  à  qui  ils  ap- 
])artieuneut,  être  retirés  sur  nu)tiou,  par  celui 
qui  y  a  droit,  sans  qu'avis  ne  soit  donné;  à 
toutes  les  [larties  dans  la  cause,  et  à  dt^s  inter- 
venants (|ui  émettent  des  droits  sur  ces  deniers 
dout  les  prétentions  ne  sont  pas  encore  déci- 
tiées.  GUli s))ie  et  al.,  vs.  Sprai/;/  et  al.,  et  Meflill 
tu  al.,  (rarnishees,  et  Hnli'hh/mti  étal.,  Interveu- 
ing  parties.  C.  S.,  Montréal,  is  juin  1855,  lion;  n^ 

./.  ni  C.,et   VanjMuDii,  .1 '. (i!t 

♦•  ; — Vide  CiKDlTIKK  l'L   rKlBUXAL. 
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CONSTITUTION   J)E   NorVEAU   PROCUREUR  :-T'iWt'  Proci'- 

Ki:un  tid  liti  m 
CONSTRUCTEUR  -.—  Vv!,  I'hivii.w^k. 

CONSTRUCTION  DES  E(rLISES.  Colui  qui  est  m' dans  la  religion 
(•atlidlii^ne  ne  pont  fo  soustraire  aux  oblijiations 
iinpiist'es  jiour  lu  construction  d'une  église,  par 
le  fait  qu'il  aurait  cessé  de  pratiquer  sa  religion 

et  suivi  un  culte  différent 337 

DES  EGLISES.  La  Cair  de  Circuit  ne  doit  pas 
prendre  connaissance  des  nullités  d'un  rôle  do 
cotisation  pour  la  construction  d'une  église  ré- 
sultant de  l'omission  de  contribuables  en  icelui  ; 
elle  doit  rendre  jugement  contre  les  contribua- 
bles suivant  cet  acte  de  cotisation  dûment  ho- 
mologué       3ô!) 

"  DKS  E(;LISES.  Un  catholique  qui  se  fait  j)rotes- 

tant,   ne  peut  être  cotisé  pour  la  construction 

d'une  église   catliolitiue lîOô 

CONTESTATION  Di;  COLI.OCATIOX.  L'opposant  qui  conteste  la 
collocation  n'e.-t  pa-^  tenu  d'alléguer  sa  propre 

créance  dans  celte  contestation 307 

CONTRAINTE  PAR  COlil'S  :-IÏ//,  (  Jardikn-. 

PAR  (  'ORPS  :—  r»/,  MÉi-Ris  me  cour. 
COURONNE  -.—  Vulc  Lor.uJi:. 

l'URATKUR  A  UNE  SUBSTITUTION.    Le  curateur  il  une  substi- 
tution,   qui,  en   cette  qualité,  rec/oit  des  deniers 
appartenant  à   la  substitution  et  aussi  des  de- 
nieis  formant  partie  des  revenus  de  lii  suhstitu- 
tioii.  et  appartenant  au  grevé  actuel,  ne  sera  i)as 
tenu,  dans    une  action  en  reddition  de  compte 
par  le  grevé  pour  lui   faire   rendre  compte  de 
tous  les  deniers  par  lui  ainsi  reçus,  condamné  à 
rendre  compte  des  deiuers  ai^partenant  au  grevé 
en  i>roj)re,  le  recours  du  grevé  pour  ces  deniers 
étant  contre   le   curateur    personnellement,  et 
l'action  étant  intentée  contre  le  curateur  ès-qua- 
lité,  et  les  it-niers  apiiartenant  à  la  sulistitution 
devant  seuls  être   considérés  comme  reçus  par 
lui  en  sa  qualité.  Le  curateur  à  une  substitution 
qui    reçoit  de-  deniers  en  cette  qualité,  a  six 
mois  pour  en  faire  le  i)lacement,  et,  s'il  ne  fait 
jias  ce,  placement  dans  les  six  mois,  il  en  doit 
ensuite  l'intérêt  :  nniis,  si,  en  les  recevant,  ilem- 
ploie  ces  deniers  à  son  usage  jjersonnel,  il  en 
doit  de  stute    l'intérêt.  Le  curateur  qui   reçoit 
des  deniers  appartenant  à  la  substitution,  et  qui 
les  dépiisede  suite  dans  une  baïKpie,  au  crédit 
de  son  compte  i)er.sonnel,  et  les  retire  ensuite, 
de  jour  en  jour,  par  des  chèques  |x^.rsonnels,  est 
présumé  avoir  employé,  le  montant  reçu  à  son 
usage   ])ersonn(d,  et  il  doit  en  payer  l'intérêt, 
surtout   le    montant,  du  moment  oi'i  il  a  ainsi 
commencé  à  le  retirer  de  la  banque,  à  moins 
qu'il  ne  montre  <pie  les  deniers  (pi'ilaainsi  reti- 
rés sur  ses  chèques  personnels  ont  été  employés 
])our  les  lins   de   la   substitution,  l'our  établir 
qu'il   s'est  ainsi  servi  «hs  deniers  par  lui  reçus, 
son  compte  de  lian(|ue  peut  être  examiné.   La 
pieuvi!   (|ui  est  sullisante  pour  satisfaire  un  in- 
dividu, doit  l'être  pour  sati.sf.nre  la  cour.  On  en- 
tenil    par  preuve  sntlisant<»  c(dle  qui   satisfait 


518 


TA15LE    ALPH.\]ÎÉTTQUE    DES   MATikUES. 


hors  de  doute  un  esprit  sans  préjugé.  Le  cura- 
teur (jui  a  en  mains  des  deniers  appartenant  à 
une  substitution  ne  peut,  pour  en  faire  le  place- 
ment se  transporter  à  lui  comme  curateur,  par 
l'entremise  d'un  prête-nom,  une  ('réance  qui  lui 
est  due  personnellement,  un  tel  transjjort  étant 
illégal,  el  le  curateur  ne  se  trouve  pas  déchargé 
de  payer  les  intérêts  sur  la  somme  qu'il  prétend 
av(jir  ainsi  placée;  et  il  doit  être  condamné  à 
payer  ces  intérêts  «luoique  ce  transport  ne  soit 
pas  annulé  dans  une  poursuite  où  toutes  les  par- 
ties au  transport  seraient  appelées.  Kègle  géné- 
rale, un  tel  transport  ne  jxjut  être  annulé,  sans 
que  toutes  les  parties  ù  ce  transport  soient  en 
cause,  mais  (judiqu'il  ne  soit  pas  ainsi  annulé, 
il  ne  sera  ))as  permis  au  curateur  de  l'invoquer 
])uur  se  décharger  des  intérêts.  McKeiizic  et 
TanloTfil.  B.  K.,  Montréal,  9  mars  1865,  Duvai,, 
.T.-ên-C,  Avi.wix,  .1.,  Mkkkdith,  J.,  Diuimmond. 
,1.,  et  ('.  MoNDKi.ET,  .7.,  confirmant  le  jugement  de 
C.  8.,  ]\Iontréal,  25  février  18()2,  IMoxk,  .1.,  (juant 
à  la  légalité  de  la  preuve  faite  par  l'examen  du 
com])to  de  banque,  et  confirmant  le  jugement 
de  C.  S.,  Montréal,  du  31  octobre  1862,  Moxk,  .1., 
quant  aux  deniers  reçus  par  le  curateur  et  ap- 
Ijartenant  au  grevé  persomielloment,  et  le  ren- 
versant quant  aux  intérêts  depuis  remi)loi  des 
deniers  de  la  substitution  à  son  usage  person- 
nel. Le  juge  MoxDKi.KT  était  d'opinion  (jue  la 
j)reuve  n'était  pas  suffisante  pour  constater  (jue 
le  curateur  avait  employé  les  fonds  à  son  usage 

personnel 46  et  47 

A  SUBSTITUTION  -.—  Vkh  Preuvic. 


%'U 


\\    I 


D 

PÊCLARATION.  La  demande  de  condamnation  an  paiement 
d'une  somme  do  deniers  dans  une  déclaration, 
doit  mentionner  la  somn»;  eu  lettres  et  non  en 
chiffres  ;  et,  si  elle  est  en  chiffres,  la  demande 
sera  renvoyée  sur  exception  il  la  forme,  llircl 
vs.  J'oinsoti.  C.  C,  Arthabaskavilli',  11  novem- 
bre 1861,SrrAin-,  ,1.  V.  art.  50  C.  V.  C 108 

"  : — ^'i<h    PUOCKDIUE. 

DECRET.  La  vente,  faite  par  le  shérifd'un  district  d'un  immeuble 
situé  dars  un  autre  district,  est  nulle.  Le  décret  peut 
être  attaqué  iK)iir  fraude,   sans  que  toutes  les  parties 

soient  en  cause '^'^(] 

"        : — Ville  Bkki"  dk  l'ossi.ssiox. 
DELEGATION.  Pour  rendre  une  délégation  parfaite  il  suffit  (|ue 
la  volonté  du  créancier  d'accepter  le    nouveau 

débiteur  apparaisse  de  (juoique  manière 370 

DEMANDE  INCIDENTE: —  \'l<li  Acnox  kn  sécauation  m;  coites. 

DEPENS.  Des  débiteurs  Sdlidaires  ne  sont  pas  responsaldes  des 

dépens    occasionnés    par  l'un  d'eux,    en    faisant  un 

lîlaidoyor  mal  fondé 3^8 

"  L'avocat  qui  est  partie  da)is  une  cause  et  qui  conduit  sa 

propre  cause  n'a  pas  droit  aux  honoraires  auquel  il 
aurait  droit  s'il  conduisait  la  cause  d'un  autre,  (hii/;/ 
vs.  Ff.rijiixiiii.  C.  B.  R.  en  appel,  Québec,  7  mai  1861, 
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L.VFOXTAINE  ,1.  (Ml  (,'.,   AviAVlN  J.,    DuVAI,  .!.,    .MlJIîKJ)!'!'!! 

J.,  (dissident;  ci  Mondki-kt  J.,  (dissident) 84 

DEPENS.  Le  coût  des  cojiii's  d'anciens  plans  prodnits  dans  une 
cause,  sans  l'ordre  de  la  Cour,  par  l'une  des  parties,  au 
Soutien  de  ses  iiictentions,  sera  entré  en  taxe.  Brown 
vs.  (Juqii,  C.  S.,  (iuébec,  5   avril,  1802,  Tasciierkau  J. 

V.  art.  479  V.  I'.  C lOn 

"  Le  vendeur  qui  rrclame  le  jtrix  de  vente  d'un  immeuble 
hypothéqua''  seia  condanmé  à  payer  les  frais  de  l'action 
au  Défondeur  (lui  iilaide  crainte  de  trouble !)2C 

"  : — l'itZf  AmENDEMI  NT. 

"  "      CArTI0N'Ni;\1HN'T. 

"  "      PÉHEMI'TID.V  n'iN'STANCE. 

DEPOT: — Vide  CiuKi'FiER  Df  triuunai.. 

"        EN  COUR  :—  Vid<  (  'oxsKiNATiON. 
DIFFAMATION  ■.—  Vide  Pi.aidoveks. 
DISTRIBUTION  DES  DENIERS  PRELEVES  EN  JUSTICE:  — 

VideTiXRiv  nu  iiiotonotaire. 
DOjMjMAOE.  Dans  une  action  en  dommage  contre  une  com])agnio 
de  chemin  de  fer  parce  qu'elle  aurait  refusé  d'enre- 
gistrer un  transport  d'actions,  la  mesure  des  dom- 
mages est  la  diitférence  entre  la  valeur  des  actions 
au  temps  du  refus  et  leur  valeur  au  temps  de  l'on- 

rogistrement  du  transport 247 

"  : — Vide  Action  rv  dénonciation  de  nouvei-  œuvre. 

"  ■'      IN8AIS1>.^  vmuTÉ. 

"  "      RESI'ON>AItIHTÉ. 

DONATION.  La  clause,  pur  laquelle  un  donataire  s'oblige  à  payer 
au  donateui  une  somme  déterminée,  en  sus  des 
charges  de  la  donation,  pour  le  cas  où  il  vendrait 
l'immeuble  donné  à  des  étrangers,  doit  être  exé- 
cutée à  laloure ?M) 

DROIT  D'ACTION:— UiV?<;  Compétence. 


E 


lOS 


sno 


.S70 


ÉCRITS  AUTHENTIQUES.  La  copie  d'un  acte  notarié  enregistré 
certifiée  par  le  ic'gistrateur  seulement  n'est  pas  authen- 
tique et  ne  fait  preuve  que  de  l'enregistrement  de 
l'acte.  .S'(»i;),<!0)(    vs.   Wiar,  C.  K.  R.  jMontréal,  5  seji- 

temhre,  18()1,  ojiinicm  de  C.  Monoelet,  .1 43 

"  AUTHENTIQUES.  Une  copie  certifiée  de  la  délibération 
du  Conseil  d'un  Séminaire  incorporé,  est  autlientique. 
Bihdinu  vs.  Jj  mroin,  C.  B.  R.  Qnéliec,  14  décembre, 
18()1,  Laix)ntai\i:,  .1.  en  C,  Avi.wix  J.,  DuvAi.  J.,  Me- 

REDITII  .F.  et  MoNOELET  J 3.') 

ENQITÊTE.  Le  fait  ((u'un  t'  noin  a  violé  l'ordre  du  tribunal  de  se 

retirer  ]HmdaTu  :  omiuéte  n'exclut  pas  son  témoignage    355 

ENRECUSTREMENT.  L'eincgistrement  d'un  jugement  fait  sur  un 
immeul)le  qui  a  appartenu  au  débiteur  condamné  est 
sans  effet  contre  l'acquéreur  ([ui  en  est  en  possession 
en  vertu  d'un  titre  antérieur  à  la  date  du  jugement, 
(luoique  son  titre  ne  soit  pas  enregistré.  Gamble,  re- 
([uérant  ratification  de  titre,  C.  S.  Montréal,  31  mai, 
ISfil,  MoxK  .1.    V.  art.  2098  C.  C 132 

ENREGISTREMENT.  Il  n'est  pas  nécessaire  d'enregistrer  une 

donation  dont  les  charges  égalent  les  choses  données.    368 

EXCEPTION  A  LA  F0R:ME  :-FWf  Déclaration. 

EXECUTION  DE  JUGEMENT.  Un  jugement,  rendu  contre  l'ac 
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qnt'reiir  d'iin  iinmniible  liypotlu'(]m',  no  sera  oxt'cutt' 
que  liirs(iuo  le  voiideiir  aura  Inuriii  un  cautionneniciit 
EXHIBTTS  -.—  n'I,  Dki'ens. 


3-2-_' 


1 


FAJÎRIQUE.  Les  fahri(|ues  doivent pdursnivrc  sous  lonr  nom  i-ov- 

poratif -";"» 

FACTEUR.  La  l'oniniission  cliarjrt'e  par  un  lai-tonr  peut  servir  à 
établir  (pril  a  fiaranti  le  iirix  de  vente, si  cette  eoui- 
mission  est  celle  (pii  est  ordinairottiont  charjiée -40 

"  : — r/(//'  VlCNlK  PAU  l'N   AliKNT  ol'  l'ACTKlU. 

FEAOIE  MARIEE: — Viiir  Rki-kisks  matiumoxiai.ics  dk  la  iemmk. 

SEPAREE  DE   BIENS.    La   femme   séparée   de  biens 

peut  valablement  faire  un  billet  promissoire,  il 

I  rordre  de  soniniari,  jxiur  des  choses  nécessaires 

à  elle  et  à  sa  famille.    ('Iiolct  vs.  Diiplm^^in  rt  rir. 

C.  y.,  IMontréal,  28  février  1862,  lÎAnciLKv,  J 44 

'•              "       DE  BIENS  :  —  r(V?('  Auïoiusation  maiutai.k. 
FOLLE  ENCHERE.   La  vente  d'un  bateau  enregistré  sera  ordon- 
née si  Facquéreur  n'en  ]iaie  pas  le  prix 471 

"  : — r/(/('  Aitokisation  makitai.i;. 

FRAIS:— T'/V^  Déi'kns. 

"       : — Mile  Pdrkmi'tion  u'instaxce. 
FRAUDE: — i'idi  Oi-i'osmoN  kn  sors  urdrk. 

o 

GARANTIE.  L'acquéreur  condamné  à  délaisser  un  héritage  sur 
une  action  en  déclaration  d'hypothè(pie  a  son  ac- 
tion en  indemnité  du  moment  (pi'il  a  délaissé, 
lors  même  (jue  l'héritage  ne  serait  pas  saisi  et  qu'il 
n'aurait  pas  mis  ses  garants  en  caiise  sur  la  de- 

nninde  principale li'>l 

"  T>e  locateur,  poursuivi  par  son  locataire  pour  des 
dommages  résultant  de  la  démolition  et  recons- 
truction d'un  mur  mitoyen,  faites  jiar  le  voisin, 
n'a  pas  d'action  en  garantie  contre  ce  dernier '2'''2 

CiARDIEN.  TiO  gardieri,  tpii  ne  représente  pas  les  effets  saisis  dont 
il  sVst  chargé,  doit,  pour  se  libérei  par  le  paiement 
de  la  valeur  de  ces  effets,  et  éviter  la  t'ondam  nation 
au  paiement  du  montant  dû  au  saisissant  faire 
lui-même  la  jireuve  de  la  valeur  de  ces  etlets;  et 
s'il  ne  fait  cette  preuve,  et  (|ue  le  créancier  la  fasse 
il  jiourra  se  libérer  en  i)ayaiit  la  valeur  constatée 
par  cette  iireuve.  quoiqu'elle  ne  soit  faite  que  d'une 
manière  générale.  //iij<jiiis  et  <tl.,  vs.   Jioliilhinl,  ('. 

B.  R.  en  api)el,  Montréal,  2  décembre  ISiil,  LaFon- 
TAiNi:,  juge  en  chef,  Avi.win,  juge,  Duvai,,  juge, 
I\lKui:nrrir,  juge  et  Mondki.ht,  juge,  V.    art.  597 

C.  P.  (• ." 114 

GREFFIER  DU  TRIBUNAL.  Le  greflier  d'un  tribunal  est  tenu 

de  ri'niettr(>.  il  son  successeur  en  (jllice  les  deniers 
<|ui  lui  ont  été  déjiosés  dans  une  cause,  et,  s'il  ne 
le  fait  pas,  on  doit  procéder  par  règle  c:intre  lui, 
devant  le  tribunal  où  le  dépôt  a  été  fait,  mais  on 
ne  pont  le  poursuivre  devant  un  autre  trilmnal 
l)our  recouvrer  le  montant  déjiosé,  quaml  même  ce 
ilernier  tribunal  serait  compétent  (punit  au  mon- 
tant réclamé.  (Méri::i  vs.  Coiran,  C.   15.  K.  JMont- 
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iviil, .")  septciiiln-o  18(;i,  LaFont.mm:,  jutre  en  chef, 
(dissidciiti  Avi.wiN.  jn^'o,  (dissidont) 'l>rv.\i.,  jutro, 
^Ikimcditii,  jii-e  et  ^NiosDKi.v.T,  jiiuo,  CnnihiiiMiit  le 
jn^'tMncMit  de  la  C.  S.  do  SluTlirooke,  Mcl'nHi',  juirt', 
»  A'.  ./.  /■'.  (i.,  p.  4!t4.)  Le  <:n'lli('r  (|ui  sur  l'urdin/do 
la  rnnr  dont  il  ost  1(>  irivllior  |iaie  des  doiii(>rs  à 
lui  dri)OS('s  est  d('cliai-,t:i''  .le  toute  rcspon-ahilité, 
ipiaud  iiièiuc.  Tordro  serait  iiltVal.  (Uiiinioii  de 
Mkuicditu,  jnue,  dans  la  niênie  caiiiio.) 492 

H 

IK'NOUAIRKS:— 17</,  Ai-pi:i,. 

"       AVOCAIS. 

IIVrOTIIKQT'E        •'     Knukc.isthkmknt. 

I 

îv  .^i**^^^'->  TAI'PKRIS  ■.—  V;,Jc  PorusriTK  iv  forma  i-aimm  uis. 

I-N>ALSISSAr>IIJTi;.  Une  somme  d'arL^ent,  ac rdée  eoiiime  répa- 

^,.  ,^  ^^,               ration  civile  d'un  tc.rt  iiersonnel.  e-^t  insaisissable.     ?ÛA 
INKRIPTION  J)K  FAUX.  Le  fait  que  de^  c.pies  de  ju-en.ent 
auraient  été  <'ertiliées  par  Tavocat.  au  lieu  de  l'être 
l)ar  le  protonolaire   ned<inne  pas  lieu  à  l'inscrip- 
tion de  l'au.v ,",•'';'! 

I.N'^CRII'ÏION  DE  l'Al'X.  Si  dans  la  copie  d'un  ju.ireVnën't  oii  fait 
des  erreurs,  il  y  a  lieu  à  l'inscription  de  faux  iMur 

lescorrijrer ;!(I0 

T\STITrri<:UR  ■.-Vi,h-  .Maiikk  n'Kro,..:. 

IN  1  KRKT.  L'intérêt  sur  un  l)illet  proniissoire  pavable  à  demande 
oourtA  compter  de  la  date  du  lullèt.  I),  ('lianlnl  vs. 
l'oiiinir'ilh.  C.  ('.  Montréal,  l."i  mai  IHiO,  :\Ionk,  iuye. 

V.  art.  1  OC)!)  et  1077  V.V '. .' i;î7 

I/(>bli<jation  de  paycrune  sommed'ar<.MMit  à  nneéiio(|ue 
déterminée  sans    intérêt  jusqu'alors  imjiliipie   l'obli- 

jratiou  de  payer  l'intérêt  ensuite •_>7<1 

: — T'/V/c  CriiATKiu  A  t'Ni:  srnsrnTTEov. 
INTERVENTION  -.-Vvh   Vkn tk  i.k  cri;  xnci:. 
IN  V1':NT.AIRK  :-  [•/,/,.  SiœicssioN-. 
I.  O.    I'.  Se  néirocie  comme  un  billet  au  ixirteur ?,H\ 

J 

.11  GE.MKNT,  Les  ju,i:ements  peuvent-être  corrigés  sur  inscription 
(le  faux.  Les  copit's  de  juu'ement  doi\ent-être 
siunées  |)ar  le  protouotairo'et   non  par  les   procu- 

„         ,  '■<'■"'■« nno 

Les  .piu'es,  en  rendant  juuement.  doivent  donner 
leurs  raisons  pul)liquemeut,  et,  s'ils  n'en  donnent 
pas  ainsi,  ils  ne  doivt^it  pas  (Misuile  en  l'aire  pour 
inllueiu'er  la  décision  dn  trilmnal  d'appel.  {I!i;,iri, 

\s.<;iiiji/,  Conseil  l'rive,  L5  février,  bS(;4)  l'I 

Le  trihuiuil  a  nécessairement  le  droit  comnui  le  pou- 
voir de  faire  enre.iristrer  ses  ju.ixements  tels  cpi'il  les 
rend,  et,  peut-être,  après  le'ju;.:ement  rendu,  mais 
^  non  entré  au  rejzistre,  les   <'onrs  ont-elles  pris  sur 

elles  (lo  corriirer  et  rectili(>rdes  ju;/enu>nts  <puint  à 
de  sim|)les  et  peu  importantes"  erreurs  diM'alcul 
mais  <>ela  nejustilie  pas  le  i.rocédé,  car  une  fois 
le  (/(V/i(m  dnjujiement  mis  an  <:n'ire,  il  n'est  jilus 
au  pouvoir  d'une  cour  d'y  toucher:  si  elle  le  pouvait 
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sur  un  iMiiiU,ollo  lo  pou  mai  t.  sur  un  nntn\  lliloilKut 
vs.  l.ifn(iii;oiK,(\  H.  R.  liurluio,  14  (U'-ciunlinf,  I.SUI, 

(ipilliliU  llo  MoNDKI.KT,  .T "'8 

"  : — ]'i(lt  1'',nri;<iistrkmi:nt 

"  : — yidi   l'ilOCÉDlUlC. 

.H:<;KMKXT  en  VACANCK  :— IV^/t  ruoTONoTAini:. 
.II'liKMKNT  FINAL  :- 17»/ ■  Aitki,  a  Sa  Ma.ikstk. 
.U'dKMKNT  INTERLOCUTOIRE  :— T/Wc  Ai-i-ki,. 

'■  •'  •.—  Vide  AiTEi-  A  Sa  Majkstk. 
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LE(.i."       -   T''(/''  IvlCNONCI  ATION  A  SrCCKSSION. 

LE'l'T'   ,  ■    l'ATENTES  ■.—  Vidr  I'.ukviot  d'invkntiox. 
UlU'.l.l.r;     -l'/f/c  Action  i'oth  i.iiuci.i.i:. 

-]'/(/(    l'i.AlOOVlOUS. 

l'N   :  (7'/(' lîuici'  i)K  POSSESSION. 

l.i>  locatiiiiv.  (l'une  terre  îi])|)artenant  si  la  oonronnc  ([ui 
n'en  olitient  lii  possession  (pi'après  lo  temps  l-i.\é  an 
iiail,  iitnit,  dans  une  jjonrsuito  pour  loyers  intentée 
contre  lui  i)ar  la  eouronnc,  deuiaiul'n*  par  exeoption, 
à  déduire  de  la  demande  un  montant  éjral  à.  la  perte 
souil'erte  et  aux  doniuiaires  éprouvés  par  lui  en  raison 
de  ce  (ju(\  cette  terie  ne  lui  a  pas  été  livrée  au  t(Mnps 
convenu.  llil/<<in  vs.  /,<(  I\dnr,('.  I?.  R.  en  ai)])ol,  Qué- 
bec lo  juin,  lS(il,  Laiontaink,  J.-en-C,  Avi.win,  .T.,  Dr- 
VAi.,  .1.,  .Mi;ui:i)rrn,  .1.,  MoNDKi.Ér,  .1.  V.  art.  1188  ('.  ('.. 
LOIA'H;  de  service  -.—  Vidr  commis, 

M 

MAI  ;!ÎF,  D'ECOLE.  Par  la  s.  21  du  cli.  27  des  Statuts  du  Canada 
de  1S4G,  9  ^^,  il  est  décrété  "qu'il  sera  du  devoir  des 
coniinissaires  d'écoles  dans  cluKiue  inunici]ialité  de 
nommer  et  en<ïaj:er  de  temps  à  autre  des  maîtres  ou 
maîtresses  d'écoles  suHisamment  qualiiiés  pour  on- 
sei.u!npr  dans  les  écoles  sous  leur  contrôle,  et  de  les  dé- 
placer pour  cause  d'incapacité,de  néi:li<rence  à  remplir 
lidèlement  leurs  devoirs,  d'insubordination,  d'inctm- 
iluite  ou  d'imnuiralité,  après  mûre  délil)ération  d'une 
assemblée  des  commissaires  convfxiuée  spécialement 
à  cet  ellét."  -luiré,  sous  ces  dispositions,  f[ue  des  com- 
missaires d'école  (pli, sans  raison,  renvoient  un  maître 
d'école  avant  la  (in  d(*  son  enjrairement,  et  qui,  pendant 
(pi'il  est  à  faire  l'école,  <^nlèvent  les  meubles  et  cllets 
et  les  transimrtent  dans  une  autn^  maison,  et  qui,  à 
mie  deinaude  en  dommaj^'e  par  le  maître  d'éc(ple, 
plaident  (pi'ils  l'ont  renvoyé  jionr  incapacité,  intem- 
pérance et  brutalité  envers  les  enfants,  et  ne  font  au- 
cune preuve  de  ces  allégations  seront  condamnés  à 
payer  au  Demandeur  des  dommai^es  jilus  considéra- 
bles (dans  l'(>s|)èce  $120)  (jue  s'il  n'y  avait  en  dans  la 
cause  (|ue  la  (piestion  de  sav(iir  si  les  coinnùssaires 
pouvaient  le  renvoyer  sans  raisons.  Gavdry  vs.  Mnr- 
cnttr  rt  al.,  C.  S.  t^iébec,  1  oct(nbre,  ISfil,  St'uart  .1.  V. 
art.  L'OL'fi  S.  1{.  (l 

M  A  N  DAT  :—  J 'idr  A  vocats. 

"  "         RkDIUTIOV  1)K  (^OMl'TK. 

>L\RCHANDE  l'UP.LKil'i:  :-T7(/c  AiTORisAiion  makitale. 
MEPRIS  DK  COUR.  On  doit  donner  avis  an  témoin  (pii  a  fait  dé- 
faut de  comparaître  en  réponse  à  nn  snbpnna  d'une 
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demande  d'une  rè<:lo  contre  Ini  pnnr  nu'pris  do  conr, 
et  la  si.L'uilicatidn  de  lii  rî'^]o  ne  snilit  pas.  Jioi/  vh. 
JiifiiKlr^  H  L'ifrriiirvr  ilil  (.'(ii/ikdi  mis  en  cause  ('.  S. 
Montrcal,  31  nnii,  18(11,  Monk  .1.   V.,  art.  LM!)  et  781 

MTXEUK  ('OÀDIKi;rANTr'ÏVM[r^tiV.'pn,iVi^nhTi;onrs:rpn 
^,.  ....  pendant  (pi'il  faisait  comniidce 

MOI  ION  :_|7,/,    CoNSKiNATION. 

Ml'K  MJTOYKN  II  n'est  pas  dû  de  domma.iies  p(.nr  la  dcnKilition 
et  la  reconsti-uctidn  d'nn  mnr  mitoyen,  si  cetio  démo- 
lition a  étc  faite  suivant  l'usa^re  et'avi-c  soin....     L'.sl  e 


1  oo 

1  <  ■•> 

t  'J'.»j 


N 

NT  IS.AXrK  :— r/^/r  Action  kn  ni':xo\(i.\TroN  dk  noivki,  (inviti;, 

VTM  1  T'i'i^  ru    '7,'''"''*^^'''' ■""'"'''  '^>vii;itis  NAVKi  \iii,i;s. 
-M-  lAAlL.  l)  ACTK;— r/(/-'  Cuuatiuu  .\  ink  snisriri'Tiox. 
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Ol.LKJATION.  J.a  convention  (pie  la  créance,  pavalde  il  terme, 
deviendra  e.\i;.dbie  si  les  intérêts  ne  si^nt  pus  réj^nlic- 

«.DT  !..  .r„T   ':f'""'"t  payés,  doit  être  exécutée  à  la  lettre ,104 

OBLI(,ATI(.)N  î^(  )L]  DAIIIE  ■.-Vidr  I)ki.kx.s. 

Ol- 1-  UES  KI<:KLI.]';.S.  Le  défaut  dénonciation  du  cours  des  espèces 

-  ■■.,,^^  ^         oll'arle.s  entraîne  la  nullité  des  offres ;;•■•> 

()•  -iriEK  DE  LA  (•OUl{:-r;,/r(,iuK..i-iKrci.i™iuNAi,. 

UI'I'OSITIUN  :-l'/,/r  ('AVTioxxKMKxr  ex  vcmci.. 

,  A  SAISIE  D'BLMEUBLE.  Une  opposition  à  la 
saisie  d'un  iinmeuMe  ne  jieut  être  produite  dans  les 
tpunze  jours  précédents  la  vente,  même  avei-  l'au- 
torisation d'un  jui^e "iS'î 

OPPOSITION  EN  SOUS-OKDKK.  Dans  le  cas  dé  la"di"stiilHiti7,;i 
de  deniers  prclevés  en  justice,  le  créancier  d'un  créan- 
cier qui  a  cédé  sa  créance  à  un  tiers  qui  fait  une  oppo- 
sition à  lin  de  eoiuserver  basée  sur  cette  créance,  ne 
I)eMt  taire  une  opjiositionen  sou.s-ordre  à  l'eiicoiitrede 
ce  tiers,  même  en  itlIéL'uant  (pie  ce  transport  a  été  fait 
en  fraude  de  ses  droits.  Si  le  transport  vaut,  le  créan- 
cier en  sons-ordre  est  sans  droit  vis-ù-vis  du  cession- 
naire,  qui  n'est  pas  son  déliitenr,  et  si  le  transport  est 
illeirai,  le  créancier  en  sousdrdre  ne  jjcnt  être  collo- 
que vu  qu'il  a  reclamé  en  sou.s-urdre  du  cessionnaire 
qui  disparaît  i)our  faire  place  au  cédant.  TJidinpmii  et 
Minhl,  V.  K.  K.,  en  ai)pel,  Québec,  i:î  déc(>.mbre,  iStil, 
Lakoxtaixk  .1.,  en  ('.,  (dissident)  Avi.win  ,I.,  Dcvai.  ,J., 
i\ii:iii:i)mi  J.,  et  :\Ioxi)i;i.i:t  .1.  V.  art.  7,j;!  C.  1'.  (' l"n 


IM 


PEHE.MITIOX  D'INSTANCE.  Dans  un.,  .saisie-reven.lication.  si 
les  eflet.s  ieveiidi(|iiés  sont  remis  au  Deman- 
deur, (pli,  pdur  cette  raison  ne  procède  pins  sur 
sarevendicatiou,  l'iiL^aiice  sera  déclarée  péri- 
mée sans  frais.  Il  en  sera  ainsi  si  l'instance  est 
suspendue  à  la  demande  du  Déiénde,!,-,  J),  /?/,„. 


D 


ri/  \H.  (.'(ivtliin;  ('.    .S.,  :\I(,ntréal,  :U)  seiitembre 

iMil    Smith,  ,I.   V.  art.  ■llid  et  -JTS  C.  P.  (' 

INSTANCE.    Le  IVfendeur  (jui  a  fait  défaut  ne 
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•''24  l'Aiîi.K   \i.i'ii.\i!i';ri<.>ri-;  i>f.s  .M.\iii;iu:s. 

jKMit   se  l'iiirc  relever  du  «l^'l'aiil  iHUir  f'airo  péri- 

iiiei'  l'iii>t;iii('i' •')34 

PI.AFIiOYI'llkS.  I»!iiis  uiH'  a(ti<iii  en  (liiiiiiii:i;.'('S  jiniir  "litliiiiiiitinii, 
lo  l)eleii(leiir  n'ol  pus  ti-iiii  d'adiiietire  les  pro- 
pd.s  didaiiiatdires  c|iri)ii  lui  reprnelK^  ))(inr  pou- 
voir plaider  jn.stitieiitiuii.  Sans  adnicttro  eos 
propos,  il  pont  dire  i|iie  les  pamles  (iii'il  a  pro- 
noncées ('laient  ju-tiiiées  jiar  les  circonstances 
i|n"d  e.\pii<pu'.  t'n  plaidoyer  ipii  (•.\pli(pie  les 
laits  snr  lescpiels  le  l»é|endenr  ap|inie  sa  d»'i'en- 
se,  n'est  ]pas  mauvais  parce  qu'il  n'é(pnva\it 
i|n'à  une  ilt'fense  en  l'ait,  et  parce  tpio  le  néfen- 
(ieur  eût  pu  faire  la  iiii''nie  |ireii\  u  avec  une  dé- 
f'eiiso  en  fait.  In  plaidoyer  n'est  pas  mauvais 
non  plu-,  iiarce  qu'il  ari-'umeute,  <iii'j;i  vs.  /'Vr- 
tinsiiii.  ( '.  li.  H,,  en  appel.  <iuélpec,  7  mai  IStil, 
liAl-'osTAiM;,  .I.-en-C.,  (ilissicnt.)  Avi.win,  .1., 
J)iv.\i.,  .!.,  (dissident)  Mi:uKinrii,  .1.,  et  Monki:- 

m:t.  .1 84 

"  In    D/l'endenr    jciursuixi   iiimme  ondos-enr  d'un 

billet  pi'iimissiiire.  ne  peut  prouver  que  l'avi.s 
de  pi'otèt  du  liillet  ne  lui  a  ])as  ctt'  rt'j.'ulière- 
ment  donne,  s'il  n'acc(im]ia;.'ne  jias  son  plai- 
doyer alItViiant  cette  irri';.'ularit<''  dans  l'avis  de 
l'atlidaN  it  repris  par  la  s.  Hl  du  i  li.  44  des  S.  du 
('.,  de  l.S-")?,  L'dV.  /,>/„  ,//(/..  et  Miilii.C.  B.  K.,(>n 
appel,  Montréal.  J  décemlire  IStll.  L.aFontaink, 
J.-en-C,  AviwiN,  .1.,  i)i  vai.  .!.,  MKiiKDirii,  .1.,  et 

:\IoM)i:i.i.r,  .1.  V.  art.  14.")  < '.  l'.C H" 

"  : —  Vhir  l'uoflCIUHi:. 

POUH.Srn'K  I\  l'OlLMA  l'An-KKI.^.  Quoiqu'une  partie  ait 
olitenu  la  ]i(MMni-sion  de  prucé'dei-  in  forma  )i(tii- 
/irris,  elle  est  néanmoins  tenue  de  jiayer  la  taxe 

imposée  par  la  loi 484 

PHATiriKXr-r/'/'  Conskii.  l'mvi:. 

PitKIiOdATIVK  DE  LA  COUIti  )NNK  :— IV'/-  Aitki.  a  Sa  Ma.itstk. 

l'RMSCltl  PTloN.  Jj'ac(piéreur  d'un  immeuMe,  qui  paie  une  partie 

d'un   douaire,  continue   cependant   à   prescrii'e 

j)our  les  autres  jiarties  après  l'ouverture  de  ce 

douaire,  ce  paiensent  n'entraine  i>as  la  prescri])- 

tion  quant  au.\  autres  donairiers  470 

"  : — ]'i<l(  Bii.i.i:r  I'komi-ssoihk. 

l'RET  ir  Al{(  rKNT  :— 1 '/Vc  l'mavi;. 

l'UKrYE.  i^a  réponse  d'une  paitie  à  des  interroiratoires  snr  faits 
et  articles  on  son  refus  de  ré[iondre  éipiivaut  à  l'éciit 
requis  dans  les  all'aires  coniMierciali's  jiour  les  statuts 

des  fraudes 2.')2 

*'  l»an^;  une  action  en  dommasres  i>onr  refus  de  prendre 
livraison  d'ellets  vendus  et  d'en  ]iayer  le  ])vix,  le  De- 
mandeur doit  ]iroduire  les  avis  de  vente  l't  d'achat  du 
courtier,  ou  faire  la  preuve  de  la  vente  ajirèsavis  don- 
né au  Délendeur  de  les  produire  s'il  les  a  en  sa  possu.— 

si  on 'M'A 

"  La  revente  d'une  (diose  aidietée  est  une  acceptation  suf- 
fisante ])onr  celui  qui  fait  cette  vente  iiour  ]><n'mettre 

la   preuvt!  testimoniale  sous  le  statut  des  fraudes .'hS5 

"  Le  paiement  d'une  S(jmme  d'arjrent  excédant  SÔO  peut 
être  pKiuvé  par  un  i-eçn  si;jné  sous  croix  en  préstMiee 

d'un  témoin 234 

'•  Les  lois  sur  la  jirenve  s'appliquent  aux  causes  pen- 
dantes ;ors(ju'elles  sont  itrouMilguées o^9 


TAItl.K    AI.I'IIAIiKIH.MK    DKS    M  ATI  KllKS. 
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l'UfclUVE.  On  peut,  iinmvi  r  un  j.n't  d'ar^'i'ut  par  la  i)r(»lii(li(iii  iriiii 
liifli't  proiuissoirc  cniisciiti  |.;ir  le  l'iMcmlcm' en  l;i\t'ur 
(lu  iH'iiiaiiiicm-,  polir  le  iiioiitant  ri'claiiic,  i|n(ii<|ii(i  le 
billet  suit  pi'i'.sciit.  /.'"'/;/  ''  '''''•  vs.  W'iutdi ,(  '.  .*<.,  Mulll- 
^''al,  l  iin\ciiil)i't'  1>»()1.  I!aim.i.i:v,  .1 7."> 

'•         : — I  /'/(  Aciios  l'inioiiu:. 
"        : — \'iil<  ('ruATKiu  A  I  ni:  si  ïimth  iujn. 
"         : — Mlle  ri.AihovKKS. 
'•         : — ]'l,lt    l'uocKin  i;i:. 
l'UlX'l  LM*  il'",.   Ia'h  (■(lU.striicti'iir.sdt'  radeaux  pcnltuit  It'.iir  priulè^'Ci 
sur  ki  radium  aprôs  qui!  ce;  duruicr  a  ('ti'  livré  ;i  un 
tiffrs-ac'iii' rt-iir ."idl 

•'  Le  fdustnutfur  n'a  jias  d"  privilt'j.'o  s'il  ne  s't-st  pas 
ciiutuiint''  aux  disiinsitiuns  cxji.'t'ant  un  procès 
vorlial  avant  Ifji-uuiincnccnit'nt  dt's  travaux  otun 
autre  apri's  (pi'iN  s  .nt  t('rinini''s i!7l 

"  Dr  \'l^NI>I'^l'i;.  l>ans  une  saisic-arirt  sons  l'artirle 
177  de  la  (uiitiniii  </.  /'rr/'/.x,  l'insolvaliililé  du  Di''- 
lendcur  i'>t  -ullisaniuitMit  ]ironvée  par  rallida\il 
du  l'emandenr,  à  moins  ipic  la  chose  ni'  soit  nit'c 
s[)('iialt'iiicnt  par  le.  J  >i''ri'nd(Mir l'(i2 

'•  Dr  \'KNDI".rR.  I,e  vendeur  à  ternie  a  le  droit  de 
saisir  la  niaridiandise  vendue  entre  les  mains  de 
son  ai'licteur  en  ilt'conliture 401 

••  mj  VEM)i:rH.  Le  vendeur  d'une  chose  à  ternu! 
a  privilcL'e  sur  le  ])roduit  de  cette  chose  entre  k's 
mains  de   l'acheteur  500 

"  DI'   N'I'^NDKrK.   Le  vendeur,  qui    poursuit  pour  lo 

prix  de  la  vente,  ])eut  demander  ipie  la  chose 
vendue  soit  mise  sous  la  main  de  la  justice  jusipi'à 
ce  qu'il  ait  ju;_'('ment  et  <pril   S((  soit  l'ait    payer  le 

prix  d'iccUe ;!(m 

i'KOCEDUlîK.  La  partie  qui  a  comparu  par  s<m  avocat  ne  peut 

l'oiiduire  sa  cause  elle-nicme ;;(j;; 

"  i^e  Défendeur,  dans  une  action  pour  résiliation 
d'une  prome.sse  de  vente,  peut  admettre  la  pro- 
messe, lie  vente  avec  des  l'onditions  ditrére.iites  de 
celles  alli\i.'uées  par  le  Demandeur  et  doit  a\-oir 
juirement  suivant  ses  admi.^sions,  <i  le  Deman- 
deur ne  l'ait  au<'une  preuve 

"  liC  Défendeur  (pli  a  plaidé  par  exception  iieut  réj)li- 
(|Uer  .^pécialcineiil  à  la  rt'jionse  spéciale  du  De- 
mandeur  

"  Le  Deinandeur,  dans  une  poursuite  contre  un  Dé- 
fendeur jionrsuivi  iieisoiiiadlemeiit,  ne  peut,  par 
•sa  réponse  à  un  plaidoyer  alljruaiit  (pie  les  ell'ets 
vendus  et  dont  le  prix  est  n'clamé  jiar  l'action  ont 
été  vendus  à  une  so/iété.  a!lé;iuer  (pie  le  Défen- 
deur est  un  des  associés 301 

"  Une  partie  ne  [XMit  par  motion  renouveler  une  de- 
mande (pli  lui  a  dt'jà  été  refusée  deux  fois o25 

"  Un  DéfeiKjeur.  (pii  est  poiirsui\  i  sur  un  Liillel  ])rn- 
missoire  et  (pii  plaide  ipi'il  a  consenti  ce  Idllet 
sans  consid(*'ration,  n'est  i)as  tenu  de  fournir  un 
attidavit  avec  son  plaidoyer 2o0 

"  : — Vide  AMKNDKMr.NT. 

"  : — Vidi-  AUTKTI.ATION  i)i:  iait. 

"  -.  —  Mdc  ASSIO NATION. 

"  : — r/'/c  CoMi'AUi  TioN  i>'i  X  Dkiknkiu  u. 

: — ]'ide  (  'oNTKSTATION  DE  COLI-UCATION. 
: —  Vidt'  Dl'X'LAKATlO.N. 
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l'IiorKDUUE:— l'û/r  lAimniii:. 

--  lV</('  MKi'iiis  iPi;  cul  it. 

—  l'if/'Ol'I'OHlI'KIN   ICN  Hnl  S  OUDUK. 

—  l/(/i     l'i.AIDOVKKH. 

—  Vidi  l'uiviLKdi;  nr  vkxiii.i  ii. 

—  11»/.    l'iliM  tUKIU  Al)  I.ITKM. 

—  \'i(lt  l'uoroNoi'Aiiti:. 

—  \'iili    lvi:i'l(l.SK  li'lN.Sl'ANCK. 

—  r/i/i  Saimi;-ai;ki':t  avant  .iidKMKNT. 


Viili     N'KMIi    |)i:  CIIKAN»'!'.. 

DKVANT  \A']  (ONSKIl.  l'IilVK 


1'/'/.      CiiNSKlI.    l'I.IVK. 


1*1\()('KS  l'Ai!  .irUY.   L'iic  iii'lioii,  iiilfiilt'o  jnir   uiw  aiiru'iv  \u 


n\ 


(•(iiiimcniiilc    cniitrc.    une   sucii'tr'   roiiiiiii^rciiilo 


liuiir  le  rt'ciii 


nii^iiu'iil  (If  sui'(liar''t'.s  tUï  l'rot,  v.nt 


îSllS('l'|)lll)l 

.iri{Y.  Une 

lion  coiMi 
.snsicniilil 
•ICirV.  Une 
iinriiiri'S  i 
pur  jiiiy 
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IMîOCl'KKl'U  Al)  LITKM.  Lursqn'uii  pmcnroiir  ((»/ /iV<  m  a  conti- 
niiô  à  iij.'ii'  i)()iir  sa  partie,  aptvs  le  jnireim'ut 
liiiul,  el  a  l'ait  (|ue|(|uos  pnicédi'H  pdiu- ((lU-,  un 
autre  pidcurcMn-  ihî  pourra,  saus  >iilistitutii)ii, 
(U'Miaiider,  pour  a-Uv  partie,  réinanatiDn  d'une 
rèyle  contre  le  |ii'nlonolaire,  pour  le  contraindre 
à  lin  payer  des  ar^i-nts  ipril  a  en  mains  à  elle 
appaitenant,  et  si  te  de  récrie  est  ainsi  émanée, 
elle  jiourra  étie  annulée  connue  irréiiulièro  û  la 
demande  du  jireiuier  iirocuienr,  (! illiKj/itcl  (tl., 


vs.  Sj 


Il  iii/i/  I 


I  iil.,  et  llulili. 


Jnliu-viMiant.  (' 


S.,  Montréal,  :!0  mais  ISiil.  Baiku-kv,  ,1 72 

"  Al)  Ml' KM  :—(•»/.   Avocat. 

"  AD  IdTKM  :— l'fW.' l'uocKiiiHi;. 

"  (rKNI'-UAL.  Le  procureur  jiéuéra!  ne  peut  se  i'airo 

rejii'ésenti'r  par  un  autre  procureur o7>S 

"  (iKNEUAL: — \'idc   Action    i;n    dknonciation    dk 

NuiVKi.  (i;i:vitK. 
l'Kol'KIK'ri''  : — 1'/'/'  Action  kn  dknonciation  dio  nouvki.  <i:i:vkk. 
l'KO'ro.NOTAIlIK.   1.0  protonotairo  n'a  sous  l'article  (i  du  tarif  de 
IStil    (textuellement  reproduit  jiar  l'art.   4  du 
tarif  de  l.s7!),)   droit  à  aucun   iKjuorairc  sur  la 
production  d'une  c(jntestation  du  certificat  du 
rejristrateur,  et  s'il  perçoit  tel  honoraire,  on  peut 
par  motion  !e  lui  faire  remettre,  Miitiua  vs.  'J'ré- 
;;i((i/(.  et  i/ (////,<  )pjiosant.  C.  S.,  <inébee,  •")    avril 
ISdL'.  Stcaht  .].,  Il'  J).  '/'.  11.  C,  p.  L'd'J,  et  I.mujbi' 
vs.  W'iiltuii.  V.  S.,  (^uélioc,  o  mai  ISili',  Stuaut,  4      *% 

"              Le  protonotaire   no  peut   rendre  juiremeiit  e: 
eauci^  dans  une  cause  entre  cominervants 
demande   n'est  [las   [lour  ell'ets  vendus  et  1. 
ou  pour  argent  prét('' 103 

"  : — rùà'  TaUIF  DU   l'UOTONOTAIRi:. 


1JE(  "KTi  :—  Vi<h  8rccKssio\. 

liKDDlTlON  DK  COMl'TE.  Le  cession naire  des  Mens  d'un  insol- 
vable, [loiir  le  bénéiice  d(^s  créanciers  de  ce  ilernier,  est 
un  maiulataire,  et  il  est  toiui  do  rendre  compte  aux 


-t- 


l'AUi.K  Ai.i'ii  \ni;i'i<;ri-;  |)i:n  maiikhix 


.)-_'7 


(■n''iin('i»'rH.  La  r^'truci'HHion  «Ioh  biciiH  A  I'iii8f)lviili:.' 
|iipiir  lin  prix  (li'trnniiK'  luiyaVilc  |piir  ternie  ik!  le  di'- 
cliai}.'''  I  an  de  celte  nlili^'aiinii  île  rendre  cutniite.  'l'ur- 
niiiii  \.s.  (htijiinnii,  ('.  S.  Mniitreal,  l!()  (petnhri',  isdl, 
ISkiitiikidi  .1 


KF.dlSTk  AIKTli:-    I  w/,  Shkkii 


it> 


ij:(ii,K  i>F,  ( orij 


\'i(ti    (  iKKii  II  U  l)L'    l'Itim  N  AI  , 


KKN(».\(lA'ri(»N  A  srccKSSIoN.  La  reiiDiieiatinii  à  la  . succès- 
sinii  luliire  lu' s'éieiid  pas  aux  le;.'H  iiarliciliierM.  Lllt^ 
ne  .s'ap|)lii|iie  pas  i\  la  ^iicce.s.sioii  nh  mliKlut ■10,"» 

!i  K 1  '(  INS !•;  :—  l 'id,  I'ik icnia  ki:. 

lîl'M'lxlSK  D'INSTANCK.  La  reprJHe  d'instance  no  peut  -o  l'aire 
par  iiMitinn,  elle  doit  He  faire  par  n'tinëto  sur  la(|iiell(^ 
!i  piiin«e  lier  cnntestalinn.  dillixiiii  il  al.  vh.  Sprinji/ ,  i 


ni,,  et  Mutin  liai.,  deiiiaiidani   à  re|irendre  rinstance^ 


Avril,  iM'd,  ll.MM.i.KV  .1. 


(;.  s.  Mtiiitr.'al, 
D'INS'I'ANl  !•;.    Le  i'e(|Uirant  dnit  d'abind   demande 
|iar  une  re(|iiète  d'ètri'  admis  partie  dans  la  cause 


I)'1NSTAN(  F, 


■l/»/i  Ai'I'i;î,  a  Sa  .MA.iiisri: 


r.i 


20J) 


IIKI'KISFS  MAl]{l.M()NL\Li;s  DF  LA  l'EM-MF.  Lareniinoe - 

mniie  en  liiens  jieiit,  avec  l'autorisatidn  de  son  mari, 
latilier,  iieiiilant  la  cuminiinautt''.  la  vente  d'un  iiii- 
ineuhle  cnii(|iiet  di'  la  cummiinantr'  laite  par  le  mari, et 
cette  ratilic.itiiiii  coii.-titne  iiiuî  renonciation  tl  l'iiyijo. 
tliè(|iie  (|n'elle  a  sur  cet  immeuble  pour  ses  repri.^  /, 
et,  en  a;jcis>aiit  ainsi,  elle  ne  ho  porte  [las  cautum,  ■  ; 
responsabk',  et  n'enciairt  pas  de  respoiisabilitt'  [lonr 
ilette,  en^iH^eiiKMit  ou  obliiiation  idiitracti's  par  son 
mari,  et  cette  renonciation  n'enfreint  pas  la  S.  ;iG  d(t 
r<  Ird.  4  \.  cil.  liO  nui  dt'crcte  ipie  "nulle  femme  ma- 
riée ne  pourra  se  porter  caution,  ni  eiicijiirir  d.  ii  s- 
ponsabilité  en  aucune  autre  (|ualité  (|ue  comme  i  mn- 
mnne  en  biens  a\i'c  son  mari,  |jour  les  dettes,  oldi;  a- 
tions  on  eiii.'a;.'einents  contractés  par  le.  mari  M\;ini 
leur  maria;.'e,  ou  pendant  la  durée  du  mariai,'e,  cl  l.ni- 
eni.'a).'t'meiits  et  nbliLratious  contractés  jiar  uiu'ftunmi 
mariée,  en  violation  lU' cettt*  ilisposition,  seront  ni iso 
liiment  nuls  et  de  nul  effet."  Si  la  femme,  en  ratiliaiit 
la  veiitf^,  s'est  aiis.-i  oblit,'ée  à  la  --'arantie  de  la  vente 
conjointement  et  solidaiieinent  avec  son  mari,  la  rali- 
licatiun  \aiit  commo  renonciation  à  ses  icprisis,  imiis 
l'obUijatioii   de  iraiiintie  est   nulle  comme  violiuil   la 


dit 


e  ori 


loiuiaiice.    JSiiiiilriii  il  rir.  \><.   McLmn,  C.   V> 


Montréal,  4  mais,  ISlil.',   Laiontaink  .1.  en  C,  A^l 


(dlSSK 


lent)  ItiVAi. 


Mi;i;i:mTii  ,1.  et  Mondi. 


ilissident. 24 


liFSPONSAr.lJ.ITF.    \a\  coiistim  teur  est  responsable  des  d 
de  la  partie  <le  la  bâtisse  l'aile  par  l'entrepreii 


I  i:i  r 


mlent 4:'l' 

•  )'/(/(    DoMMA'.KS. 


M 


\rrui:s  d  ixoi.k. 


"  "       VoITIUU'.K. 

KIVJKKES: — Vvic  Aitiox  k.\  dknomiation  uk  noivki. 


ORDKi:, 


NAVIGAP.LES.  Toute  obstruction  d'une  rivière  n;,  i- 
<;ablo  est  une  nuisance  pnbliinie.  l'n  ])aiticulier  ne 
jieut  intenter  une  ixairsuite  contre  l'auteur  de  telle 
imi.sancp,  pour  le  contraindre  à  l'enlev  i>r  ou  la  faire 
dis|)araitre  et  pour  ré^damer  des  doinmaLTes,  à  moins 
(ju'il  n'en  éprouve,  un  dumniaj.n'  spécial  cl  particulier. 
Ilriiiiii.  vs.  (iii\i;i,  <'.  B.  IL,  en  ajppel,  (.Québec,  7  mai 
18llJ,  Lai-ontaini;  J.  eu  C,  Avi.wi.n  J.  (dissident)  D\. 


' 


r)^s 


•|Alil,K    AM'Il.\liÉ'l'l(>»i;K    DKS    M  Ail  kUKS. 


iii 


'v^  I 


..( 


vAi.  .1.  uli-sidciil)  >ri;i;i:oriH  .1.  l't  ^Mondki.kt  .1.,  ('onlir-  ' 
iiiiuit  1(1  jutrciMont  (11.'  (',  S.  CJiirbcc,  du  1  l'évricr,  isiiO. 
Stuaut  .).,  j).  1.  Une  (ltMii;iiiil(i  i)iiiiv  lii  (It'iucilitidii  (ruii 
(|niu  (liiiis  iiiu' livirrt'  luni^iible  l'ait  j)iu' un  particu- 
lier de  l'aulri!  tùti''  delà  rivii'ri'  <nii  iirrtciid  t(iit' ce; 
(|uai  lui  caust^  des  douiniages,  uc  jifut  ("'tri!  aduiiso 
((u'on  étahlisisant  (|Uo  ce;  fjuai  u  Oir  ccmîstruit,  soit  eu 
(■iitifr,  sdit  en  partie,  sur  le  lit  do  la  rivière.  l'uo  tt'lle 
deuiande  doit  étic  jULiéc  suivant  l't'tat  des  lii'iix  au 
Iciiips  où  elle  cht  laite,  et  tout  cliaiiL'euu'Mt  des  li(Mix 
lait  dejinis  ne  ddit  jias  être  considéré.  La  l'acuité  de 
niuniretde  i'urtiliercontre  l'action  des  eaux  les  rivesde 
S(in  lié'ritaue,  de  i'econ(|Ut''rir  par  <!es  tra\  aux  de  cette 
sorte  ce  ipud'action  des  eaux  a  enlevé,  est  un  accessoire; 
is.sentitdtiu  droit  de  jiropriété  ;  c'est  le  droit  luiturel  de 
conservation.  Mais  l'excircico  de  ce  droit  si  incontes- 
table en  principe,  doit  être,  diins  la  praticpie,  cond)iiié 
uvec  une  condition  bien  dillicile  à  remplir,  crlle  do 
n'ui)port(M'  au  cours  des  eaux  aucun  chungeinent  pré- 
judiciable au  voisin.  L(\<  tribunaux  ont  donc  à  c(;t 
l'jiard  une  lira nde  latitude  d'apprt'ciatidii.  Il  huir  ap- 
partient di'  lialaucer  les  pnsitinus  respectives  di'S  jiro- 
])i'ié'taires  inti'ressés,  les  iucuuvi'nients  qui  pimvont 
exister  de  jiart  et  d'autre,  et  ils  doivent  maintenir 
tiiute  dispdsitiiiu  (jui  est  jjour  lui  d'uni'  nécessité  évi- 
lente,  sans  causer  aux  voisins  el'autre  préjutlice  ipte 
la  ]ii'i  vatinn  des  iidais  ipii  s'opéraient  de  li'ur  coté  au.v 
dépens  d(>  la  rive  opposée.  Pans  Us  ali'aires  de  i:etto 
n.aturi!,  les  magistrats  et  Us  bonimes  de  l'art  i)ar  eux 
consultés  doivent  s'arrêter  à  celte  idée  (pio  les  rive- 
rains coud]attent  onsendilo  contre  un  onnenii  com- 
mun ;  qu'ils  ont  les  mêmes  droits  à  conserver,  les 
mêmes  t'hiiuces  à  courir  ;  (|u'ils  doivent  donc  se  tolé- 
rer récipriii|uement,  et  ne  se  coutiarier  (jne  lorsipTil  y 
a  é\idenimeut  ab\is  (]e  la   faculté  commune  à  tous. 

(/'/.///,  <i|iininn  de  JjAidNr.MNi:  .).  en  (' ,  p.   7.). 1 

IIVV.  bb.M'JI  V,.  La  rue  lîlache  <pii  di'buuidu'  sur  la  ru(>.  do  La  .Mon- 
tagne, dans  la  cité  de  .Mnutréal,  est  une  rue  pu- 
blique. JdlniKOiiit  '('.  vs.  ArrJi<nnli<niit,('.'\\.  li., 
.Montréal,  !' uuirs  ls('i4,  I  Mv  ai,  .1.  eu  ('.,  .Mkuk- 
\n\\\  .1.,  MoM>i;i.i.r  .1.  A.,  et  l!\nl;l.l;^  .1.  .\.,  r"u- 
\ersant  le  jugement  de   ( '.  S.  Alontréal,  du  :!0 

élécend)re  IStil,  Smith  .1 1!»;; 

IM'L  ITllLK,)!']*".  Celui  (|ui  aclièto  un  terrain  ipii  est  désigné 
comme  boriu'  en  partie  par  une  rue  i|ui  sert  à 
l'usage  du  piddic  et  (pli  est  connue  comme  rue 
|iid)lique,  n'a  pas  le  droit  d'é'riger  des  construc- 
tions sur  cette  ruo  qui  doit  être  cousid('réo 
coumu'  rue  publique,  et  s'il  Icl'iit.  le  pro|irié- 
taire  de  l'autre  céite  de  la  rue  (pii  a  joui  de  cette 
ru(^  longtemps  axant  l'acqui.-ition  de  celui  (pu 
(■(instruit  pourra,  par  une  iioursuite  en  son  nom, 
le  forcer  à  enlever  ces  constru(  lIous.  {Juliiisan  <i 
II/,  vs.  Archdiiihiiiill,  ( '.  ]>.  H.,  .^b)ntréal,  0  nuir.s, 
lH(i4,  DrvAi.  .1.  en  ('.,  ^li:uKnrrii  .1.,  ^IoNm:i.i;r 
tl.  A.  et  ]).\i  oi.i:'»  .1.  A.,  renversant  lejugiMuent 
de  t'.  S.  .Montréiil,  du  '\(\  décend)re,  LStil,  Hmimu 
.L,  (pli  avait  décidé  (pie  les  faits  ci-des.'-us  n'é- 
taient pa-  sulli-ants  pour  l'Ialdir  (pie  cette  ruo 
est  une  me  publi(iuc -l'.i.'J 


'l'AJiLE   ALPHAJJÉTIQUE    DES   MATIÈllE.S. 
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SAISIE  AIUIET  AVANT  JUGEMENT.    Dans    une    u.-tion    por- 
«omicllc  acconipa{.'ni-o  de  saisie-iiiTêt  avant 
.incrément,  le   Défendenr  peut,  par  un  plai- 
doyer au  mente  nier  l'insolvabilité,  le  recel 
ei  la  fraude    allégués   par  le    Demandeur 
pour   justifier    la    saisie-arrêt.    Lraninn  et 
«A    vs  A'./.T^.r.H,  C.  S.  Montréal,  18  octobre 
"         "         FX  Af  A  T v'^    rT^,"^;;!-,'^^ •  ''^'■*-  8^^  et  854  C.  V.  C... 
■'        (mSFiviVomï"''V^-f  ir^'"''^  Cox,s.n,  PxuvK. 
SHERIF    I e  sl./.rif       •  - -r ^'^'''  1  «ivii.K(;i.;  m  vkxdkir. 

^iii^ivll .  Le,  shHif,  ,|ui  a  paye  à  un  ré.uistrateur  le  compte     o  ce 
dernier  pour  un  certilicat  f..urni,  en  verti^du  cluiD  % 
des  Stas   lief.,ndus  du  Bas-Canada,  sec    26  ne  neu 
etre^recberché  parce  que  les  charges  seraien't  e.x'Ies' 

feULlLIE.  Lorsqu  une  déclaration  do  société  a  été  produite  les 
associes  continuent  à  être  responsables  sïïuïun 'a vis 
do  la  dissolution  n'est  produit -uitun  .uis 

SUCCESSION.  L'l.êritii^l,^^^/-;.;f^^,XSi;^^ 

n.ventaire  des  biens  d'une  succession  îèux  obi! 
jrations  qu'il  avait  consenties  an  <lc  niivs  ne  sera 

9W  llr    ^'ondainne  à  les  ajouter  à  l'inventaire 

MoNKyj    r!''  *Io"tr'^''il.  oO décembre  ISGl, 

■.—  Vide  Rexoxciation  a  suàïiissiON.' 


107 


204 


202 


S3 


1!»;! 


TARIF:-riV;,  Am'Ei. 
"    Avocat 
"        DUPROTONOTAIKE.   Le  protonotaire  n'a  pas  droit  -t 
honoraire  de  ^2  pour  une  collocatiou,  dans  nn  rin' 
port  de  distribution,  qui  a  été  mise  de  cô  é  Sr  H  œur 

5  uvil"S'f'';^"-     ^""'"'"'   requérant,   C.Ti^S 
oaxril,  LSb2,  TasciiekeauJ.    V.  art.   09  du  tarif  .ll' 

TA..TV7.Tr.'>^^""*''^""«S'l«18'y 

TF5ffii?''?V'îi''^^^^'^«^^-T^''^'i''-™N0TA;;;;: 

-nn    AVf?^   •— ^"'''  MePHIS  DE  COUR. 

1  ERME  -.—  Vide  Oiîi.kîatiox. 

IIERS-SAISIE.  11  ,,eut  être  or.lonné  au  tiers-saisi  de  dénoter 
entre  les  n.ains  du  protunotaire  des  débenturês  nÏÏI 
a  en  mains  appartenant  an  Défendeur..  '^'^  '!'•'' 


110 


4'X\ 


VENTE:— FW^  Oekhes  uéem.es. 

L'acquéreur  d'un  cbeval  vendu  à  une  vente  faite  d-in<. 
un  endroit  où  on  a  l'babitude  de  ven.lre  dos  c  eva  x 

"  V  'l^^''\Vf^s'urE  '1?*^  ''T  ""  ''r''^^''  Pn-Priétàire! 

A   LA   MhSURE.     Dans   le  cas  où   l'acheteur  d'effets 

émus  a  la  mesure  refuse  d'en  prendre  livra  L>e 

Aendeur  ne  peut  poursuivre  pour  le  prix,  mais  i      o? 

tome"'?'"''"  ^""''        ^•"'"">'^^'^'«  .-"qui  valem«  A  la  <£ 

34 


302 


m 


i: 


It: 


''' 
1  .!  t 
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ORDONNANCES    DU    (iOU'VERNEUK,    ETC. 


rence  entre  le  prix  convenu  et  le  prix  courant  lors  du 
refus  do  prendre  livraison L'IS 

VENTE  DE  CREANCE.  Le  cessionnaire  d'une  créance,  qui,  dans 
une  poursuite,  veut  ])rendre  la  place  du  cédant,  doit 
procéder  par  une  reipiéto  en  intervention 258 

VENTE  DE  CREANCES:— T'/f/t  Curateuk  a  une  HunsTirunoN. 

"  "  *•  "      Ol'I'OSITIOX  ES  SOrS-OKDKE. 

"  D'IMMEUBLE.  L'acheteur  de  cinq  lots  de  terre  pour 
un  seul  prix  et  qui  est  pour.ouivi  pour  le  prix  des  cincj 
lots  ne  peut  retenir  qu'un  cinquième  du  prix  si  un 
seul  des  lots  ne  lui  a  pas  été  livré,  quoiqu'il  prétende 
que  ce  lot  vaille  plus  que  les  autres 25S 

VENTE  PAR  UN  AGENT  OU  FACTEUR.  L'acquéreur  de  che- 
vaux (jui  hii  sont  vendus  par  un  commerçant  de  che- 
vaux qui  les  a  en  sa  possession  comme  facteur  et 
agent  du  propriétaire  devient  propriétaire  des  che- 
vaux, et  ne  peut  être  troublé  par  le  propriétaire  (jui 
les  réclame.  Il  est  protégé  par  les  dispositions  du  S. 
du  C.  10  et  11  V.  ch.  10,  (S.  Réf.  du  C,  ch.  59.) 
Dons  et  Bcandry  C.  B.  R.,  en  ajjpel,  Montréal,  2  dé- 
cembre, 18(jl,  Laiontaine  J.  en  C,  Avi-wix  J.,  Duvai. 
J.,  Meuedith  .1.,  et  ]MoNi)Ei,KT  .1.,  V.  art.  1739  C.  C 124 

VOITURIER.  Le  voiturier  n'est  j>as  responsable  de  la  valeur  de 
bijoux  appartenant  à  un  voyageur,  si  ces  bijoux  ont 
été  volés  saiLs  sa  faute  et  si  le  voyageur  ne  les  avait 
pas  déclarés  au  voiturier 314 

VOITURIER.  Le  voiturier  peut  limiter  sa  responsabilité  dans  le 
connaissement,  et,  s'il  ne  s'oblige  à  transporter  les 
effets  tiu'eii  autant  qu'il  y  aura  de  la  j)lace  dans  le 
premier  vaisseau,  il  n'est  pas  resjponsable  des  dom- 
mages éj)rouvés,  si,  dans  ce  cas,  il  transporte  les  effets 
dans  le  second  vaisseau 260 
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